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FOREWORD, 



The Employers' Liability (Compensation) Act, Chapter 399, Laws 
of 1911, popularly known as the Roseberry Act, was an elective com- 
pensation act and applied only to those filing notice of their intention 
to come under its provisions. It was approved April 8, 1911, and was 
effective September 1 of the same year. 

On October 10, 1911, the State Constitution was amended by adding 
Section 21 io Article XX authorizing further legislation to provide for 
the compensation law in a compulsory fonn. The scope of this amend- 
ment has been defined by the Supreme Court of the State of California 
in the case of Western Metal Supply Company vs. Industrial Accident 
Commission, decided in March, 1916, and reported in this volume. 

On May 26, 1913, the Workmen's Compensation, Insurance and 
Safety Act, Chapter 176, Laws of 1913, popularly known as the 
Boynton Act, was approved, superseding the prior Roseberry Act. It 
went into effect on January 1, 1914. The Workmen's Compensation Act 
is a compulsory compensation measure and includes all classes of labor 
with the exception of farm, dairy, agricultural, viticultural or horticul- 
tural labor, stock or poultry raising, household domestic service, and 
employments which are both casual and not in the usual course of the 
business of the employer. 

This Act was amended by tlie legislature of 1915 in many minor 
respects, such amendments being found in Chapters 420, 541, 607 and 
662 of the Laws of 1915, and becoming effective on August 8, 1915. 
The only change of major importance accomplished by these amend- 
ments was the extension of the Act to cover occupational diseases. This 
was accomplished by striking out the requirement of proof of an 
accident, leaving all injuries compensable which occur in the course of 
and rise out of the employment, whether accidental or otherwise. 
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INDUSTRIAL ACCIDENT COMMISSION 

DECISIONS. 



No. 2561— January 4, 1917. 

H. A. BURRIS, Applicant, vs. PERKINS GRAIN & MILLING COMPANY and 
HARTFORD ACCIDENT AND INDEMNITY COMPANY, Defendants, 

Decided October 21, 1916, and reported in 3 I. A. C. Dec. 465. 

(32 Cal. App. 481) 

Civil No. 2080. First Appellate District January 4, 1917. 

HARTFORD ACCIDENT AND INDEMNITY COMPANY, Petitioner, v. INDUS- 
TRIAL ACCIDENT COMMISSON et al.. Respondents. 

Pboximate Cause op Disability — Employee op Gbain and Milling Company 
CoNTBACTiNG ACTINOMYCOSIS — SuFPiciENCY OP EVIDENCE. — An award of the Indus' 
trial Accident Commission made to an employee of a grain and milling company for 
an affliction of the nose and mouth (diagnosed as actinomycosis), claimed to have been 
contracted while employed in the work of grinding and sacking wheat and barley for 
feed, and while actively engaged in filling sacks of pulverized grain from the spout of 
the grinding mill, is properly made, where it is shown by expert evidence that such 
disease could be conveyed by grain to the human organism, and by the testimony of 
the employee himself that he had not theretofore suffered from any such disorder. 

Application for writ of review. 

For Petitionei^E. A. Ingalls, H. L. Clayberg. 
For Respondents — Chris. M. Bradley. 

BY THE COURT. 

The petitioner herein presents the entire record of the proceedings before the 
Industrial Accident Commission, from which it appears that one H. A. Burris was, 
during the months of October, November and December, 1915, in the employ of the 
Perkins Grain & Milling Company, of which this petitioner is the insurer; and that 
while so employed in the work of grinding and sacking wheat and barley for feed, and 
while actively engaged in filling sacks of such pulverized grain from the spout of the 
grinding mill said Burris became afflicted with an affection of the nose and mouth, 
which was diagnosed as actinomycosis, from which he suffered partial disability, and 
for compensation on account of which he filed his claim before the Industrial Accident 
Commission. Upon the hearing thereon the chief issue presented was as to whether 
the applicant for compensation had suffered any injury arising out of and in the 
course of his employment 

The evidence taken upon this issue was that of expert witnesses as to the nature 
and causes of actinomycosis, and as to whether it was or could be conveyed by grain 
to the human organism. Upon this subject the testimony of the physicians was in 
conflict, as were also the medical treatises upon which they respectively relied for 
their opinions. The Commission resolved this conflict in opinion and authority in 
favor of the applicant for compensation by its finding that **the applicant's employ- 
ment in and about the handling of grain caused him to contract the disease known as 
actinomycosis." The evidence in support of this finding consists not only in the 
opinion evidence of the physicians who treated the applicant and diagnosed his case, 
but also in the testimony of the applicant himself that he had not theretofore suffered 
from any such disorder, but that it has become acutely developed whilst he was 
engaged in the work of sacking and handling pulverized grain for his employer. We 
think this evidence was sufficient to warrant the Commission in arriving at Its afore- 
said conclusion, and this being so we have no power to interfere with its discretion 
in making said award. 

The application for the writ is denied. 
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2 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

No. 1623— January 10, 1917. 

CHARLES RIVES, Applicant, vs. J. HARLEY SMITH, Defendant. 

Decided November 18, 1915, and reported in 2 I. A. C. Dec. 888. 

(53 Cal. Dec. 58) 

S. F. No. 7750. In Bank. January 10, 1917. 

J. H. SMITH, Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION OF THE 
STATE OF CALIFORNIA, Respondents ; CHARLES RIVES; Applicant. 

"Actual Knowledge" op Injury by Employer — Meaning of Proviso. — The 
proviso of section 20 of the Workmen's Compensation Act that "actual knowledge" 
of the employer of an injury sustained by an employee shall be equivalent to the 
service upon him of written notice of the injury, contemplates actual or first-hand 
knowledge, and oral information of the injury conveyed to such employer is insufficient. 

Id. — Actual Knowledge of "Accident." — Under such proviso actual knowledge 
of the "accident** is not the equivalent of actual knowledge of the "injury," as an 
employer might be fully aware that an accident had taken place without even suspect- 
ing that his employee had thereby suffered an injury. 

Application for a Writ of Review, prayed to be directed against the Industrial 
Accident Commission. 

For Petitipner — John H. Crabbe. 

For Respondents — Christopher M. Bradley. 

This is a proceeding under a writ of review to annul an award made in favor of 
Charles Rives, the employee of the petitioner. The Commission found that Rives was 
injured by accident in the course of his employment by straining his wrist while 
endeavoring to release a clamp. It is admitted by the respondent that no written 
notice of the injury was served upon the defendant employer, and the sole question 
presented is whether he had actual knowledge of the injury, within the meaning of 
section 20 of the Workmen's Compensation Act. It was denied by the petitioner in 
his answer and in his testimony at the hearing that he had any such knowledge of the 
injury. 

We are convinced that the contention of the petitioner must be upheld. The only 
finding made by the Commission touching the question of knowledge is in these words : 
**That said defendant employer had knowledge or notice of the happening of said 
accident within the time prescribed by law." We do not think that this finding on 
the point of knowledge is sufficient The statute calls for "actual knowledge," while 
the word "knowledge" may include that which is imputed. Section 20 provides that 
"notice in writing, stating the name and the address of the person injured, the time 
and the place where the injury occurred, and the nature of the injury . . . shall 
be served upon the employer ; provided, however, that actual knowledge of such injury 
on the part of such employer, or his managing agent or superintendent in charge of 
the work, upon which the injured employee was engaged at the time of the injury, 
shall be equivalent to such service.** It is clear from these provisions that any kind 
of knowledge, other than actual, or first-hand knowledge, would be insufficient, for the 
statutory equivalent of the information required to be given in the notice is actual 
knowledge. 

But even assuming that the word "knowledge," as it appears in the finding, imports 
actual knowledge, and is sufficient under the requirements of section 20, yet we do 
not think that the finding is supported by the evidence. It is to be noted in this 
behalf that the finding only refers to the knowledge of the petitioner, and is silent as 
regards the "managing agent or superintendent." The question then is whether there 
is sufficient evidence to justify a finding that the petitioner himself had actual knowl- 
edge of the injury. 

On this question it may be remarked that the testimony of Rives is neither very 
clear nor convincing. He was asked whether any one saw him get hurt, and answered 
"the foreman, the man acting as foreman, he saw me do it, yes." The evidence shows 
that the "foreman" referred to, was in the east at the time of the hearing, and there 
was testimony to the effect that he had never been a foremapgi|iie(Jbfitk.^\9IV/-At4ier 
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testimony follows: "Q. Did any one else know at the time you got hurt? A. I do 
not know if they saw me. They knew I got hurt. Q. Did you complain to Mr. Smith - 
that you were hurt? A. Yes. He knew I was hurt Q. When did you report to 
him? A. About the time I got hurt. Q. What did you tell him? A. I told him 
I hurt my hand, my wrist Q. Did you tell him how you hurt it? A. Yes, on 
the Monday morning I did not go to work . . . . Q. Was any one present 
when you told Mr, Smith that you had been hurt? A. No. I do not think so. 
I could not say as to that . . . . Q. Did you see Mr. Smith any time you 
were laid off that month — not working? A. Yes. He asked how I was and I told 
him 'pretty good.' Q. When was the first time you told him that you got hurt while 
working in his employment? A. The same day I got hurt. Q. Did you tell him then, 
explain to him how you got hurt? A. Yes. He never listened though, much. He 
walked away . . . . Q. You say that the very day the accident occurred you 
reported it to Mr. Smith? A. Yes. Q. Mr. Smith denies that he had any knowledge 
of the fact, or the assertion on your part that you were injured in his shop, until he 
had received a notice from the Commission. Is that true, or not? A. It is not true. 
It is a lie. Q. Will you state when, as nearly as you can recall, the same day as you 
were injured when you told Mr. Smith? A. Right after I got hurt. Q. Was Mr. 
Smith in the shop at the time you were injured? A. It was Scott or Smith. They 
were both bosses. Q. Was Smith there? I am speaking of Smith. A. I do not know 
about that. Q. You said you told Smith immediately after. It was Smith and not 
Scott? A. Scott knows about it, too. Q. Will you state in which part of the shop 
Smith was standing when you told him you were injured A. I do not know what 
part of the shop. Q. But you know you told him? A. Of course, I know." 

The petitioner in his testimony flatly denied that Rives ever spoke to him about 
being hurt And Scott testified that he was the foreman of the shop when the accident 
occurred, but only learned of it from others. We have quoted all the testimony of 
Rives bearing on the subject of the petitioner's alleged knowledge of the injury, because 
it clearly shows that it was information conveyed to the petitioner, rather than his 
actual knowledge of the injury upon which the award was made. It is plain that 
in the contemplation of section 20, the petitioner had no actual knowledge of the 
injury. It is not even suggested that he was on the premises at the time. From an 
examination of the record it is evident that the Commission proceeded on the theory 
that in the absence of a written notice, it is sufficient to prove that oral information 
of the injury was given to the employer within the statutory period of 30 days. 

It is also proper to note that the Commission found that the employer had knowl- 
edge of the "accident" while the present statute requires knowledge of the *'injury." 
We think the term **accident" has a narrower meaning than "injury." The employer 
might be fully aware that an accident had taken place in his shop without even 
suspecting that his employee thereby suffered an injury. That a wider meaning is to 
be given to the term "injury" than to "accident" is further indicated by the fact that 
formerly the statute required actual knowledge of the "accident and injury." (Stats. 
1913, p. 291.) We have examined these questions with great care for the reason that 
they involve the jurisdiction of the Commission, for unless the provisions of section 20 
have been complied with, by its express terms "no claim to recover compensation under 
this act shall be maintained." 

The second proviso of section 20 reads : ''Provided, further, that the failure to give 
any such notice, or any defect or inaccuracy therein, shall not be a bar to recovery 
under this act if it is found as a fact in the proceedings for the collection of the 
claim that there was no intention to mislead or prejudice the employer, and that he 
was not in fact misled or prejudiced thereby." Evidence was introduced by the 
petitioner thereunder, but the Commission made no finding. 

Award annulled without prejudice to further proceedings before the Commission. 

W. n«nn„r. LAWLOR, J. 

We concur : 

ANGELLOTTI, C. J. 

SLOSS, J. 

LORIGAN, J. 

SHAW, J. 

MELVIN, J. 

HENSHAW, J. r"onrrIr> 
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4 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

No. 1988— January 10, 1917. 

JAMES E. McGEE, Applicant, vs. DANIELS CONTRACTING COMPANY et al.. 

Defendants. 

Decided February 11, 1916, and reported in 3 I. A. C. Dec. 50. 

(53 Cal. Dec. 61) 

S. F. No. 7773. In Bank. January 10, 1917. 

UNITED STATES FIDELITY & GUARANTY COMPANY (a Corporation), 
Petitioner v. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE 
OF CALIFORNIA, Respondents; JAMES E. McGEE, Applicant 

Statute of Limitations — Failube to Plead — Waives. In a proceeding to 
review and annul an award of a permanent partial disability indemnity made by the 
Industrial Accident Commission, the petitioner can not contend that the application 
for relief was not filed in time, where in his answer in the original proceeding he 
failed to plead directly or indirectly the statutory limitation provided by section 16(a) 
of the Act. 

Petition for Writ of Certiorari. 

For Petitioner — Lloyd S. Ackerman. 

For Respondents — Christopher M. Bradley. 

Writ of certiorari to review and annul an award for disability indemnity made by 
the Industrial Accident Commission in favor of James E. McGee, and against the 
petitioner as the insurance carrier for the Daniels Contracting Company. 

For a time after the accident the petitioner made voluntary payments to the injured 
employee. But the payments were finally discontinued on May 12, 1915, upon the 
ground that the disability had ceased. After more than six months had elapsed from 
the date of the last payment, the employee applied to the Commission for compensa- 
tion, and was awarded a permanent partial disability indemnity. The petitioner raises 
the objection that the Commission, under the provisions of section 16(a) of the 
compensation act, was without jurisdiction to make the award. This identical ques- 
tion was decided adversely to the employer in Red River Lumber Co. v. A. J. Pillshury 
ct al, filed December 15, 1916. (3 I. A. C. Dec. 526.) The ruling therein is decisive 
of this appeal. 

It is proper to note, however, that the case at bar differs in one particular. Here 
the petitioner filed an answer. But he does not, directly or indirectly, plead therein 
the statute of limitations under section 16(a), or otherwise suggest or raise the i>oint 
that the claim of the applicant is barred. The answer, after alleging full payment of 
compensation in certain installments which are set forth, reads as follows: "That 
applicant's disability arising out of the alleged accident ceased and terminated on or 
before said May 12, 1915, and defendants deny that applicant is entitled to any 
further compensation than the amount paid as above alleged." There are no further 
allegations. It is obvious that the answer was intended merely as a defense on the 
merits of the claim. Although the date of the last payment is alleged, the answer 
does not refer to the time of filing the application for compensation, or even suggest 
that it was filed more than six months after the said payment. The petitioner did 
not, in fact, assume to interpose any form of plea based upon the statute of limita- 
tions, but raised the point for the first time in the petition for a rehearing of the 
award. 

The award is affirmed. 

LAWLOR, J. 
We concur; 

SHAW, J. 

ANGELLOTTI, C. J. 

MELVIN, J. 

HENSHAW, J. 

LORIGAN, J. 
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INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 5 

No. 2959-January 11, 1917. 

MELVEONA BROWN, Applicant, vs. WALTER BORDEN, doing business as 
ARTESIA WELL DRILLING COMPANY. Defendant. 

Abisino Out or Employment — Employee Killed on Way to Wobk — No Duties 
TO Pebfobm for Employee Befobe Abbiving at Place op Employment. — 
Where a well-driller stopped as usual at his employer's shop early in the morning 
and obtained some oil supplied by the employer for the employee's motorcycle, 
and also obtained a chain, and on his way to the place of employment nine miles 
distant was killed by a freight train; and the evidence showed that the chain 
had previously been used in the well-drilling, though the decedent's purpose In 
taking it did not appear; that the deceased and his fellow-employees frequently 
took tools on their motorcycles for use in their work and that they were required 
to report at the shop at night and frequently did report in the morning, though 
not under any duty to do so, and that they had no definite hours of labor but 
had to work nine hours a day, the work commencing at the well, held that while 
riding from the shop to the place of employment the deceased was not performing 
a service arising out of his employment. 

Id. — Id. — Risk op Being Struck by Tbain. — Where a well-driller was killed by 
a freight train while riding his motorcycle from his employer's shop to his place 
of employment and he was under no duty to report to the shop before going to 
work, held that the risk of being struck by such train was not a special exposure 
arising out of the employment but was a risk of the commonalty. 

Evidencb — Sufficiency of — Purpose of Chain Cabbied by Employee. — Where 
a well-driller was killed while riding to work on his motorcycle on which he often 
carried tools to be used in the work and on which he was carrying a chain which 
had been used in the work, but the intent in taking the chain could only be 
inferred and there was no use for it in the work at that time, held that the 
evidence was insufficient to establish as a fact that at the time of the death the 
deceased was performing a service arising out of his employment. 



Ernest E. Noon, attorney, for Applicant. 
George T, Sweet, attorney, for Defendant. 
The facts are stated in the following opinions : 



OPINION. 

Walter Borden is a well-boring contractor, with headquarters at 
Artesia, Los Angeles County. Newton V. Brown was a well-driller in 
the employment of Borden, who was uninsured against the risks 
imposed by the Workmen's Compensation, Insurance and Safety Act. 
At the beginning of July, 1916, Borden was engaged in boring a well 
on the Maybury ranch, nine miles from Artesia, and Brown was a 
driller in charge of the work. Both Brown and Borden were resident 
in Artesia and not far from each other. Borden has a shop at his home 
where work was done and supplies and tools kept which he used in his 
business of well-boring. 

On the 7th of July, Newton V. Brown stopped at the shop of Borden 
for the purpose of getting some oil to use in the operation of his motor- 
cycle. The evidence shows that it was customary for him to get oil and 
gasoline from Borden, which was charged to Brown's account. He was 
seen at this shop at 6.30 or near 7 o'clock in the morning, adjusting his 
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b INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

motorcycle, and it appears that at the same time he must also have 
obtained from Borden's shop an eight-foot chain which had previously- 
been used in well-boring and had wrapped the same around the handle- 
bars of his machine. Just what use was to be made of this chain the 
evidence does not make clear, but it is probable that he intended to use 
it somewhere in the course of the work that he was engaged in together 
with his helper. 

Shortly before or at about 7 o'clock Brown left the shop of Borden 
to go to the Maybury place, and while on his way, at Santa Fe Springs, 
he was struck by a Santa Fe freight train and instantly killed. 

This proceeding was brought by Melveona Brown, the wife of 
Newton V. Brown, deceased, on her own part and the part of Leone 
Brown, a daughter, aged ten years, both of whom are conclusively 
presumed to have been wholly dependent upon Newton V. Brown, 
deceased, for their support. Borden denied liability on the principal 
ground that the injury and death did not arise out of or happen in the 
course of the employment of Brown. Hearings were held at Artesia, 
August 25, 1916, and at the offices of the Industrial Accident Com- 
mission, Union League Building, Los Angeles, on Thursday, the 26th 
day of October, 1916, and the case submitted for decision. 

The evidence is not free from conflict, but the facts above set forth 
were clearly established. As to other facts, a majority of the Commis- 
sion is of the opinion that the evidence warrants the following conclu- 
sions : 

(1) That the day's work began at the place where the work was being 
done, on the Maybury ranch, but that by reason of a requirement to 
report at the house of Borden at the close of the day, the day's work 
might reasonably be held to have ended when deceased had left the 
home of Borden in Artesia preparatory to proceeding to his own home. 

(2) That the injury and death from being struck by a freight train 
w^here the highway crossed the railway was an exposure to which the 
commonalty was subjected and was not a special exposure arising out of 
the employment of Brown as a well-driller on the ranch of Maybury. 

(3) That the casualty took place while going to the work for which 
Bro\\Ti was employed and before he had entered upon any services 
incidental to or growing out of his employment. 

(4) That the unexplained possession of the chain, which belonged to 
Borden, on the handlebars of Brown's motorcycle, which deceased was 
riding in going to his work, is insufficient of itself to bring the death of 
deceased within the definition of ** arising out of," or '^happening in 
the course of the employment." For the foregoing reasons the death 
benefit is denied in this ease. . t ~, 

A. J. PiLLSBURY, 

Will J. French, 
Commissioners, 
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DISSENTING OPINION. 

It is true that the evidence shows that while Brown was at Borden's 
shop on the morning in question, he got some oil for his motorcycle. 
The conclusion is not warranted, however, that such was the only pur- 
pose of his being at the shop. In fact, the evidence shows that it was 
customarj^ for him and other head drillers to report at the shop in the 
morning before going to work ; and it can not be doubted that on that 
i)articular morning he had a special purpose in going to the shop, 
because, while there, he secured a chain seven feet long, weighing eleven 
pounds, which it must be found he intended to use in the drilling opera- 
tions, and which was discovered wrapped around the handle bars of his 
motorcycle after the accident. 

While it is true that the actual operations on the well took place on 
the Maybury ranch, it does not necessarily follow that the day's work 
began at the well. The evidence, most of which I personally heard, in 
my opinion shows that it was Brown's duty and custom to report at 
night when he came in, as to the progress of the work, and to call at 
the shop in the morning, before he left for the well, for orders and to 
secure anything needed that he could conveniently carry. There were 
no regular hours of employment. The employees were expected to and 
did put in at least nine hours at the well, but often they worked several 
hours longer than that, and there was no stated time for beginning and 
ending of the working day, nor were they paid by the hour for overtime. 

It is true that the danger of being struck by a freight train at the 
crossing was an exposure to which the commonalty was subject, but that 
does not militate against its being a special exposure so far as the 
decedent is concerned. 

The evidence shows that it was greatly for Borden's convenience that 
Brown traveled between the shop and the well on his motorcycle. It is 
true that Borden claims that Brown and his helper might have used a 
camp wagon and outfit belonging to Borden, living on the job, and not 
going to Artesia to report; but it was also true that it was necessary 
for the employer to be kept in touch with the progress of the work, 
and, if Brown had not reported in, it would have been necessary for 
Borden not alone to go to the trouble and expense of transporting and 
furnishing the camp outfit but to visit the job, making a nine-mile 
trip more frequently than he did. The evidence shows further that, 
if anything wa3 needed, it was customary' for the employees to carry 
on their motorcycles small tools, chains, large wrenches, chain tongs, 
pulleys, in fact anything belonging to Borden they could, both in the 
morning and at night, and whenever, during" working hours, it was 
necessary to make a quick trip. If the employees did not make these 
daily and special trips Borden would have suffered considerable incon- 
venience and delay in his business. The evidence shows that at times 
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when it was necessary to have extra help on the work Brown would use 
his own automobile to take extra employees to the job instead of riding 
on his motorcycle, and also used his own automobile to haul tools and 
*' stuff." Not alone, therefore, was the traveling of the decedent on his 
motorcycle and in his automobile between the shop and the well a real 
service to his employer but, on the morning in question, he was per- 
forming a special service in carrying the chain. Suppose the accident 
had happened while Brown was driving his automobile for his 
employer's convenience. Could it be justly or fairly claimed that the 
Act was not intended to cover a case of that sort? And where is the 
difference in principle between that case and this? 

Many cases might be cited to show that this Commission has not here- 
tofore been disposed to indulge in the strict interpretation of the words 
** arising out of the employment" that it does in this case, but reference 
to the well considered case of Ketron vs. United Railroads, 1 I. A. C. 
Dec. 531, will suffice. In that case Ketron was employed as a motorman. 
It was part of his duties to report at the car bam five minutes before 
starting upon his run and then to walk two blocks to the car to commence 
his work. His payment did not start until taking his car. While walk- 
ing from the car bam to the point where he was to take the car he slipped 
upon the wet street, receiving injury, and was given an award by the 
Commission. Certainly, if the risk of slipping on a wet street while 
walking may be held to be a special risk of the employment, the risk 
of being run into by a train, or meeting with some other sort of an acci- 
dent while traveling on a motorcycle on a country road, while actually 
rendering a service for the employer, must be held to be a special risk 
and exposure. Quoting and applying the opinion in the Ketron case 
*' Clearly the applicant in this case was placed under a greater risk of 
such accidents than the average member of the commonalty not so 
employed. The Commission is of the opinion, moreover, that the risk 
of injury by street accidents or travel accidents, such as a risk of slip- 
ping, falling, or colliding with other persons while walking, or of being 
hurt by wagons, automobiles or street cars in crossing the street, or 
being caught in street car or railway wrecks, falls under the first class 
named above, namely, of the risks usually and ordinarily incidental to 
the employment, where such employment includes walking, using the 
streets, or riding in conveyances. It is not necessary to prove that the 
employee was peculiarly exposed by reason of employment as traveling 
salesman, solicitor or canvasser, requiring him to walk or use the streets 
more than usual. A person who walks is subject to the risk at all times 
of slipping and falling, whether he be walking about his place of employ- 
ment or on the street. Such risk, if he be at work at the time, is nor- 
mally incidental to his work. Similarly a person required to use the 
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street upon business, whether he use it once or repeatedly, is subject to 
the risk while upon the street of ordinary street accidents, and that risk 
is incident to his employment if he is upon the street at that time upon 
the business of his employer. A false view of the 'risk of the com- 
monalty doctrine' is given by stating that the employer is relieved from 
responsibility if the risk of the employee is no greater than the risk of 
other persons in the community not so employed." 

The courts held in considering this line of cases that their determina- 
tion presents one of the most diflScult problems in connection with work- 
men's compensation; that the question whether or not an accident arose 
out of and in the course of the employment can not be solved by phrases, 
but that each case must depend upon its own circumstances and can not 
be solved by reference to any formula or general principle. Glass, 
Workmen's Compensation Law, p. 40. 

It seems quite clear to me, in consideration of all the facts, that this 
accident happened in the course of Brown's employment, while he was 
performing a service for Borden ; that it arose out of his employment and 
should be regarded as an exception to the rule of *' Risks of Com- 
monalty." 

I dissent from the majority opinion and think applicant should be 
awarded the full death benefit. 

Meyer Lissner, 
Commissioner, 



No. 3013— January 13, 1917. 

W. H. SCOTT, Applicant, vs. HEAD DRILLING COMPANY and GEORGIA 
CASUALTY COMPANY, Defendants. 

Proximate Cause of Disabilitt— Separation of Bboken Pobtions of Bone After 
Setting and Partial Healing — No Evidence of Independent Intervening 
Cause. — Where an employee sustained a fracture of the leg and about seven weeks 
later was discharged from the hospital with his leg still in a cast and three days 
thereafter sustained a trifling blow upon the heel of the injured leg, and a few 
days later was found to have sustained a separation of the fragments of the bone 
which prolonged his disability, and the evidence showed that such displacement 
could have occurred spontaneously or as a result of the blow on the heel, and 
was reasonably to be expected and was natural considering the character of the 
fracture, and there was no evidence of any independent intervening cause, held 
that the resulting further disability was proximately caused by the original injury. 

H. L. Phillips, attorney, for Defendants. 

The facts are stated in the following Opinion, which was rendered 
with the Findings and Award. 

OPINION. 

Finding No. 8 of the Findings and Award, which sets forth the facts 
which distinguish the present case from that of McCay vs. Bruce 
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(2 I. A. C. Dec. 64; Pacific Coast Casualty Company vs. Pillsbury, 50 
Cal. Dec. 487, 2 I. A. C. Dec. 66) is as follows: 

*'8. That during the course of the employee's convalescence from 
his injuries and while his fractured leg was still in a cast, it was 
found, on or about April 15, 1916, that the broken portions of the 
fibula, previously placed in apposition for healing, had separated, 
necessitating further surgical treatment and prolonged disability; 
that the danger of such separation from natural causes in a fracture 
of this type, a spiral fracture, is very great and of frequent occur- 
rence, with or without any immediate exciting cause; that the 
danger of such subsequent separation is to be anticipated in frac- 
tures of this type and is a natural consequence of the original 
injury ; that the evidence is insuflScient to show that the separation 
was due to any substantial independent intervening tause or to any 
independent intervening cause, but that said separation was instead 
a proximate and natural result of the original injury." 

Upon considering defendants' petition for a rehearing, it was held 
that this Finding was not inconsistent with the portions of the Opinion 
stating that there was specific evidence of just what happened, it being 
intended to convey the idea in the Opinion that there was such evidence, 
provided that any external event at all did occur to cause the separation. 

W. H. Scott, the applicant in this case, was injured on the 24th day 
of February, 1916, near Fellows, Kern County, while in the employ- 
ment of the W. D. Head Drilling Company as a tool dresser. While 
removing a sprocket from the engine, the applicant was struck by a 
flywheel, sustaining, among other injuries, a Pott's fracture of the left 
leg. He was furnished medical treatment by his employer's insurance 
carrier and was paid compensation for fourteen weeks in the total sum 
of $291.62. He was treated in the general hospital at Taft from the 
date of the injury until on or about the l2th of April. Then he went 
to housekeeping. The leg at that time was in a pla.ster cast which had 
been slit and bound up. A feature of the original injury was a spiral 
fracture of the fibula. 

On Saturday evening, April 15, 1916, about 7.30 o'clock, applicant 
was sitting at the dinner table. There was a w^ardrobe back of him. 
During the day his wife had obtained some kodak pictures and put them 
on a shelf. Having finished dinner, applicant arose from the table to 
reach for these pictures in order to look at them. He turned part way 
round on one foot, obtained the pictures and when turning back a 
wrinkle in the rug on w^hich he was standing straightened out under 
the sound foot y this threw him from his balance. He caught his hand 
on the table to sustain himself and the heel of the injured leg struck 
the pedestal of the table or a chair. Pain followed this incident for 
an hour, but there was no fall and applicant slept well all that night. 
On Sunday morning he went to the hospital just across the street from 
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his home. The doctor was busy, but, as the leg did not pain him, 
applicant did not stay to see the doctor, but went to the oflSce on Monday 
morning and reported what had happened and asked the doctor if he 
thought that could have injured the leg. The doctor replied that he 
did not see how it could with it in the cast as it was. 

Dr. Pascoe testified that union of the parts, on account of the fibrous 
condition of the callus, was very slow, and having to hold the small 
bones in the cast so long caused an ankylosis of the tibia on the inner side. 
It was the doctor's judgment that the incident of the evening of April 
15, had loosened up the fracture of the fibula, resulting in prolonging 
temporary disability and aggravating such permanent disability as may 
remain as a result of the ankylosis. 

The defendant insurance carrier, at the expiration of fourteen weeks' 
payment of compensation, declined to make further payments on the 
ground that any disability continuing thereafter was the result of a 
separate accident and injury and that any disability resulting there- 
from was not a proper charge against said defendant insurance carrier. 

Hearings were held at Los Angeles on the 15th day of September and 
in San Francisco on the 23d of November, 1916, and the case submitted 
for decision. The defendant insurance carrier relies, in support of its 
contention, upon the decision of the Supreme Court in the case of 
Pacific Coast Casualty Company and J. L. Bruce vs. Pillsbury et al., 
reported on page 66 of Vol. 2 of our Decisions and commonly known 
as the McCay case. The circumstances in this case were that McCay 
sustained a fracture of his arm by an accident arising out of and occur- 
ring in the course of his employment. The fracture was reduced and 
the usual splints applied. Some weeks later, upon examination, it was 
found that the ends of the broken bone had fallen apart and extensive 
surgical treatment was necessary to bring them together again. There 
was no evidence to show when or how the slipping of the bone had 
occurred but there was slight evidence to show that the employee had 
taken one or two automobile trips in which the slipping might have 
occurred. The Supreme Court decided that the burden of proof was 
upon the injured employee to show that the entire continuance of his 
disability was due to the original accident and free from any inde- 
pendent intervening cause prolonging, the disability, instead of upon the 
employer to establish the independent intervening cause upon satis- 
factory proof of the original fracture, the usual rule, and that the 
evidence was insufficient in the particular case to show that the sub- 
sequent slipping was the natural or proximate result of the original 
injury. The award for further disability was accordingly annulled 
and the case returned to the Commission for further proceedings. Inas- 
much as the case was settled by the parties, no further proceedings 
were had. 
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In the opinion of the Commission, the case under consideration is 
distinguishable from the McCay case in that, in the case of McCay, 
there was no evidence showing just how the slip or displacement of the 
bone of the arm took place, the nature of the injury or accident which 
resulted in such displacement, whereas in this case we have specific 
evidence of just what happened. 

The evidence shows, in the case of Scott, that the physician in charge 
had discharged him from the hospital in order that he might get more 
exercise and the limb was thought to be abundantly protected by the 
cast. The incident of the evening of April 15 took place only two days 
after he left the hospital, and was of so trifling a nature as hardly to be 
characterized by the term accident. It was the merest incident. There 
was no fall, but catching himself upon the table there was a slight blow 
on the heel either against the leg of the table or the chair on which 
Scott had been sitting. 

It is in evidence that a spiral fracture of the fibula is very diflBcult 
to keep in place, that the displacement might easily have occurred before 
the incident testified to at the hearing, and that the displacement was 
merely called to the attention of the physician in charge by reason of 
this incident. However this may be, there was a displacement. 

We think, however, that the evidence is ample to show that the 
displacement was reasonably to be expected and was natural under the 
circumstances of the character of the fracture and such an event as was 
reasonably to be looked for in such a case. There is nothing to show 
that applicant was in any way careless or that he undertook to use his 
broken leg too soon. 

The judgment of the Commission, therefore, is that any further 
disability resulting from this incident may properly be held as proxi- 
mately caused by the original injury and as certainly compensable 
as that portion of the disability period during which the defendant 
insurance carrier paid the compensation benefits without protest. 

A. J. PiLLSBURY, 

Will J. French, 
Meyer Lissner, 
Commissioners. 

Rehearing denied. 

Award affirmed by the supreme court. 
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No. 3080— January 16, 1917. 

WALTER H. HARTMAN, AppUoant, vs. RALSTON IRON WORKS, SOUTHERN 
SURETY COMPANY and JOSEPH STURM, Defendants, 

Employment — Identity of Employer Not Determined by Belief of Parties. — 
The determination of the identity of the employer can not be arrived at merely 
on the ground of what the parties themselves thought in relation to employment, 
but must be decided in accordance with the facts. 

Id. — Public Policy — CJonstbuction of Act by Commission. — It is not in accord- 
ance with sound public policy to permit a system to gather headway in this state 
whereby one who engages the services of a so-called independent contractor may 
be furnished by such independent contractor with a workman for a specific task 
and may so control him as to assign him to other work without consulting the 
independent contractor and still escape the liability of employer of such workman 
under the claim that the independent contractor was the employer, since it would 
be possible for employers engaged in hazardous occupations to make contracts of 
employment with impecunious and irresponsible so-called independent contractors 
and thus easily "contract out" from under the Compensation Law. 

Id. — Contract of Hire Not Necessary — Appointment of Hire Sufficient. — ^An 
appointment of hire is sufficient without a contract of hire, to create the status 
of employer and employee under the provisions of sections 13 and 14 of the Act. 

Employer — Identity of — Watchman Supplied by Special Police Officer to 
Private Property Owner — ^Transferred to Other Work. — Where a special 
police officer was employed and paid by private property owners to patrol their 
property at night, with the privilege on his part of substituting another patrol- 
man in his stead, and the officer undertook to watch certain property on his beat 
and to station an extra guard during the day on a bridge across a public street 
which traversed said property, and for the services of such day guard the 
property owner paid to the officer a daily sum, and said day guard reported for 
instructions to said property owner, who withdrew him from the day patrolling 
and placed him on guard at night within the property and later placed him on day 
guard on said property, without consulting said officer as to either change, held 
that said guard was an employee of the projwrty owner, under an appointment of 
hire. 

Hartley F. Peart, attorney, for Defendants. 
The facts are stated in the following opinion : 

OPINION. 

Joseph Sturm is a special police or patrol officer receiving police 
powers from the San Francisco Police Department and patrolling a 
particular piece of territory in San Francisco as a private police 
officer paid by contributions from the owners of properties which he 
watches at night. Sturm does not hold himself out as being a patrol 
agency in the sense that the Morse or Pinkerton patrol does, and is 
governed by peculiar rules made by the Police Department and by the 
Patrol Officers' Association, which is a co-operative society of special 
patrol officers formed for the mutual benefit of all and yet not an 
employer of any of them. 

One of the rules under which he works is that if he desires to be 
away from his beat, he can have a relief, private patrol officer, duly 
commissioned by the Police Department but not allotted to any special 
territory, patrol his beat for him without further police authority. 
He can not, however, confer upon any relief officer, or other person, 
power to patrol outside of the beat allotted to him, or to act as watch- 
man inside the premises of any particular person, as his authority is 

uigitizea Dy vj\_/\_/p^L\^ 



14 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

limited by police regulations to patrolling streets and, it may be, 
punching time clocks in buildings as a necessary incident to patrolling 
streets. 

Walter H. Hartman, the applicant in this case, is a relief special 
patrol oflScer who takes only such work as a regular, private patrol 
oflBcer may give him when such officer desires to leave his beat. 
H. J. Ralston is the president of the Ralston Iron Works, one of the 
defendants herein, which works are upon Sturm's beat, although he 
had not, previous to July of this year, hired Sturm to watch the Ralston 
Iron Works. A strike being threatened in July, Ralston sent word to 
Sturm, through Hartman, that he desired to see him. At the con- 
versation which followed upon their meeting, Ralston explained his 
desire for additional private police protection. Sturm told Ralston 
that he intended going away but that either Sturm or the relief officer 
whom Sturm would put in his place would watch the Ralston Iron 
Works each time he went by it during the night on his beat, and, in 
addition, would have another relief officer stationed throughout the 
day on a certain bridge which is on a public street running through 
the Ralston plant, and near which trouble might be anticipated. For 
the service of the night patrol and of the man stationed on the public 
street at the Ralston plant during the daytime, Ralston was to pay 
Sturm $4.00 per day. . 

Ralston believed at the time that he was dealing with an independent 
contractor who was able 'to employ other patrol officers and would 
furnish such patrol service in a manner similar to any other patrol 
agency. Ralston did not intend, expressly, to employ directly any of 
the men to be furnished by Sturm but believed that Sturm was 
employing them. 

At the time, Sturm also was of the opinion that he was to employ 
the day-man and accordingly engaged Hartman to act as day-watchman 
on the bridge and engaged another man to take his own place at night 
for the patrolling, while he himself was absent at the Citizens' Army 
Training Camp at Monterey. The $4.00 per day agreed upon was paid 
by Ralston to Mrs. Sturm, who gave $2.50 per day to Hartman and 
retained the remainder herself, as her husband had directed. At the 
time this arrangement was entered into, Hartman also believed himself 
to be an employee of Sturm, and, according to Sturm's instructions, 
reported to Ralston for duty. 

The case can not be disposed of merely on the ground of what the 
parties themselves thought in relation to the contract of employment, 
but must be decided with regard to what the relation established really 
was. In order to clear up this issue, we must go further into the 
arrangement and into what happened. 



Digitized by 



Google 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 15 

Hartman reported to Ralston for instructions, was placed upon the 
bridge for a day or so and then was taken away from the street 
watching by Ealston and placed upon night guard duty inside the 
plant entirely, without consulting Sturm. Later Hartman was placed 
inside the yard during the daytime and told to watch two entrances, 
also without consulting Sturm. While walking about in the machine 
shop, a splinter of steel flew from a machine, striking him in the eye 
and causing the loss of the sight of the eye. 

Sturm, as to the night patrolling for property owners in return for 
small payments from each, is obviously an independent contractor, 
but such fact does not establish the status of any person employed to 
watch a particular plant solely, and during the daytime at a daily 
wage. 

In the judgment of the Commission, the fact that Ralston took 
Hartman off the public street, first made him night-watchman for a 
time inside the plant, and afterward day-watchman inside the plants 
abrogated any apparent contract with Sturm as an independent con- 
tractor and operated to make Hartman directly an employee of the 
Ralston Iron Works. There is some uncertainty as to whether or not 
Ralston knew that of the $4.00 per day allotted to Sturm, $2.50 would 
be paid to Hartman, but that is immaterial. As employer, he was 
obligated to Hartman for the reasonable value of his services, and the 
fact that the money reached Hartman through Mrs. Sturm is imma- 
terial. The minds of Ralston and Sturm never met as to the status of 
Hartman. Ralston desired a man for general police work about the 
plant. If Sturm furnished him a man at all, as an independent 
contractor, it was only to watch the bridge on the public street 
passing over the Ralston plant. Ralston exercised all the direction 
and control over Hartman that he did over his owti employees, 
desiring, apparently, to have all the benefit of a contract of employ- 
ment without assuming the responsibilities going with such contract. 
Under the view taken of the case by Ralston, it would be possible 
for employers engaged in hazardous occupations to make contracts 
of employment with irresponsible and impecunious so-called inde- 
pendent contractors and thus ** contract out'' from under the Com- 
pensation Law with great freedom and ease. It is not in accordance 
with sound public policy to permit any such system to gather headway 
in this state, if it can be prevented. It is a fact that no specific 
contract was ever entered into between Ralston and Hartman in terms, 
but it is not necessary to have a contract of hire to create the status 
of employer and employee. An appointment of hire is sufficient 
without a contract under the provisions of sections 13 and 14 of the 
Workmen's Compensation, Insurance and Safety Act. 

In brief, the conclusion of the Commission is that Hartman was in 
the employ of the Ralston Iron Works for the reasons foUowins:: 
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1. That Sturm's only duty was to nominate a man who should watch 
Ralston 's premises from the bridge on the public street, and not to 
furnish an employee to do the work for Balston. 

2. That Balston, in accepting the services of Hartman and in exer- 
cising full direction and control over him without consulting Sturm, 
made Hartman his employee by an implied appointment of hire. 

For the foregoing reasons, an award is made in favor of Hartman and 
against the Ralston Iron Works for a permanent disability indemnity. 

A. J. PiLLSBUBY, 

Will J. Pbbnch, 
Rehearing denied. Commissioners, 

Award affirmed by first district court of appeal. 



No. 3190— January 17, 1917. 

CHARLES F. BOWIN, a minob, by MARGARET M. STEIGH, his guabdian, 
Applicant, vs. ROBERT SHERER & COMPANY, (a cobpobation), and 
GEORGIA CASUALTY COMPANY, DefendanU, 

AmsiNq Out of Employment — Unexplained Death of Watchman by Violence 
AT Post of Duty — Pbesumption. — Where a watchman was found dead at his 
post of duty, death being due to violence and wholly unexplained, held that it 
will be presumed that the death arose out of and in the course of the employ- 
ment and that this presumption can be overcome only by evidence showing that 
death did not so arise. 

W. D, Van Nostran, attorney, for Applicant. 

The facts were stated in the following opinion : 

OPINION. 

P. L. Bowin was on the 16th day of August, 1916, and for a con- 
siderable time thereafter, employed as a night watchman or hostler, 
entrusted with the care of a locomotive being used by the defendant 
Robert Sherer & Company, railroad constructors, near Campo, adja- 
cent to the Mexican border. On the night of the 16th of August the 
locomotive, which he was to watch, had been taken to Tia Juana to bring 
in crude oil and other supplies for the use of the construction work and 
it would not be returned to his custody until after 1 o'clock a.m. 

Kenneth Wilfong was another watchman whose duty it . was to 
watch a steam shovel, and other tools and appliances used in the work 
of excavating, and which was stationed at a point about one-quarter 
of a mile from the construction camp. During the day of the 16th of 
August, Wilfong 's wife had joined him at the camp and he desired to 
be relieved for a few hours to enable him to help his wife fix up their 
camp. Accordingly he applied to Bowin and asked him if he would 
not go up to the steam shovel and remain there until he, Wilfong, came 
to relieve him, which would be about 10 o 'clock. Bowin consented, and 
somewhere between 7 and 8 o'clock, when he had finished pumping 
water with a donkey engine, went to the steam shovel with the view of 
watching in Wilfong's place. u,g,„zea oy Google 
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Shortly after 10 o'clock that evening Wilfong returned to the steam 
shovel and climbed up a short ladder to a platform on the steam shovel 
and found Bowin lying there upon some sacks, dead, with a knife wound 
severing the jugular vein, another wound in the chest, and in a third 
the knife had struck the breast bone and the blade had broken and a 
part of the blade was found there, and there was a pool of blood under- 
neath the steam shovel on the ties. But there was no evidence of any 
struggle and so far as the record shows, Bowin had been murdered while 
quietly lying upon the steam shovel in cold blood and without leaving 
any trace of the murderer or any assignable reason for the murder. 

Bowin 's minor son by his guardian ad litem, Margaret M. Steigh, 
on the 28th day of September, 1916, filed an application to this Com- 
mission for the adjustment of the minor's claim against the employer 
and the employer's insurance carrier, the Georgia Casualty Company, 
claiming the death benefit provided by law in such cases. The 
defendant resisted the claim on the ground that Bowin did not meet 
his death in the course of his employment as night watchman. Hear- 
ings were held at the Union League Building, Los Angeles, on the 18th 
day of October, 1916, and at San Diego, on the 15th day of November 
and on the 27th day of November, 1916. The final brief was filed and 
the case submitted for decision. 

The Commission is of the opinion that where a watchman is found 
dead at the post of his duty, death being due to violence, the presump- 
tion is that his death arose out of and happened in the course of his 
employment even when, as in this case, the fact of his death is wholly 
unexplained. And unless this presumption can be overcome by evi- 
dence on behalf of the defense, showing as a matter of fact that the 
death did not arise out of or happen in the course of the employment, 
an award for the death benefit applied for must be made. 

It is true that at the time of his death, Pete Bowin was reclining 
on a steam shovel and was voluntarily taking the place of Kenneth 
Wilfong, the regular watchman for the steam shovel. This was an 
accommodation to Wilfong, but according to the testimony of the 
superintendent, George M. James, testifying on behalf of the employer 
and his insurance carrier, this accommodation was allowable, and did 
not suflBce to take Bowin outside of the course of his employment. 
The deceased would have had no specific duty to perform after he had 
finished pumping until the return of the locomotive from Tia Juana, 
which he was to watch, and under such circumstances to accommodate 
Wilfong and watch in the latter 's place, either until Wilfong returned 
or the locomotive was brought back, which it was his specific duty to 
watch, Bowin was acting within the scope of his authority and was 
doing no more than what was customary, and would have been expected 
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of him at any time under similar circumstances during the progress of 
the construction work. 

In the language of the Supreme Court in the case of Western Grain 
and Sugar Products Company and Fidelity and Casualty Company 
of New York vs. The Industrial Accident Commission^ Bowin **was on 
the property which he was employed to watch and the circumstances 
indicate that he was slain at the post of duty and in its performance." 

For the foregoing reasons an award is made in this case on behalf of 
the applicant for the full death benefit provided by law. 

A. J. PiLLSBURY, 

Will J. French, 
Meyer Lissner, 
Rehearing denied. Commissioners, 

Award annulled by supreme court. (See page 220.) 



No. 3125— January 17, 1917. 

MATTHEW DEAK, Applicant, vs. AMERICAN CAN COMPANY, Defendant. 

Wilful Misconduct — Obsebvance of Saiety Rule — ^Failube to Remove Belt 
Fbom Machine. — Where the method of operation of a can-manufacturin;; 
machine was such that the die was caused to descend upon pressure on a pedal 
and the machine could be stopped and the descent of the die rendered impossible 
by disconnecting the belt from the power shaft ; and a machinist knew the danf^er 
of putting his fingers under the die while the belt was connected and was familiar 
with his employer's rule that no repairs should be made on a machine or obstruc- 
tions removed from the die without first disconnecting the belt ; and in repairing 
a machine the machinist told the operator to release the pedal and attempted to 
remove an obstruction from the die without disconnecting the belt, and in some 
way the pedal was pressed down and the die descended and injured the machinist's 
finger, held that said machinist was guilty of wilful misconduct which caused 
the injury. 

Donald Y. Lamont, attorney, for Defendant. 

The applicant, a skilled machinist, was employed by defendant in the 
repair of its can-manufacturing machines. The die in the machines 
was caused to descend by pressure of about 20 pounds on a pedal, and 
the machine could be completely stopped and the descent of the die 
rendered impossible by disconnecting the belt from the power shaft. 
The defendant had on several occasions warned the employees, including 
the applicant, that the repairing of these machines while in operation 
was very dangerous and had issued orders that no machine should be 
repaired or obstructions removed from the die chambers without first 
disconnecting the belt. The applicant was instructed to screw a 
bracket on one of the machines which was being operated by its regular 
operator. Applicant did the required work without disconnecting the 
belt. Just before finishing the task the operator called applicant's 
attention to a piece of wood under the die. Applicant told the operator 
to stop the machine by removing his foot from the pedal; this the 
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operator did and applicant reached his finger under the die to remove 
the obstruction. In some way the pedal was pressed down, the die 
descended and applicant lost a portion of the forefinger of his right 
hand. 

The Commission found that the rule prohibiting an attempt to remove 
obstructions from the die without disconnecting the belt, and the 
dangers attending its violation, were known to applicant and that 
although his act was done without literal deliberation, it was done in 
disregard of this safety rule and with full knowledge of the attending 
danger and therefore constituted wilful misconduct which proximately 
caused the injury. Applicant was therefore denied compensation. 



No. 3423— January 18, 1917. 

MRS. ANN MANNING. Applicant, vs. UNITED MILK COMPANY and HART- 
FORD ACCIDENT AND INDEMNITY COMPANY, Defendants, 

Evidence — Sufficiency of — Proximate Cause of Death Following Horse 
Bite, — Where a stableman was bitten on the hand by a horse, and suffered an 
infection in the hand and arm for a few days and returned to work and there- 
after suffered pain in the legs, which was diagnosed and treated as rheumatism, 
and he had never before suffered from rheumatism, and a year later he develope-i 
abscesses and pyemia from which he died, and the medical testimony was to the 
effect that it was possible that the infection which was the immediate cause of 
death was a continuation of the infection caused by the horse bite, but the 
necessary conditions to demonstrate such a casual connection were not proven 
to exist, held that the evidence was not sufficient to establish as a fact that the 
death was proximately caused by the horse bite. 

George A. Connolly, attorney, for Applicant. 

E. A, Ingalls, attorney, for Defendants. 

This was an application by the widow of Richard Manning for a 
death benefit. The deceased was employed by defendant United Milk 
Company as a stableman. On December 30, 1915, his hand was bitten 
by a horse with which he was working ; the wound became infected and 
caused a disability in the hand and arm for a few days. Decedent 
returned to work, apparently cured, but intermittently suffered pain 
in the legs, which was diagnosed and treated as rheumatism. Deceased 
had ;Qever before suffered from rheumatism. Abscesses in the legs 
appeared in October of the following year, containing both staphylo- 
coccic and streptococcic germs. This localized infection developed into 
a general pyemia which caused death on November 5, 1916. 

On the medical question as to whether the death was proximately 
caused by the horse bite, the attending physician was of the opinion that 
the immediate infection from the horse bite became either focalized in 
a dormant condition in the hand or became existent throughout the 
blood, its presence in the system manifesting itself in rheumatic pains, 
and that the final acute outbreak was merely the result of the infection 
becoming actively focalized. Other medical testimony was adduced 
to the effect that it did not appear that the infection in the beginning 
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was of the same kinds, staphylococcic and streptococcic, as that which 
was the immediate cause of the death; that any focus of infection 
remaining in a dormant state until October, 1916, must have been mani- 
fested either in the hand or in an endocarditis or a chronic infection 
of the kidney or prostate and that no such focus of infection was proved 
to exist ; that the presence of muscular rheumatism for the first time is 
not a reliable indication of foci of infection in the muscles of the legs ; 
that the particular infections which caused the death have been demon- 
strated by scientific research to become metastatic only within two or 
three weeks after the original infection has become established and that 
these infections are of a sort which do not remain latent or in inactive 
foci. It appeared, however, that these are types of infection ordinarily 
resulting from a bite or similar injury; that a focus of infection can 
exist, though not disclosed, and that endocarditis or infection of the 
kidney or prostate may exist and not be discovered without a special 
examination. 

The Commission held that while there was a strong possibility that 
the infection which was the immediate cause of the death was merely a 
continuation of that caused by the horse bite, nevertheless the evidence 
did not amount to proof that such was the fact and that therefore the 
burden of proof on applicant had not been discharged. Award was 
accordingly made denying a death benefit. 



No. 257— January 19, 1917. 
MARY SANDBERG, Applicant, vs. EMIL T. KRUSE and EMIL T. KRUSE, 

MANAGING OWNEB OF THE STEAM SCHOONER **DORIS,'* ET AL., Defendants. 

Decided October 19, 1914, and reported in 1 I. A. C. Dec. 441. 

S. F. No. 7245. In Bank. January 19, 1917. 

(53 Cal. Dec. 77) 

EMIL T. KRUSE and EMIL T. KRUSE, Managing Owner of the Steam Schooner 
*Doris." SUDDEN & CHRISTENSEN, EDW. S. MICHELSON, K. M. 
DAHL, A. M. POMPANIN, JOHN A. HOOPER, FRED BALTZER, ROBT. 
A. DEAN, H. S. OLSEN, ALEX. DE BRETTVILLE, MARIE OLSEN, 
MARIE F. HAVENS, R. O. LINDBLOM, ADDISON GOODRICH, MAGNUS 
ANDERSON, JOHN FILMCR, CARL WERNER, JOHN E. McCULLOCK, 
R. T. LYNG, MAGNUS KJELSBERG, Petitioners, v. INDUSTRIAL ACCI- 
DENT COMMISSION OF THE STATE OF CALIFORNIA, Respondents. 

EXTBATEBBITOBIAL JURISDICTION — DEATH OP SaILOB ON CALIFORNIA VKSSEL — 
OCCURBENCE IN POBT OF ANOTHER STATE — COMPENSATION NoT AUTHORIZED. — ^The 

dependent wife of a sailor killed within a port of another state upon a vessel owned 
in California while performing service growing out of, incidental to and in the course 
of his employment, is not entitled to relief under the Workmen's Compensation. 
Insurance and Safety Act of this state, on the theory that the fiction of admiralty 
makes the vessel a part of the state of California. 

Id. — Maritime Law — Laws of Parent State — When Inapplicable to 
Vessels. — ^The laws of the parent state apply to a ship on the high seaa^ but not to 
vessels lying in the ports of alien nations, or states. [As to accident occurring before 
section 75 (a) of the act became effective.] 
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Application for Writ of Review prayed for against A. J. Pillsbury, Will J. French 
and Harris Weinstock, as Members of and Constituting the Industrial Accident 
Commission of the State of California. 

For Petitioners — McCutchen, Olney & Willard, Ira A. Campbell. 

For Applicant— F. R. Wall. 

For Respondent — Christopher M. Bradley. 

A writ of certiorari was issued for a review by this court of the proceedings by 
which a majority of the members of the Industrial Accident Commission of this state 
made an award in favor of Mary Sandberg, the widow of a sailor who lost his life 
while in the service of the petitioners on board the steamer "Doris" in the state of 
Washington. 

The main question examined by the Commission was this: Does the statute 
authorize the making of an award for injuries received outside of the state? 

This has been answered in the negative by this court (North Alaska Salmon Com- 
pany [a corporation] v. A. J. Pillsbury, Will J. French and Harris Weinstock, as 
members of and constituting the Industrial Accident Commission of the State of 
California. S. F. No. 7432 [opinion filed December 14, 1916, 3 I. A. C. Dec. 515]), 
and that case is decisive upon all questions save one raised by the petitioners herein. 

It is argued that the question of extraterritoriality is not involved at all, respond- 
ent's council taking the position that the schooner "Doris," on which the accident 
occurred, was a part of the territory of the state of California and subject to the 
jurisdiction of the Industrial Accident Commission of this state. 

The deceased, Louis Sandberg, at the time of the accident was second officer of the 
"Doris." It was stipulated at the hearing before the Industrial Accident Commission 
that said accident occurred at Hoquiam, in the state of Washington ; that at the 
time of the accident the deceased employee was performing service growing out of, 
incidental to and in the course of his employment ; that the accident was not caused 
by the wilful misconduct or intoxication of the deceased employee. 

It thus appears that when the accident occurred the vessel and the officer who 
was killed were not only within the boundaries of the state of Washington but were 
in a port subject to the shipping and other laws of that commonwealth. This fact is 
to be kept in mind in an analysis of the authorities cited by respondents. In support 
of the theory that the fiction of admiralty makes the steamer on which the accident 
occurred a part of the state of California several authorities are cited. The first of 
these, Crapo v. Kelly, 16 Wallace, 610, involved the ownership of a vessel registered 
in Massachusetts. During a voyage to New York, while the vessel was on the high 
seas, the owner applied for the benefit of the insolvency laws of Massachusetts, and 
in the course of the proceedings the court made an order the result of which was to 
transfer all of the insolvent's property to the assignee. On the arrival of the vessel 
at the port of New York the sheriff of that county levied an attachment for a debt 
owed by the insolvent to a resident of the state of New York. It was held that the 
transfer of the title to the vessel by the court of Massachusetts was just as effective 
as if it had taken place while she was physically within the state of Massachusetts. 
The basis of the decision is that while at sea the vessel was constructively a part of 
the state of Massachusetts. In McDonald v. Mallory, 77 N. Y. 550, in an opinion 
written by Judge Rapallo, the authority of Crapo v. Kelly, supra, was followed and 
it was decided that the courts of New York had jurisdiction to try a case involving 
demanded damages for the death of a citizen of New York on a ship owned and 
registered in that state, the death having occurred while the said vessel was on 
the high seas. But the fact that both of these cases involve matters occurring 
on the high seas differentiates them from those cases in which the vessels were 
in foreign ports at the times when the jurisdiction of the courts of their home 
states was sought to be applied. In the case of Crapo v. Kelly it was conceded that if 
the vessel at the time of the execution of the court's assignment had been in the port 
of New York and had subsequently been seized there under attachment proceedings 
by a creditor in New York the attachment would have held her as against the prior 
assignment. In McDonald v. Mallory, supra, the general rule on the subject was 
thus stated ; •*The liability of a person for his acts depends, in general, upon the laws 
of the place where the acts were committed, and although a civil right of action 
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acquired, or liability incurred, in one state or country for a personal injury may be 
enforced in another to which the parties may remove or where they be found, yet 
the right or liability must exist under the laws of the place where the act was done. 
Actions for injuries to the person committed abroad are sustained without proof in 
the first instance of the lex loci, upon the presumption that the right to compensation 
for such injuries is recognized by the laws of all countries. But this presumption 
can not apply where the wrong complained of is not one of those thus universally 
recognized as a ground of action, but is one for which redress is given only by 
statute." 

Beyer v. Hamburg- American 8. 8. Co., 171 Fed. 582, also cited by respondents, 
was a case in which a German sailor sought to obtain damages in an American court. 
As the accident occurred upon the high seas upon a German vessel carrying the 
German flag it was held that the law of Germany governed the case. 

But respondents are of the opinion that the modern rule is not dependent upon 
the location of the ship at the time of the accident, and in this behalf they cite 
several authorities which we shall examine. The first of these is Thompson Totcing 
and Wrecking Association v. McOregor^ 207 Fed. Rep. 209. In that case the accident 
which was the basis of plaintiff's claim occurred by reason of an explosion upon an 
American vessel then on Mud Lake, an arm of Lake Huron. It was not certain on 
which side of the boundary line between the United States and Canada the vessel was 
floating at the time of the accident. The trial court found, however, that she was on 
Canadian waters. The circuit court, commenting on this flnding, said that it was 
to be remembered that the vessel had been taken from the American side for a 
temporary purpose only, t. c, for assisting in floating a stranded ship, and that, 
without touching at any Canadian port, she was brought back to the nearest American 
harbor directly after the accident. This, we take it, is important as showing that 
probably no local statute was involved or could be held applicable to the accident on 
the steamer from Michigan. Mrs. Workman, the claimant, was a citizen of Michigan ; 
the "Stewart," on which her husband's death occurred, was owned in Michigan, and 
the deceased was a citizen of that state up to the time of his death. Any right Mrs. 
Workman might have possessed under the statutes of Ontario was barrel by the 
lapse of time but concededly the suit was instituted within the time limited by the 
statute of Michigan. .The court, in discussing this phase of the case, said, in part: 
"Can the right of action in terms preserved to the widow by that statute be enforced? 
If so, it is because at the time of the death the Stewart was, through ownership and 
registration, domiciled in Michigan and was, as respects the enforcement of such a 
right, part of the territory of Michigan. So far as this question is concerned, the 
ultimate basis of the decree was *that the explosion of this boiler was a matter which 
did not directly involve the "peace, dignity, or tranquillity" of the Canadian Govern- 
ment but rather involved the "internal discipline and management" of the ship.* 
This was regarded as being in accordance with the ratio decidendi in United States v. 
Rodgcrs, 150 U. S. 249, 266, 14 Sup. Ct 109, 113. 116 (37 L. ed. 1071). in which 
it was held that the federal courts have jurisdiction, under section 5346 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3630), to try a person for a crime 'committed on 
a vessel belonging to a citizen of the United States when such vessel is in the Detroit 
river, out of the jurisdiction of any particular state, and within the territorial limits 
of the Dominion of Canada.' 

"Thus the question confronting us is at last narrowed to the inquiry whether, since 
the act causing the death of Workman occurred on a vessel owned and territorially 
situated similarly to the vessel involved in the Rodgers case, jurisdiction extends to 
the enforcement of a civil liability, like the one urged here. ... So far as the 
question of jurisdiction is concerned, if the Canadian waters in question could be 
regarded the same as the watei*s of one of the open oceans, recovery in this case might 
be warranted by decisions like that of The Hamilton, 207 U. S. 398. 405, 28 Sup. Ct. 
133, 134 (52 L. ed. 264) ; but that case grew out of a collision at sea, without the 
territorial jurisdiction of any particular nation, and concerned lost members of the 
crew of the sunken vessel and claims made on account of their deaths against a fund 
derived from the Hamilton, under the limitation acts of Congress ; Mr. Justice Holmes 
stating : 
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" The jurisdiction commonly expressed in the formula that a vessel at sea is 
regarded as part of the territory of the state, was held, upon much consideration, to 
belong to Massachusetts,' etc. 

"It is strongly contended that the Hamilton, and the class of cases it represents, 
are inapplicable because the Stewart was at the time of the accident lying in waters 
of another nation. The. idea, of course, is that the local law of the place of injury 
and death must govern. No doubt this is the general rule ; still, in determining the 
place of Workman's death, we must not overlook the question whether, in the circum- 
stances of this case, the Stewart was constructively part of Michigan, so far as her 
'internal management and discipline' were concerned. This can not be solved by 
such cases as Smith v. Condry^ 1 How. 28, 32, 11 L. ed. 35, where, in passing upon 
the rights of two American vessels which had collided at the dock of the port of 
Liverpool, it was held that certain British statutes enacted for the regulation of pilots 
conducting ships were controlling." Further, in the course of the opinion, the court 
said : ''Since the right of action here has been preserved in Mrs. Workman by the 
Michigan statute, there is no perceivable reason why the right can not under the 
facts of this case be. enforced. If that statute were an act of Congress and limited 
in its operation to the waters of the Great Lakes, navigable rivers, etc., the instant 
case could not be rationally distinguished from the Rodgers case. As Congress has 
chosen to remain silent, the subject-matter of the Michigan statute, both as to lands 
and navigable waters within its borders, was plainly within the legislative power of 
the state (Bigeloto v. Nickeraon, 70 Fed. 113, 117 et seq., 17 C. C. A. 1, 30 L. R. A. 
336 [C. C. A. 7th Cir.] ; Chicago Transit Co. v. Campbell, 110 111. App. 366, 370, 
371) ; and there should be accorded to it the same operation and effect concerning 
the Stewart and her location as would be to an appropriate similar act of Congress. 
In speaking of the vessels passing through the Detroit River, Mr. Justice Field said 
in the Rodgers case, 150 U. S. 260, 14 Sup. Ct. 113, 37 L. ed. 1071 : 

" 'All of them, however, so far as transactions had on board are concerned, are 
deemed to be within the country of their owners. Constructively they constitute 
a part of the territory of the nation to which the owners belong. Whilst they are on 
the navigable waters of the river they are within the admiralty jurisdiction of that 
country. This jurisdiction is not changed by the fact that each of the neighboring 
nations may in some cases assert its own authority over persons on such vessels in 
relation to acts committed by them within its territorial limits. . . . The general 
rule is that the country to which the vessel belongs will exercise jurisdiction over all 
matters affecting the vessel or those belonging to her, without interference of the local 
government, unless they involve its peace, dignity, or tranquillity, in which case it 
may assert its authority. Wildenhus*8 Case, 120 U. S. 1, 12 (Sup. Ct. 385, 30 ed. 
565) ; Halleck on International Law, c. 7, sec. 26, p. 172.' " 

We have quoted thus liberally from the above cited case because it seems to be the 
authority- upon which respondents rely most confidently as supporting their position. 

Another case which seems to lend some weight to the argument of respondents is 
De Valle Da Costa v. Southern Pacific Company, 160 Fed. 216. That was an action 
by the administrator of a late resident of Massachusetts for damages on account of 
the death of his decedent by reason of the negligence of the defendant. There were 
three counts, one stating that the accident occurred in the harbor of Galveston within 
three miles of the shore of Texas and that plaintiff had a cause of action by virtue 
of the law of Texas ; the second alleged that defendant operated a line of steamers 
between New York and Galveston and that by reason of the accident a cause of action 
arose under the New York code ; and the third setting forth defendant's status as a 
corporation under the laws of Kentucky, pleaded a cause of action accruing to 
plaintiff by virtue of a statute of the last named state. Judge Lowell decided on the 
authoritj- of The Hamilton that a cause of action arose under the Kentucky statute. 
It developed in later stages of the case that death actually took place on the high 
seas (167 Fed. 654; 176 Fed. 843; 190 Fed. 089), but the ruling that the Kentucky 
statute was applicable was made upon pleadings which located the accident at a place 
within the state of Texas. 
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In support of the doctrine that the fact of the vessers presence in the port of a 
foreign sovereignty at the time of the accident does not deprive of jurisdiction the 
government of the state in which the vessel is owned and chartered, respondents 
quote an expression of Mr. Justice Holmes made in the course of the opinion in the 
matter of The Hamilton, 207 U. S. 404, where, in discussing the principles announced 
in the opinion in American Steamboat Co, v. Chase, 16 Wall. 522, that learned 
justice said: "So far as the objection to the state law is founded on the admiralty 
clause in the Constitution, it would seem not to matter whether the accident hapi>ened 
near shore or in mid-ocean, notwithstanding some expressions of doubt." 

In our opinion none of the cases above considered nor any other authority cited 
by respondents supports the conclusion that the dependent wife of a person who was 
killed within a port of another state upon a vessel owned in California and under 
the circumstances attending the death of Sandberg, is entitled to relief under the 
Workmen's Compensation Law of this state. Thompson Towing Association v. 
McChregor, supra, in its last analysis held merely that in the absence of congressional 
legislation on the subject, an accident occurring upon a ship sailing on the open waters 
of the great lakes was to be treated as one happening upon the high seas, even if the 
boat was then north of the boundary line between the United States and the British 
possessions. The dictum of Judge Lowell in Da Costa v. Southern Pacific Company^ 
supra, involved a situation in which local laws would in all probability have no 
operative effect and the quotation from the opinion of Mr. Justice Holmes is not 
applicable to the facts in the matter before us, because he was analyzing a state of 
facts involving an accident on the high seas. 

On the other hand there are many authorities in support of the rule that when a 
merchant vessel of one country enters the port of another for the purposes of com- 
merce it subjects itself to the laws of the sovereignty governing such port, unless 
some different rule has been established by treaty or otherwise. This in substance 
was the ruling in Wilder^hus^s Case, supra, and in Crapo v. Kelly, supra, the court 
quoted with approval the words of Mr. Wheaton in his work on International Law 
(8th ed., sec. 106) as follows: "Both the public and private vessels of every nation 
on the high seas, and out of tlve territorial limits of any other state, are subject to 
the jurisdiction of the state to which they belong." 

All nations have equal authority upon the high seas and therefore a ship upon the 
waters of the open ocean is subject to the laws of the home port, being for all purposes 
a part of the substance of the country from which she sails. But in the port of a 
foreign country the laws of that country are in full force and must operate to the 
exclusion of the statutes of the sovereignty governing the ship's home port Professor 
Pomeroy in his work on International Law (sec. 145) uses the following language: 

"The ports and roadsteads are unquestionably a part of the territory, and subject 
to the exclusive dominion of the state to which they belong, to the same extent as the 
land itself. They are governed in all respects hy the municipal law.'* 

In The Scotland, 105 U. S. 24, Mr. Justice Bradley, delivering the opinion of the 
court, said : 

**In administering justice between parties it is essential to know by what law, or 
code, or system of laws, their mutual rights 'are to be determined. When they arise 
in a particular country or state, they are generally to be determined by the laws of 
that state. Those laws pervade all transactions which take place where they prevail, 
and give them their color and legal effect" 

In 1 Kent's Comm., pages 29-30, the learned author asserts that exclusive 
jurisdiction of a state over those portions of the sea embraced within its harbors, 
gulfs, bays and estuaries is unquestionable. 

In The Bee, 216 Fed. 709, the action was based upon injuries received by a 
stevedore at a dock in Portland, Oregon, while assisting in the loading of a vessel 
owned in California. The suit was transferred to the District Court of the United 
States because of diversity of citizenship, but the learned judge of that court applied 
the law of Oregon saying, in part, **where the act of a ship occasions an actionable 
personal injury, not maritime, the law, I take it, is that the rights of the parties are 
to be determined by the law of the place where the injury occurred, and not that of 
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the home port of the vessel. (N, P. R, R. v. Bahcock, 154 U. S. 190, 14 Sup. Ct. 97S. 
38 L. ed. 958 ; Stewart v. B. d O. R. R. Co,, 168 U. S. 445, 18 Sop. Ct. 105, 42 
L. ed. 537.)" 

In Faras v. Lower California Development Co,, 27 Cal. App. 688, the court was 
considering an appeal in an action for damages for personal injuries. Plaintifit was 
a citizen of Mexico, employed as a sailor upon a British ship. He was injured while 
the vessel was tied to a wharf in the harbor of San Diego. The court refused to 
apply the law of Great Britain as it defines the responsibility of the master to his 
servant. This refusal was sustained by the district court of appeal and a petition 
to have the case transferred to this court was denied. 

The text writers state the rule that the laws of the parent state apply to a ship 
on the high seat, but they do not extend the rule to vessels lying in the ports of alien 
nations. (See in addition to the works previously cited, Wharton on Conflict of 
Laws, sec. 856; Wildman on International Law, p. 40, and Minor on Conflict of 
Laws, p. 272; and to the same effect see Beyer v. Hamburg etc. Co., 171 Fed. 583.) 
Indeed we are cited to no authority holding that the laws of the home port control in 
a case of this sort in which the accident took place in the port of a foreign state or 
nation. 

The award is annulled. MELVIX, J. 

We concur: 

SLOSS, J. 

ANGELLOTTI, C. J. 

LORIGAN, J. 

SHAW, J. 

HENSHAW, J. 

LAWLOR, J. 



No. 1701— January 20, 1917. 

OTTO LYTLE. Applicant, vs. THE COUNTY OF MODOC, Defendant. 

Decided August 16, 1916, and reported in 3 I. A. C. Dec. 382. 

(32 Cal. App. 548) 

Civil No. 1603. Third Appellate District. January 20, 1917. 

THE COUNTY OF MODOC, Petitioner, v. THE INDUSTRIAL ACCIDENT 
COMMISSION OF THE STATE OF CALIFORNIA, Respondent; OTTO 
LYTLE, Applicant 

CouBSE OF Employment — Injuby to Laborer Employed to Shovel Gravel — 
DmviNO of Team Hauling Gravel Wagon. — Under the Workmen's Compensation 
Act an injury received by a person employed as a laborer to shovel gravel, whib 
driving a team hauling a gravel wagon under a temporary exchange of places between 
him and the teamster, is not an injury arising out of the course of his employment, 
and an award of compensation therefor will be annulled on certiorari. 

Evn)ENCE — Custom or Usage as to Interchanging Employees' Duties — 
Essentials to Have Binding Effect. — A custom or usage, in order to have any 
binding effect must be certain, well known, long established and acquiesced in ; and 
a custom among the employees, unknown to and unrecognized by the employer, can 
not operate to change one kind of employment into another so as to render an accident 
therein compensable if it was not incidental to or in the course of the work for which 
the injured person was employed. 

Application for writ of review. 

For Petitioner — Daly B. Robnett. 

For Respondent — Christopher M. Bradley. 

BY THE court. 

The application is for a writ of review to annul an order of said Commission 
awarding compensation to said applicant for injuries received in an accident claimed 
to have been "in the course, incidental to and growing out of his employment" by 
said county. 
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There is no real controversy as to the law. It is conceded that the inquiry here 
can extend only to the question of jurisdiction and that if there is no substantia! 
evidence to support a material finding of the Commission the award must be set aside 
and annulled. (Great Western Power Co, v. PilUbury et al,, 170 Cal. 180. 1 I. A. C. 
Dec. 669 ; Employers* Assurance Corporation Limited v. Industrial Acoident Com- 
mission ct al., 170 Cal. 800, 2 I. A. C. Dec. 1024.) 

It is also not disputed that the question of whether the accident occurred in the 
course of the employment involves a vital jurisdictional consideration and it may be 
stated in the language of the county that **the principal question upon which peti- 
tioner relies for an annulment of the award in this case is that there is no evidence 
to support the finding that the accident arose out of and in the course of employment 
or while the injured employee was performing a service growing out of or incidental 
to the employment/' as contemplated and required by section 12 of the Workmen's 
Compensation, Insurance and Safety Act (Stats. 1913, p. 283), providing as an 
essential condition of the liability that "at the time of the accident, the employee is 
performing service growing out of and incidental to his employment and is acting 
within the course of his employment as such." 

A careful reading of the record compels, in our opinion, a conclusion in harmony 
with petitioner's said contention. It can hardly be gainsaid that the applicant was 
employed as a laborer to shovel gravel and it is admitted that he was injured while 
driving a team. As to this the finding of the Commission is that "While driving a 
team hauling a gravel wagon, the team became frightened, and applicant was thrown 
from the wagon, sustaining a fracture of the neck of the femur of the left leg; that 
there was no specific duty assigned to applicant in his said employment ; that he had 
started his work as a shoveler, but later changed places with a teamster, his injury 
occurring while driving a team ; that it was customary for teamsters and shovelers 
to exchange as applicant had done, and therefore that applicant was acting in the 
course of his employment when injured." 

It is true that the applicant testified that he was not assigned specifically to any 
particular kind of work, but there can be no doubt from bis testimony that he under- 
stood he was to shovel gravel. He said he was up at the pit and he asked the super- 
visor if he needed any help and the latter said : "Yes, come up in the morning. He 
said for me to come up there and go to work. I was right there. Nothing was said 
about what work I was to do. I started loading wagons, shoveling gravel." He 
worked at that till about 3 o'clock in the afternoon when one of the teamsters, who 
had been out in the rain, wanted to get warm and requested applicant to exchange 
with him, and in coming back on the first trip the team ran away and the driver was 
thrown out, resulting in the injury as before stated. At the time of the investigation 
before the Commission the following statement was made by the applicant's attorney ; 
**\Ve admit that that statement is a mistake, and that at the time of the accident he 
was not employed as a teamster." It appears also that the applicant, as is required 
by law, filed with the board of supervisors a verified claim for the wages due him, 
specifying the kind of work as "shoveling gravel." The father of applicant testified 
that he had a conversation with the super\isor at said pit as follows : "lie says, 
•Where is your other boy?' I said *down home.' He said: 'What is he doing?' I 
said 'He is not doing anything at the present time.' He said 'Well, we could use 
another man up here at the present time, at the pit.' . . . He said *tell him to 
come up in the morning.' I went home and told Otto to come down. ... He 
said for me to tell the boy to come up and he could go to work. I would not swear 
definitely ; he may have said 'come and go to work in the pit' or 'go to work,' but he 
said he would put him to work, that was all there was to it." 

It also appears in the record that the custom as to work on the road was to employ 
the number of men and teams required, each man to furnish and drive his own team, 
and in addition the number of laborers that might be required and all were sent 
to a certain place to engage in work. 

We think there can be no doubt that while the expression of the nature and 
character of the work might have been more precise and complete, it was understood 
that the applicant was to do the work of a laborer in shoveling gravel. If so, it 
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needs no argument to reach the conclusion that in driving a team he was acting 
outside of the scope of his employment and that the accident did not arise **out of 
and in the course of employment." Indeed, to hold that the beneficent provisions of 
the compensation act apply to this case we must place upon the acts and declarations 
of the parties an unnatural and unreasonable construction. The Commissioners saw 
the difficulty and, in their commendable zeal to favor as far as possible the claim of 
the applicant, sought to bring the case within the operation of the law by finding 
that a custom existed as to exchange of labor. As to this it may be said that the 
evidence hardly amounts to proof of such custom. There was some showing that 
occasionally the employees did exchange work. The applicant himself, in response 
to the question : "Do you know whether it is common for men to change work in that 
way?" answered, "Well, they had done it before." Mr. Goodwin, with whom the 
exchange was made, testified that he did not know that it was common "for men to 
exchange work in th^t way." 

It is, undoubtedly, true that before an alleged course of conduct can be legally 
held to have developed into a "custom" it must be of such general and continuous 
practise among those engaged in t)ie work as to constitute a regular course of conduct, 
and an occasional and sporadic departure from the usual and prescribed course of 
procedure among a part only of those to whom the custom is attributed does not meet 
the requirement of the rule. Besides, it does not appear that the employer had any 
knowledge or notice of any such custom and he can not be bound in absence of knowl- 
edge of the custom. Mr. Fritz, the supervisor, who, it is claimed, employed the 
applicant, testified that he did not recognize any such custom and that it was under- 
stood in that kind of work what each man should do, and that he was not expected 
to exchange with anyone doing a different kind of work. 

Authorities are cited to the effect that a custom or usage, in order to have any 
binding effect, must be certain, well known, long established and acquiesced in. The 
proposition is virtually conceded and we need not dwell upon it We may call 
attention, however, to the quite recent case of Pacific Coast Casualty Company v. 
Pillshury et ah, reported in 23 Cal. App. Dec. 605 (3 I. A. C. Dec. 461). wherein it 
was contended that, by reason of a certain custom of the employees in using a freight 
elevator for going to and returning from the office in which they were employed, the 
applicant was justified in thus departing from the instructions given him not to use 
such elevator. The court emphasized the importance of the circumstance that there 
was a failure to show that "these instances of the disregard of the instructions and 
warnings on the part of the employees were ever brought to the notice of the 
employer." It would, indeed, be quite unreasonable to hold that such custom among 
the employees, unknown to and unrecognized by the employer, would or could operate 
to change one kind of employment into another so as to render the accident com- 
l>ensable notwithstanding it was not incidental to or in the course of the work for 
which the injured person was employed. 

The law itself is a piece of humane and beneficent legislation that should be upheld 
and accorded a liberal interpretation. The present case, it may be said also, makes 
a strong appeal to sympathetic consideration, but applying the terms of the law to 
the facts disclosed by the record, it clearly appears that there is no legal ground for 
the relief sought. 

We need not review the many cases cited as analogous to this. They constitute 
interesting illustrations of the application of the principle but it is manifest that each 
case must stand or fall according to its own peculiar facts. If investigation of the 
manner in which the subject has been treated by various courts should be desired a 
guide to the examination may be found in the notes on page 464 of volume 1 of 
Honnold on Workmen*s Compensation. 

We think the award should be annulled and it is so ordered. 
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No. 2002— January 22, 1917. 

ANDREW LAPPINEN, attobnet-in-fact fob Lt)SA ISOSOMPPI. alias RENGO, 
Applicant, vs. CALIFORNIA WESTERN RAILROAD & NAVIGATION 
COMPANY, A COBPOBATiON» Defendant. 

Decided October 30, 1916, and reported in 3 I. A. C. Dec. 467. 

(24 Cal. App. Dec. 158) 

Civil No. 2079. First Appellate District. January 22, 1917. 

CALIFORNIA WESTERN RAILROAD AND NAVIGATION COMPANY (a 
Corporation), Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION et aL, 
Respondents. 

Petition for Writ of Review. 

For Petitioner — Pettis & Pemberton. 

For Respondents — C. H. McConaughy, Chris. M. Bradley. 

BY THE COUBT. 

The petition in the first instance, as it appeared to the court, alleged in effect that 
the award of the Commission was dependent upon the testimony contained in the 
deposition of the mother of the deceased taken in Finland, and which deposition was 
given by the witness without having been subjected to an oath. It was also alleged 
that the deposition was not duly authenticated. The record before us now shows 
that the witness who gave her deposition was duly sworn, and the deposition also 
appears to be duly authenticated ; and upon an examination of the record we believe 
that the evidence as shown by that deposition sufficientiy supports the award of the 
Commission. For these reasons the award will be affirmed, and it is so ordered. 



No. 3548— January 22, 1917. 

JOHN C. PHILLIPS, A MINOB, by his GUABDIAN ad litem and TBrSTEE Mbs. 

Abbie Phillips, Applicant, vs. CALIFORNIA SPECIAL MESSENGER 
SERVICE, INCORPORATED, Defendant. 

Wilful Misconduct — Messenqeb Reiubning by Otheb Than Designated 
Route — No Added Risk. — Where a messenger was instructed by his employer 
to deliver a package as quickly as possible and to bring it back if he could not 
deliver it and was given the fare and told to go and return by a specified route, 
and the messenger went by the designated route but was unable to deliver the 
package and started to return by another route which was not inherently more 
dangerous than that designated by his employer and on his return he was injured 
in a collision, and he had no further duties to perform that day and the hour of 
his return was inmiaterial, held that said messenger was not guilty of wilful 
misconduct and that the injury arose out of and in the course of the employment. 

The applicant was employed by defendant as messenger. On October 
3, 1916, the defendant's manager directed the applicant to take the 
ferryboat leaving at 5.30 o'clock in the afternoon and go on his motor- 
cycle to Mission San Jose as quickly as possible to deliver a package 
that was needed at once and to return by the same route and bring the 
package with him if he could not deliver it. He was given his fare 
for the trip both ways. The applicant had no further duties to per- 
form that night and the hour of his return was immaterial. He took 
the package to its destination by the route indicated but, being unable 
to find the party to whom it was to be delivered, he started back with 
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it. Instead of coming back directly by the route designated by his 
employer, he came back by what is known as the Peninsula route. 
This route was longer and did not require the ferry and applicant 
chose it in the belief that the road was better and that the loss in time 
due to the greater distance to be traveled would be compensated by the 
gain realized in avoiding the ferry. While so returning he collided 
with an automobile and suffered a fracture of his left leg. 

It was contended by the defendant that the applicant, in taking a 
different route for his return than that specified, was guilty of wilful 
misconduct which proximately caused his injury. But the Commis- 
sion held that the employer's instruction to return by the route specified 
was for the applicant's convenience and not for his safety. Further- 
more, there was nothing inherent in the route which submitted the 
applicant to any added risk. It was therefore held that his variation 
in the return route did not constitute wilful misconduct, and that 
the injury arose out of and in the course of and was proximately 
caused by the employment, and an award was accordingly made in his 
favor. 

Rehearing denied. 



No. 2455— January 24, 1917. 

RAM SINGH, Applicant, vs. RECLAMATION DISTRICT No. 349, and STATE 
COMPENSATION INSURANCE FUND, Defendants. 

Evidence — Relative Weight of — Finding of Fact. — Where a Hindu laborer 
suflfered an ailment of the eye and he and several of his countrymen, fellow- 
laborers, testified that something flew into his eye while he was at work, but he 
said nothing to his foreman, any fellow-employee or any of several doctors 
consulted, nor was any claim made, as to a traumatic injury until nearly a 
month later, at about the time when he first learned that a traumatic injury 
might be compensable, and there was a conflict of medical testimony as to 
whether the contention could be due to a trauma, held that since it is inherently 
improbable under the circumstances that applicant sustained a traumatic injury 
as claimed, the evidence was not sufficient to establish such injury as the cause of 
the ailment of the eye. 

Lawrence L. Levy, attorney, for Applicant. 

E, B. Welch, claim superintendent, for Defendants. 

The facts and issues are stated in the following Opinion : 

OPINION. 

On or about the 2d day of December, 1915, Ram Singh was in the 
employment of Reclamation District No. 349 and working upon the 
levee. On the 29th day of March, 1916, he filed his application with this 
Commission demanding compensation for an alleged injury resulting 
in the enucleation of his right eye. The defendant's insurance carrier, 
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the State Compensation Insurance Fund, resisted payment on the 
grounds, in substance: 

1. That there was no proof that Ram Singh was injured while in the 
employment of the Reclamation District. 

2. That the injury complained of was the result of disease and not 
of injury. 

3. That applicant failed to give notice of the alleged injury to his 
employer within the time prescribed by law and that defendant was 
prejudiced by reason of such failure. 

Hearings were held at Sacramento, April 24, at San Francisco, May 
18, June 10, and September 7, 1916. Briefs were filed and the case 
submitted for decision November 13, 1916. 

The evidence in this case was voluminous and conflicting. There was 
must expert medical testimony with reference to whether or not the 
injury to Ram Singh's eye was traumatic or resulted from disease, and 
the weight of probability standing alone seemed to be on the side of 
the contention that the lesion in the eye was a clean-cut rupture and not 
the product, as contended by the defendant, of an ulcer or of gonorrheal 
or other infection. 

But it requires more than evidence of a wound to establish as a fact 
that such wound arose out of and happened in the course of the employ- 
ment. Therefore it becomes necessary to scrutinize very closely the 
evidence given in relation to the happening of the injury complained of. 

At the hearing held at Sacramento on the 24th of April, 1916, appli- 
cant Singh testified in substance as follows: **I was chopping a tree on 
the bank of the river and when I was throwing my ax on the tree some- 
thing flew into my eye and I went into a swoon and threw the ax on 
the ground and stopped work.'' He testified further: ** There were 
three men working all together and when this flew in I stopped and 
covered my eye and cried out loud and they told me, *What is the 
matter with you, ' and I told Poorin Singh that something had struck me 
in the eye." 

At this hearing Poorin Singh testifies in substance as follows: *^I was 
with Ram Singh when he got hurt. He was chopping trees and brush 
and something hurt his eye. He was chopping a tree when something 
flew in his eye and he fell into a swoon. He said, * Something flew into 
my eye.' I went personally to Mr. Bradin (the foreman) and told him 
all about the eye." 

Sundar Singh, another fellow employee, testified in part as follows: 
*'I saw Ram Singh get his eye hurt. I was at the same place he was 
working. He cried at the top of his voice, * Something has flown in my 
eye'." 

If the evidence of these three Hindu workmen can be taken as true, 
in connection with the apparent wei.G:ht of authority by the eye special- 
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ists testifying in the case, then Ram Singh has established his case and 
the disability indemnity claimed must be paid; but if the testimony 
of these Hindu workmen can not be taken as true, then no injury hap- 
pened to Ram Singh in the course of his employment, and the eminent 
specialists were either mistaken in their conclusions that the injury to 
Ram Singh's eye was traumatic, or he was injured otherwise and at 
some other time or place than in the course of his employment with the 
defendant Reclamation District. 

Nothing would be more natural or more to be anticipated than that 
Ram Singh and his fellow workmen, if at any time and anywhere after 
the injury, they were questioned, would reply practically in the terms 
set forth in the evidence. There could be no mistake or confusion as 
to the happening of such as accident, as to something flying into Ram 
Singh's eye while he was at work. It therefore becomes necessary to 
scrutinize with great care what Ram Singh and his associates did say 
to others directly after the injury, when he was questioned relative 
to his eye. 

The first American whose attention was called to the condition of Ram 
Singh's eye was Mr. John Bradin, the foreman, under whom Ram Singh 
and his associates worked. Witness Bradin testified in substance that 
Ram Singh came out one morning at the usual time, or about fifteen 
minutes late, and started in to work, and pretty soon thereafter Poorin 
Singh came over and said, **Ram Singh is sick." **I went down to see 
what was the matter, and his eye was swollen some and I advised him 
to go and see a doctor. The second day his eye was still swollen and 
they said that he had poison oak,' but they told me nothing about any- 
thing flying in his eye or any accident happening to him in the course 
of the employment." The only thing they mentioned was the poison 
oak, although Bradin inquired as to the cause of his trouble. Bradin 
went two or more times to Ram Singh's bunk and talked with him about 
his eye, but Ram Singh said nothing to him of any injury. 

Accepting Bradin 's advice, Ram Singh went to Courtland on Decem- 
ber 3d and saw Dr. Gottsehalk, a regular practicing physician. Dr. 
Gottschalk examined the eye but found no cut on the eyeball, although 
he did find severe conjunctivitis and photophobia and the eye was 
discharging pus profusely. In the doctor's judgment the discharge was 
of a gonorrheal nature and, upon examination, he also found a dis- 
charge from the urethra, and thereupon concluded that he had a case 
of gonorrheal ophthalmia and advised Singh to go at once to a hospital. 
Immediately upon examining the case he questioned Ram Singh as to 
what had happened and Ram Singh told him that he was either hurt 
by brush or had poison oak, and he did not know which it was. He told 
Dr. Gtottschalk nothing about anything flying and striking him in the 
eye nor did Poorin Singh, who was with him, make any reference to 
any accident or injury. 
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On the 10th day of December, Ram Singh went to Dr. Joseph Reeng 
then at Sacramento, who sent him at once to a hospital and treated 
him for four or five days. Upon examining the eye he asked Bam 
Singh if he knew any cause for it and he said that he did not, that it 
just came on, or if not in that precise language it was something very 
close to it, and may have been '* without cause" so far as he knew. 

At the time of the alleged injury it appears from the evidence that 
Ram Singh and his associates knew nothing about the compensation 
law, and when asked the question, **When did you first learn that you 
could get compensation?" his answer was, **I met one of my friends 
in San Francisco some time in the month of January, and he was well 
aware of these things and told me about the compensation." 

The first evidence that appears in the record as to the time when Ram 
Singh first claimed an injury through accident, was on the 28th of 
December, 1915, at the Polyclinic on Jackson Street in San Fran- 
cisco when he applied to Dr. Aaron S. Green for treatment. The history 
that he gave at that time, and so far as the evidence discloses for the 
first time, was that while he was chopping wood a chip or something 
flew up and hit the eye. He repeated this statement to Dr. Adolph 
Rosenthal on the day following, by which time it was altogether prob- 
able that he had learned of compensation. 

As stated above, if anything flew into his eye with suflBcient severity 
to rupture it there was no reason in the world why he should not have 
stated the fact immediately to his foreman and to Dr. Gottschalk on the 
3d day of December and to Dr. Reeng on the 10th day of December, and 
there was every reason why he should so have stated. If we could 
believe that he was injured as claimed the medical evidence would 
abundantly corroborate all that he claims in relation to the injury; 
but if we are unable to credit this statement of the happening of the 
injury, then the weight of medical authority strongly leans to the 
probability of gonorrheal infection getting into his eyes from his own 
hands by reason of the coming in contact with his own person, and that 
the so-called rupture was in fact the consequences of an ulcer and not 
of an injury. 

In view of what almost universally happens in the case of an actual 
injury in the way of promptly and unhesitatingly telling all those who 
have the right to inquire exactly what happened, we are forced to con- 
clude, from the fact that Ram Singh and his associates did not so tell 
John Bradin and Dr. Gottschalk and Dr. Reeng, that the injury did 
not happen as he afterward claimed, but that the loss of his eye is 
attributable to disease and not to injury. 

A. J. PiLLSBURY, 

Will J. French, 
Commissioners. 
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No. 937— January 27, 1917. 

NETTIE BOWDISH, Applicant, vs. NORTHWESTERN PACIFIC RAILROAD 
COMPANY, A CORPOBATION, Defendant. 

Decided September 27, 1915, and reported in 2 I. A. C. Dee. 776. 

(53 Cal. Dec. 121) 

S. F. No. 7651. In Bank. January 27, 1917. 

NORTHWESTERN PACIFIC RAILROAD COMPANY (a Corporation), Peti- 
tioner, V. INDUSTRIAL ACCIDENT COMMISSION, Respondent. 

Sufficiency of Evidence to Sustain Awabu — Death of Chief Clebk of 
Auditing Department of Railboad Company — Attempt to Board Moving 
Train — Pre\*ious Getting Off on Account of Injury to Passenger — Death 
Not Sustained in Course of Employment. — In this proceeding to review an award 
made by the Industrial Accident Commission for compensation for the death of the 
chief clerk of the freight auditing department of a railroad company, who was killed 
while attempting to board a moving train upon which he was traveling on business 
of the company, and from which train he had previously alighted on account of the 
same having run over a passenger, it is held that there was no evidence to justify the 
findings of the Commission that the deceased alighted from the train "to be available 
in case his services should be useful/' or that if he did, that it was any part of his 
express or implied duties as an employee of the company so to do. 

Arising Out of Employment — Added Risk. — An employee, even when in the 
performance of his duty, may not impose upon his employer any greater risk and 
responsibility than that inhering in the character of the duty itself ; and this principle 
applies to an injury resulting from the attempt to board a train while in motion 
without authorization and not in any way an incident to the employment. (With- 
drawn upon rehearing, because previous ground sufficient for decision.) 

Application for writ of review prayed for against the Industrial Accident 
Commission. 

For Petitioner — Stanley Moore, Elliott Johnson. 

For Respondent — Christopher M. Bradley and Sullivan, Sullivan & Roche. 

Charles A. Bowdish was in the employ of the petitioner as chief clerk of its freight 
auditing department. His duties, as the title of his position indicates, were clerical, 
and for the most part were performed in the city and county of San Francisco, where 
is located the main office of the company. The company also employed traveling 
agents, who inspected and corrected the books of local freight agents, and instructed 
them in the proper keeping thereof. Occasionally Mr. Bowdish was called upon 
to perform like work. In February, 1914, it appeared that the local agent of the 
company at Ukiah, a city on one of its lines of railway, was experiencing difficulty 
in making up his books of account, and Mr. Bowdish was instructed to go to 
Ukiah, over the railroad of petitioner, and there to aid the local agent in over- 
coming his bookkeeping difficulties. Mr. Bowdish, in the performance of his duty, 
left San Francisco in the afternoon of September 14th. In its progress his train 
arrived at a station known as Asti at about 0:30 p.m. It was dark and raining. As 
the train was leaving Asti station one Hagemeyer attempted to board it, slipped, fell, 
and was seriously injured. The train was immediately brought to a stop and aid 
given to the injured man. In rendering this aid Mr. Hagemeyer was placed upon a 
stretcher at the scene of his accident, the train was backed down to that point so 
that the stretcher could be lifted and placed in the baggage car. This having been 
done, the conductor and his brakeman shouted the warning signals to the passengers, 
who had gathered about the scene of the accident, to embark as the train was about 
to start. The engineer gave the customary signals, the passengers and trainmen 
boarded the train and the train got under headway. As it was thus leaving the 
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station for the second time, a brakeman who was standing on the rear platform of 
the first passenger coach following the baggage car, prepared to close the vestibule. 
He heard a noise on the steps below him and looking down noticed a largo heavy man 
attempting to jump aboard the moving train. His hands slipped from the side bar, 
and before the train could be stopped this man had fallen between the two cars and 
was so badly injured that he died almost immediately. This man was Charles A. 
Bowdish. Application by his widow and minor children was made to the Industrial 
Accident Commission for an award on account of the death thus sustained. An 
award was granted and petitioner has sued out this writ of review. 

The facts above stated are not in controversy. To justify any award it must be 
established that the death resulted "from accidental personal injury sustained by the 
employee, arising out of and in the course of his employment" Petitioner contends, 
first, that no word of evidence establishes this fundamental proposition, and, second, 
thut the findings, in so far as they declare to this effect, are wholly unsupported by 
the evidence. The findings of the Commission upon this point are as follows : 

"On the day in question the deceased had been ordered by his employer to proceed 
to Ukiah for the purpose of checking up the accounts at that station, and in pursu- 
ance of such order he was riding on a train of the defendant, his transportation for 
that purpose having been supplied by the defendant. Just as the train left Asti, it 
ran over and injured a man, and when it stopped, on account of such accident, the 
deceased alighted from the train, and without orders or request from the conductor 
or train crew. Upon signal being given by the conductor for the train to proceed, 
said deceased, after the train had started, attempted to board the same, and in some 
manner his hold slipped and he fell under the wheels, and was almost instantly killed. 

'"That the act of said employee in alighting from the train as aforesaid was a natural 
and reasonable act upon the part of any person traveling upon business of an employer, 
and was not such a departure from the course of the duties of his employment as to 
take him outside of the protection given by the Workmen's Compensation Insurance 
and Safety Act to employees traveling upon the business of their employment ; further 
that the act of the deceased in alighting from the train, thereby to be available in case 
his services should be useful, was a portion of his implied duties as an employee of 
the defendant, and, therefore, that said accident happened while said employee was 
performing a service growing out of, incidental to and in the course of his employment. 

**That the act of the deceased employee in boarding the train after the same had 
started, but while still moving at a moderate speed, was not in violation of any orders 
or instructions of the defendant, and did not constitute more than ordinary negligence." 

The determinative findings upon which the award was based and over which this 
controversy arises are those set forth in the two last paragraphs above quoted. It 
becomes necessary to consider seriatim the statements of fact therein contained. The 
first of these statements, in so far as it declares that it was a natural and reasonable 
act for the deceased to have alighted from the train under the indicated circumstances, 
calls for little comment. It is quite natural and quite usual for a passenger thus to 
alight where he knows that a human being has sustained injury, whether the motive 
which prompts him be one of curiosity, or humanity, or of a commingling of the two. 
The further declaration to the effect that the act of alighting *'was not such a 
departure from the course of the duties of his employment" as to take the employee 
out of the provisions of the act, is, of course, but a conclusion of law, which will be 
considered in the discussion to follow. It is sufficient here to point out that the 
statement seems to imply or admit that his act in alighting was outside of his duties 
and a departure therefrom. But, singularly enough, this is negatived by the state- 
ment immediately following, to the effect (though here again the finding is not direct 
but is made by way of implication) that in alighting he was actually performing a 
duty to his employer, although but an implied duty, and that therefore the "accident 
happened while said employee was performing a service growing out of or incidental 
to and in the course of his employment." 

The transcript of evidence will be searched in vain to discover one word arising 
to the dignity of evidence, to establish the statement that the deceased alighted from 
the train "to be available in case his services should be useful," or that if he did that 
it was any part of his express or implied duties as an employee of the defendant so 
to do. The testimony of the president and general manager of the road was taken 
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at great length. That testimony is positive and uncontradicted that there was no 
rule, writtea or unwritten, and no custom, whereby employees riding upon a train 
other than and outside of the train crew were called upon or expected to enter into an 
investigation in case of an accident, to secure the names of witnesses, or to perform 
any like ser>'ice. He says : "Such duties are entirely confined to the conductor of the 
train, or special agent, or one of his authorized assistauts, or one of our railroad 
policemen who might be on the train. The conductor has authority to call upon any 
other employee that may be there for assistance, but it is not considered their duty 
to volutfteer, nor is there any obligation on their part so to do. . . . Further- 
more, the conductor or special agent or other official whose duties are naturally such 
matters would consider it an interference and likely to prove a mix-up." Moreover, 
iu case of an injury such as this, so far from the rules, customs or desires of the 
company being that an outside employee should busy himself over the matter, the 
company objected '*to the extent that he might interfere with efficient service that is 
being rendered by employees whose direct duty it is to do so. . . . Our con- 
ductors and trainmen carry in their pockets a card which says to keep the public 
away and allow two or three men, or one or two men, who can render assistance." 
This is *'ordinarily the train crew." It might be "the engine crew." Asked if it was 
not a fact that his company considered it **a meritorious effort upon the part of any 
employee, even an employee who was not a member of the crew, rendering assistance 
to the crew and to the conductor at the time that an accident happens en routCj'' the 
record shows the following : '*It is entirely a matter of circumstances and conditions. 
If we had an employee who was standing on the platform and who saw a passenger 
fall and could reach a hand out and help him, we would expect him to do it." Still 
further in this connection the witness is asked the following : **I want to ask you if 
it isn't a fact that if such a thing is done at any time that you consider it a meri- 
torious effort or endeavor on the part of the employee? This refers to any person 
injured at all. I am referring to an employee who is not a member of the crew and 
who renders assistance to a person who is injured en route — if you do not consider 
that a meritorious act on the part of the employee? A. Absolutely." Again asked: 
*'If the conductor and members of the crew are rendering assistance to an injured 
I>er8on and are not in a position to obtain the names of witnesses and facts concerning 
the accident, wouldn't you expect the employee to render whatever service he could 
in this particular matter?" the witness answered **I. would expect him to render 
service to the injured party, not to the company." Repeatedly was the witness 
subjected to interrogatories dealing with supposititious cases manifestly designed to 
secure a statement lending color to the proposition that the deceased had alighted 
from the train in the performance of his duty to render service to the injured man. 
In every instance the witness denied such to be a part of the employment, making 
answer in varied form, but always to the following effect: "I would simply say that 
in so far as the man is concerned, that if he was a man who was in an entirely 
different line of service, and traveling as a passenger, that there would be no obliga- 
tion on him unless called upon." In this case it will be noted that there is no finding 
either that he was called upon or that he rendered any service, the finding being 
merely that he alighted so as to be "available in case his services should be useful." 
It would require a repetition of many pages of this evidence to show the i)ersistency 
with which the endeavor was made to secure the desired evidence from the witness. 
But one page of it, as it is a page relied ui)on by respondent to the writ, in support 
of the finding may be quoted : 

"Q. In a case where a passenger falls off a train or slips off a train and is 
injured — I am asking you to assume such a case without respect to your opinion 
concerning this particular case — wouldn't you consider it, and do you not consider it 
a meritorious service upon the part of any employee of the company upon the train, 
to render assistance as best he can to the injured party? 

A. I would think that it would be — I would consider it his duty as a man to 
render any assistance that he could. 

Q. It is the desire of the company, is it not, to have the injured party treated 
in the best way possible? 

A- Absolutely. 
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Q. I will ask you, then, if it is not a fact that the company would consider it the 
duty of the employee where he was in a position to give better aid to the injured 
party who falls off the train or slips off the train, than the crew is in a position to 
give such assistance? The company in its desire to give first aid and the best treat- 
ment possible to the injured party, to a party falling off the train, considers it a 
duty of an employee on the train to do whatever he can towards giving that kind of 
assistance? 

A. If the man happens to be the nearest to the injured man, as I said, and he 
can render that assistance more rapidly than any other person on the train, the same 
as would a passenger or anyone else, it would be his duty as a man to do it. 

Q. If a passenger and an employee of the company were in a like position 
concerning the matter, wouldn't you consider it more incumbent upon your employee 
to do it than you would the passenger? 

A. I would consider it more incumbent, yes." 

Another witness was Mr. Love, a traveling auditor of the company. Like inter- 
rogatories were put to him. The answers were the same in substance as those given 
by Mr. Palmer, the president of the company. Thus he is asked : **You know, do you 
not, that the company, the Northwestern Pacific Itailroad Company, and every other 
company, wants its employees to act in a humane manner after an accident happens? 

A. Yes, sir. I should naturally expect that ... It would be quite natural 
for anybody to offer their services to the conductor. If I w^as on a train probably 
I would offer my services for the relief of the injured only if humane impulse prompted 
me — prompted by humane impulse only. 

Q. Suppose you were on a train at Asti station. Suppose the train started up 
and a passenger getting on the train is injured, and you are in a position to give them 
aid, irrespective of whether the conductor is also in a position to give that party aid. 
I would ask you if you would not, under the circumstances, leave your seat in the 
train and get off and administer what aid you could to the injured party? 

A. Yes." 

And again : **Q. In fact, you know, do you not, that the company employee is 
expected to render what assistance he can in the matter, and this rule or these rules, 
and all other regulations of the company that you know of are dictated for the purpose 
of giving better aid to the injured party? 

A. That is right." 

Here in fullness has been set forth all the evidence quoted in respondent's brief 
as supporting this finding. Even as detached from its context it shows no conflict 
whatsoever with the direct and positive statements of these witnesses touching the 
duties of such an employee, and read with the context it leaves not even the shadowiest 
ground for argument that the witnesses meant other than to declare what a man, 
actuated by the impulse of humanity — a passenger as well as an outside employee — 
might do under the supposititious conditions presented by the questions. 

The utmost that was elicited was that it would have been the duty of the deceased 
to have assisted if his services had been requisitioned by the conductor in charge of 
the train. It is not contended that the deceased was requested to help. To the 
contrary, the direct and iwsitive testimony of the conductor and train crew is that 
they themselves, and they themselves alone, without asking assistance of any, 
promptly and eflSciently rendered aid to the injured man. And in thus stating that 
there is no conflict in the evidence, the testimony of Iloyle, a passenger upon the 
train, has not been overlooked. Hoyle does not testify, as respondent states, that 
**neither the conductor nor any other member of the crew took part in the relief work." 
and that "Mr. Bowdish took charge of the situation." Mr. Hoyle's testimony is this: 
Upon the occasion of the last stopping of the train which preceded the accident to 
the deceased, Iloyle's wife, who was a passenger with him upon the train, looked out 
of the car window, saw that some one had been injured, and said that she believed 
it was Ilagemeyer. "Of course he is the man whom my wife and 1 both have known 
for twenty years. I said. *I will look and see.' " He took for his post of observation 
a platform of the car and stood there after the vestibule had been oi)ened and others 
had debarked. He "had a fair view of the body lying on the ground and saw it was 
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Uagemeyer. The conductor and the brakeman were on the ground. It was, I should 
judge perhaps, roughly estimating, fifteen or twenty-five minutes before anything 
apparently was done, any more than people simply standing around, watching the 
man lying on the ground. In the meantime there was some one, I don't know who 
he was, a rather chunky built man, seemed to be taking an interest in what was 
going on, and apparently endeavoring to direct the movements of different ones. He 
was in civilian's clothes. He, as I recall it, made the suggestion that they better 
get a cot to put this man Hagemeyer on, and soon a cot was brought, I suppose from 
the baggage car, and the body was lifted onto the cot, and then the train was bnckwl 
up, and of course when the train backed up he passed out of sight." The witness 
did not know Mr. Bowdish. *'The color of his clothes (of the man last injured who 
was Bowdish) as near as I could say was practically the same (as those worn by 
the man who, as he recalled it, made the suggestion that they better get the cot) ; 
in fact it struck me when I went back to the rear of the. train after Bowdish had 
been run over, that it was the same man whom I had seen directing the movements, 
although I could not say that it was." Furthermore, testifies the witness, "I would 
not state positively he was the same person. He was apparently dressed in the same 
clothes and about the same size." This, we repeat, does not rise to the dignity of 
evidence, and that without regard to the fact that he "roughly estimates" the time as 
from fifteen to twenty-five minutes after the train stopped before it started again, 
while all of the train men, whose duty it was to note this time, placed the total lapse 
as between three minutes and five, and without regard to the additional fact that 
they performed their duties of obtaining a stretcher, placing the man upon it, backing 
the train up and putting the man in the baggage car, without suggestion from any 
other person and without invoking the aid of any other person. Finally, it is notable 
in this connection that the findings of the Commission, which are made as favorable 
as possible in support of the award, are silent upon the matter of Hoyle's testimony 
that Bowdish took charge or gave directions, or did any single act in aid of the 
injured man, the sole finding in this regard being put in the form of a fact, inferen- 
tially stated, that Bowdish alighted from the train "to be available in case his service 
should be useful." 

But in addition to this, and accepting this statement as a supported finding of 
fact, and with it the further statement that his action in alighting from the train 
"was a portion of his implied duties as an employee," there remains a consideration 
equally determinative against the validity of this award. The findings proceed to say 
that because he alighted in the performance of an implied duty "therefore that said 
accident happened while the said employee was performing services growing out of, 
incidental to and in the course of his employment." This, of course, is but a con- 
clusion. Up to this point the findings have not declared upon the exact act which 
Bowdish was performing when he met his death — the act of endeavoring to climb on 
board a moving train. That is covered by the next declaration : That the act of 
the deceased "in boarding the train after the same had started, but while still moving 
at a moderate speed, . . . did not constitute more than ordinary negligence. 
. . . And said employee was not intoxicated at the time of said accident, and 
therefore that said accident was not caused by the wilful misconduct or intoxication 
of such employee." Heretofore in our decisions it has been frequently pointed out 
that the language of our law justifying an award only when an employee is performing 
senices "growing out of, and in the course of his employment" is taken from the 
earlier English act upon the same subject, and under familiar principles was adopted 
with the construction which the courts of that country had put upon that language. 
A consideration of the English adjudications will show, first, that upon principle it 
can not be said that the accident here occurred while the deceased was performing 
service either growing out of or incidental to or in the course of his employment. 
Furthermore, a reading of those cases will disclose that not only upon principle, but 
upon adjudications presenting the precise question of an employee boarding a moving 
car under circumstances such as this, it has been uniformly held that injuries thus 
sustained are not within the purview of the law. Some of these cases have heretofore 
been considered in Ocean Accident d Guarantee Co, v. Industrial Accident Commis- 
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sion, 52 Cal. Dec. 288 (3 I. A. C. Dec 406). Others to the same effect are Anderson 
V. Fife Coal, Co., S. C. 8, 4. Scott. L. R, 3, 3 B. W. Comp. Cas. 539; Fletcher v. The 
Duch€$8, A. C. 671, 81 L. J. K., B. N. S. 33 ; 55 Sol. Jo. 598, 4 B. W. Comp. Cas. 317, 
105 L. T. N. S. 121 ; Losh v. Evam. 51 Week. Rep. 243, 18 Times L. R. 142 ; Hendry 
V. Caledonian Ry. Co.^ S. C. 732. The proposition is as stated in 1 Dresser, 
Employer's Liability, sec. 104: '*When a servant of his own accord and without the 
direction of his master steps outside the scope of his employment, whether on the 
master's business or his owa, the master owes him no duty as to the dangers he 
encounters and is not liable for any injury received." And the particular principle 
clearly applicable to the case at bar is that an employee, even when in the perform- 
ance of his duty, may not impose upon his employer any greater risk and responsi- 
bility than that inhering in the character of the duty itself. Thus to illustrate : An 
employee engaged in and about machinery, where a part of his duty is to keep that 
machinery clean and in running order, while in the performance of that duty may 
carelessly become entangled in moving cogs, and recover. A traveling man, using 
a railway train with ordinary precautions and injured by a collision would be granted 
a recovery. But if that same traveling man, seeking to catch a train to go to another 
station, still under his employment, should attempt to board a moving train, this being 
no part of his instructions and no part of his duty, he has added to his vocation i>eril8 
not contemplated in the contract of employment, and for injuries sustained to him 
by reason of this added risk the employer is not liable. Such is the case of Wemy$9 
Coal Co, V. Symon, 49 S. L. R. 921, 6 B. W. C. C, page 298, where a messenger boy, 
given money to buy his ticket to travel to a certain destination, undertook to board a 
slowly moving tramcar and was injured. It is said : "No question of serious or 
wilful misconduct arises in the case. The sole question in the case is whether the 
accident arose out of and in the course of the respondent's employment." It was held 
that no order and that no orderly performance of his duty compelled him to take the 
risk of mounting the moving car, and that in doing so he was "wilfully taking an 
outside risk not incident to the reasonable requirements of duty." Such also is the 
case of Jihb v. Chadwick, 8 B. C. C. 152, where a workman's regular course of 
employment compelled him to travel on trains. He was furnished by his employer 
with a season ticket, enabling him so to do. He was expected to return to Rotherham 
and report at his employer's office at 6 p.m. each day. Arriving at the station at 
Sheffield he attempted to board a train while in motion, this train being the last train 
which would bring him to his place of service on time. He fell and suffered injury, 
and the unanimous holding was that in attempting to enter the train while in motion 
"the workman exposed himself to an additional risk by doing an unauthorised and 
illegal act, which was not in any way incidental to his employment, and that there- 
fore the accident did not arise out of and in the course of his employment." 

For these reasons it follows that the 'award must be annulled and it is adjudged 
accordingly. HEXSHAW, J. 

We concur: 

MELVIN, J. 

LORIGAN, J. 

SLOSS, J. 

LAWLOR, J. 

SHAW, J. 

ANGELLOTTI, C. J. 

February 26, 1917. 
(53 Cal. Dec. 244) 

ON APPLICATION FOB REHEARING. 

The judgment annulling the award is sufficiently supported by what is said in the 
opinion on the question first discussed, viz : whether or not the deceased was acting 
in the course of his employment in alighting from the train or at any time thereafter. 
The conclusion that in alighting from the train and in what occurred thereafter, the 
deceased was not performing a service growing out of, incidental to or in the course 
of his employment disposes of the case, and renders unnecessary the decision on the 
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further question discussed, viz : whether, assuming that the deceased was in alighting 
from the train and in what he did thereafter acting in the scope of his employment, 
he did not step without such scope when he attempted to board the train while it was 
moving, with the result that solely because of such attempt, the consequent accident 
did not arise out of or in the course of his employment. [1] Upon that one question 
we are not entirely satisfied as to the correctness of the views expressed in the 
opinion, and, without expressing any contrary view, we prefer to leave the question 
undecided in this case, by withdrawing, as we do, our assent to the portion of the 
opinion dealing therewith. 

ANGELLOTTI, C. J. 

SHAW, J. 

LAWLOR, J. 

SLOSS, J. 



No. 3009— January 29, 1917. 

KATE ROBSON, Applicant, vs. OWENS VALLEY IMPROVEMENT COMPANY, 
▲ OOBPOBATiON, ET AL., Defendants. 

Decided November 28, 1916, and not reported. 

(53 Cal. Dec. 158) 

L. A. No. 5098. In Bank. January 29, 1917. 

WESTERN INDEMNITY COMPANY (a Corporation) and OWENS VALLEY 
IMPROVEMENT COMPANY (a Corporation), Petitioners, v. INDUSTRIAL 
ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA and KATE 
ROBSON, Respondents. 

Statements of Deceased Employee as to Injury — Proof by Hearsay Testi- 
mony—Constitutionality OF Provisions. — The provisions of section 77 (a) of the 
Workmen's Compensation, Insurance and Safety Act, as amended in 1915, permitting 
hearsay testimony of statements made by a deceased employee relating directly to his 
injurj', are constitutional. 

Application for writ of review prayed for against the Industrial Accident Com- 
mission of the State of California. 

For Petitioners — Duke Stone. 

For Respondents — Christopher M. Bradley. 

BY the court. 

The hearsay testimony complained of relative to the statements of the deceased 
employee relating directly to his injury, was competent under the provisions of 
section 77 (a) of the Workmen's Compensation, Insurance and Safety Act, as 
amended in 1915. 

We are satisfied that such provisions can not be held invalid as opposed to any 
provision of our constitution. 

The application for a writ of review is denied. 
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No. 1768— January 30, 1917. 

EDWIN REED» as administrator of the estate of Albert P. Young, deceased, 
Applicant, vs. SAX DIEGO CONSOLIDATED BREWING COMPANY and 
FIDELITY & CASUALTY COMPANY OF NEW YORK, Defendants, 

Burial Expense — Obugation to Pay to Administrator of Estate Only. — An 
administrator of the estate of a deceased employee without dependents has a 
claim for the payment to himself exclusively of the burial expense for the 
purpose only of reimbursement of a debt charged against him and not as an 
asset of the estate generally. 

Hamilton dt Lindley, attorneys, for Applicant. 

The applicant was the administrator of the estate of Albert P. Young, 
who was killed while working in the employment of defendant Brewing 
Company. There were no dependents ; this proceeding was brought for 
the $100 burial expense only. After the proceeding had been com- 
menced, defendant insurance carrier paid to Ella BuUen, a sister of the 
deceased, the sum of $100 as and for reimbursement to her on account 
of the burial costs expended by her. It was claimed by the applicant 
that the burial expense should be paid to him as such administrator 
without regard to its previous repayment by him to the sister. 

An administrator's claim for burial expense can be valid only as 
reimbursement for a debt chargeable against him, and not as an 
asset of the estate generally. The only theory upon which the admin- 
istrator could here maintain his claim is that the burial expense is a 
debt payable by the estate in accordance with Section 643 of the Civil 
Code and that he is therefore entitled to collect it from whomsoever 
due. But in this case there is no evidence of any claim existing 
against the estate for burial expenses and since the undertaker's bill 
had been paid the administrator could not add it to the general assets 
of the estate. The commission therefore held that the applicant 's claim 
w^as invalid and discharged the defendants from all liability therefor 
to the applicant. 



No. 3531— January 31, 1917. 

JACK FEXNEK, Applicant, vs. R. A. BOGGESS and THE EMPLOYERS' 
LIABILITY ASSURANCE CORPORATION, Defendants. 

CouBSE OF Employment — Riding to Mine on Employer's Truck After Perform- 
ing Special Task. — Where a miner, while waiting for a stage to return to the 
mine after a leave of absence, casually met the superintendent of the mine, who 
asked him to load trucks going to the mine, with the understanding that he could 
ride to the mine gratuitously on one of the trucks, and he was to be paid for 
helping load the trucks but not for the time spent in transportation to the mine, 
and by so helping he missed the stage which he would have taken, and he was 
injured while riding to the mine, held that the conveyance to the mine was a 
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part of the contract of hire and that the injury occurred in the course of and 
arose out of the employment. 

A, A, King, attorney, for Applicant. 
A, Wist rand, attorney, for Defendant. 

The applicant was employed as a miner in defendant's quicksilver 
mine near Wilbur Springs, Colusa County, which was reached by a 
stage ride of several miles from Williams, a station on the railroad. 
It was a part of applicant's duty to do any kind of labor at the mine 
which he was asked to do, at the wages paid for his regular mining 
work. On the morning of November 9, 1916, after a leave of absence 
from the mine, applicant was waiting at Williams for the stage to the 
mine. The superintendent of the mine, upon casually seeing him at the 
station, requested him to help load the defendant's trucks, which were 
preparing to take freight to the mine. Since this task would cause 
the applicant to miss the stage, he was given to understand that he 
could ride on one of the trucks without cost, but that he was not 
expected to do any work on the trucks while riding. There was evi- 
dence to the effect that any of the employees who happened to be going 
to the mine at the same time that the trucks were going, could ride 
on one of the trucks. The applicant's pay had terminated on his 
leave of absence and his wages at the mine were not to commence until 
he returned again to work there; he was to be paid for the work of 
loading the trucks, but not for the time spent in riding to the mine. While 
riding on a truck to the mine, the truck overturned and the applicant 
sustained injuries in the region of the thigh. 

It was contended by the defendants that the applicant's injury 
occurred while he was on his way to work, and that therefore the injury 
did not arise out of and did not happen in the course of employment. 
But the Commission held that the evidence showed that the conveyance 
to the mine on the truck was furnished by the employer as part of the 
wages according to the contract of hire, and that therefore, under the 
well recognized rule, the injury was compensable. 

Rehearing granted: Award affirmed. 
Award annulled by supreme court. 



No. 3475— February 1, 1917. 

ANDREW PALLET, Applicant, vs. DIRECTORS OF THE CENTRAL SCHOOL, 

Defendants. 

Excluded Employments— Casual and Not in Usual Course of Employer's 
Business — Carpenter Repairing Well-house for District School. — The 
moving to and setting up of a well-house on the site of a new well on the grounds 
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' of a country school is both casual and not in the usual course of the business of 
the school district controlling such school. 

Arthur Coats, District Attorney, for Defendant. 

The applicant, a carpenter, was employed by the defendant Central 

School District to move a well-house from the site of an old well to 

that of a new one on the grounds of a school controlled by the district 

and to do carpenter work on the w^ell-house, such work being necessary 

because of the contamination of the water in the old well. While so 

employed the applicant was injured. The Commission held that this 

case is to be distinguished from that of Anderson vis. Los Angeles 

Military Academy (3 I. A. C. Dec. 309), in which it was held that 

repair work on school buildings of an academy conducted as a private 

school for profit was in the usual course of the business of the employer, 

and that under the definitions laid down by the Supreme Court in the 

case of London cC* Lancashire Guaranty & Accident Co, vs. Industrial 

Accident Commission (3 I. A. C. Dec. 475), such emploj^ment was both 

casual and not in the usual course of the defendant's business. (See 

also Maryland Casualty Company vs. Industrial Accident Commission, 

3 I. A. C. Dec. 283.) This proceeding was accordingly dismissed for 

lack of jurisdiction. 



Nog. 658 and 958— February 3, 1917. 

GEORGE ROSE, Applicant, vs. NORTH PACIFIC STEAMSHIP COMPANY, 

Defendant. 

Decided January 27, 1915, and reported in 2 I. A. C. Dec. 71. 

LEWIS FALVIK, Applicant, vs. J. A. NOTT and NORTH PACIFIC STEAM- 
SHIP COMPANY, Defendants. 

Decided June 11, 1915, and reported in 2 I. A. C. Dec. 469. 

(53 Cal. Dec. 170) 

S. F. No. 7398. In Bank. February 3, 1917. 

NORTH PACIFIC STEAMSHIP COMPANY (a Corporation), Petitioner, v. 
INDUSTRIAL ACCIDENT COMMISSION OF CALIFORNIA, Respondent; 
GEORGE ROSE, Applicant. 

Maritime Jubisdiction — Injuries to Seaman Upon High Seas. — The Indus- 
trial Accident Commission has jurisdiction to award compensation for injuries received 
by a seaman in the course of his employment while his vessel is upon the high seas. 

Id. — Injury to Stevedore Loading Vessel in Port. — ^The occupation of steve- 
dore employed in discharging a vessel in port is maritime in its essence, and the 
Commission has jurisdiction to award compensation for an injury sustained while 
employed. 

Application for writ of review, prayed to be directed against the Industrial 
Accident Commission of California, A. J. Pillsbury, Will J. French and Harris 
Weinstock, as commissioners thereof. 

For Petitioner — H. W. Glensor, Courtney L. Moore and Chas. H. Sooy. 
For Respondent — Christopher M. Bradley. 
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The respondent, the Industrial Accident Commission of the State of California, 
assumed jurisdiction and made its award in the case of a seaman in the employ of 
the petitioner, who was injured while his vessel, owned by citizens of this state, was 
upon the high seas. Application for a writ of review was granted by this court. 
This application was based upon the contentions that the United States district 
courts, under their admiralty and maritime jurisdiction, were alone empowered to 
deal with the question, and that the industrial compensation act of California, in so 
far as it was sought to apply it to seamen, was an unconstitutional usurpation of 
that jurisdiction. This statement of the controversy demonstrates that the question 
is one peculiarly of federal cognizance and that the final arbiter in resolving and 
answering it is the Supreme Court of the United States. For this reason, and being 
advised that the identical question was sub judioe in that tribunal, the decision of 
this case was postponed to await and to follow the decision of that court. Its 
decision, however, has been so long delayed, that we have deemed it inexpedient longer 
to postpone our own decision, though it is with reluctance that we take up the 
consideration thus in advance of its final disposition by the one court whose inter- 
pretation will be all-controlling. So to the end that if we do err the flaws in our 
reasoning may readily be detected, we have thought it best to endure the just accusa- 
tion of prolixity in here setting forth our views at some length. 

The constitution of the United States (art. Ill, sec. 2, par. 1) declares that the 
judicial power of the United States shall extend **to all cases of admiralty and 
maritime jurisdiction." The controversy which had arisen in England in the not 
unsuccessful efforts of the common law courts to throttle the courts of admiralty was 
familiar to the framers of that constitution. Equally familiar to the jurist is the 
construction put by the courts of the United States upon this 'language. Thus in the 
leading case of De Lovio v. Boit et ahy 7 Fed. Cas. 417, No. 3776, Judge Story, going 
over the whole question of admiralty jurisdiction, concludes his review by declaring 
that he was ''without the slightest hesitation read^' to pronounce that the delegation 
of cognizance of 'all civil cases of admiralty and maritime jurisdiction' to the courts 
of the United States comprehends all maritime contracts, torts and injuries." As 
admiralty and maritime jurisdiction then has to do with all things touching mariners 
and their ships while seafaring, there can be no hesitation in saying that the injury 
of this seaman upon the high seas presents a case within the cognizance of admiralty. 
(Insurance Company v. Dunham, 11 Wall. 1; Benedict Admiralty, sec. 182 et seq,) 
Whether or not admiralty would or could decree an award for this injury, not founded 
upon tort, presents an entirely different question. 

Moreover, it is so well settled as scarcely to need the citation of authority, that this 
jurisdiction is exclusive in the federal courts. (The Iline v. Trevor, 4 Wall. [U. S.] 
555: The Eagle, 75 U. S. 15; Rev. Stats. U. S., sec. 563, sub. 8.) 

The next fact to be noted is that the jurisdiction of the federal courts in admiralty 
rests upon the constitution, and that such jurisdiction is not dependent upon and can 
not be enlarged or abridged by congress. (Watts v. Camors, 115 U. S. 353; The 
J. E. RumhelU 148 U. S. 1 ; The Blackheath, 195 U. S. 361; The Lottawanna, 21 
Wall. [U. S.] 558; The Chusan, 5 Fed. Cas. No. 2717; 2 Story 455.) Nor yet has 
any state of the United States the power to enlarge or diminish the admiralty juris- 
diction of the federal courts. (The Rumhell, supra; Steamboat Orleans v. Phoebus, 
11 Pet. 175; The Lottawanna, supra; Butler v. Boston d Savannah S. Co,, 130 U. S. 
527; Workman v. The Mayor of A'. Y, etc., 179 U. S. 552; The Chusan, supra; The 
Manhasset, 18 Fed. 918; The Cornell Steamboat Co. v. Fallon, 179 Fed. 293.) It 
becomes necessary here to consider briefly what is meant by the word ''jurisdiction" 
as employed in all these cases, holding that neither congress nor the legislature of any 
state has the power to enlarge or abridge the admiralty jurisdiction of the federal 
courts. It seems manifest from the adjudications that jurisdiction as the word is 
thus employed means that general jurisdiction over all cases of admiralty and mari- 
time cognizance, and that the decisions are to be understood as declaring only that 
neither congress nor the legislatures of the states can strip the courts of admiralty of 
any part of the jurisdiction which was theirs under the substantive law of admiralty 
at the time the constitution was adopted. Equally manifest is it that the decisions 
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do not mean that the national congress may not create new rights and new remedies 
within the scope of this general jurisdiction and equally true is it that the state 
legislatures may in some instances, at least, create rights and remedies having clearly 
to do with maritime affairs, which rights and remedies may be enforced in the staters 
tribunals, without regard either to their acceptance in admiralty or to the fact that 
they seemingly trench upon the admiralty jurisdiction reserved to the federal courts. 

All of this arises under the language of the Judiciary Act of congress of 1789. by 
which act the granting of admiralty jurisdiction to the district court was accompanied 
by a "saving to suitors in all cases the right of a common law remedy where the 
common law is competent to give it." But as the states have thus surrendered all 
of their admiralty jurisdiction, as the exclusive jurisdiction of all of these questions and 
cases is still in the federal courts {The Mine v. Trevor^ supra; Town of Pclham v. 
The B. F, Woolsey, 3 Fed. 457), and as only such remedies as are or may be afforded 
by the common law are made available to suitors, it would appear that a state could 
neither create a new right in admiralty nor enforce any remedy which it may have 
provided for that right, until recognition in admiralty and by admiralty of the exist- 
ence of that right ; or, in other words, until its adoption by admiralty as a part of its 
substantive law. But to the contrary it seems that such reasoning is wholly fallacious. 
Thus, where the state statute gave a right of action for recovery for damages for the 
death of a sailor occasioned by tort while on the high seas, it is held that a recovery 
may be had under this statute both in the state courts and in the federal courts, and 
this notwithstanding the fact that such a case is one of "admiralty and maritime 
jurisdiction,*' and that admiralty, in this respect running current with the common 
law, gave no right of action for such a death. (Steamboat Co. v. Chase, IG Wall. 522 ; 
Sherlock v. Allittg, 93 -U. S. 99; Fisher v. Boutelle Trans. & Towing Co., 162 Fed. 
994; International Nav. Co. v. Lindstrom, 123 Fed. 475; The Harnsburg, 119 U. S. 
213; The Hamilton, 207 U. S. 398; Aurora Shipping Co. v. Boyce, 191 Fed. dm.) 

In International Nav. Co, v. lAndstrom, supra, it is said by the circuit court of 
appeals of the second district: "The territorial sovereignty of a state extends to a 
vessel of the state when it is upon the high seas, the vessel being deemed a part of 
the territory of the state to which it belongs; and it follows that n state statute 
which creates a liability or authorizes a recovery for the consequences of a tortious 
act operates as efficiently upon a vessel of the state when the vessel is beyond its 
boundaries as it does when it is physically within the state." The reasoning of the 
circuit court of appeals was that as a matter of comity the court in admiralty would 
take cognizance of and give effect to a right created by a state. And this extremely 
elastic power of the courts of admiralty so to do is further emphasized in 2'he 
Hamilton, 207 U. S. 398. There a Delaware statute made provision for recovery 
by the heirs or representatives for death resulting on the high seas arising from tort. 
The pronouncement of the Supreme Court of the United States, speaking through 
Mr. Justice Holmes, is that until congress acts on the subject, a state may legislate 
in regard to the duties and liabilities of its citizens and corporations while on the high 
seas. The reasoning is that the saving clause of the judiciary act "saving to suitors 
in all cases the right of a common law remedy where the common law is competent 
to give it. leaves open the common law jurisdiction of the state courts over torts 
committed at sea." "And," so proceeds the opinion, "as the state courts in their 
decisions would follow their own notions about the law and might change them from 
time to time, it would be strange if the state might not make changes by its other 
mouthpiece, the legislature." While touching the inherent power of the admiralty 
courts to enlarge the scope of their activities by adopting and applying new rights 
and new remedies created by state courts, it is said: "Being valid, it (the state law) 
created an obligatio, a personal liability of the owner of the Hamilton to the claimants. 
{Slater v. Mejriean National R. R. Co., 194 U. S. 120.) This, of course, the 
admiralty would not disregard, but would respect the right when brought before it 
in any legitimate waj'. . . . The liability would be recognized in all. Nor would 
there be produced any lamentable lack of uniformity. Courts constantly enforce 
rights arising from and depending upon other laws than those governing the local 
transactions in the jurisdiction in which they sit." 
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If we are successful in following this reasoning, it means that while the state 
If^gislature can not in terms enlarge the jurisdiction of admiralty, they may pass laws 
creating new rights over matters within the jurisdiction of admiralty, and may 
enforce those rights in the state courts, upon the theory that congress has been remiss 
in* its failure to pass similar enactments covering the same subject matter. And 
furthermore, since these state statutes are thus valid, it is within the power, and 
seemingly it is the duty, of admiralty to enlarge its own jurisdiction by acquiescing 
in and taking cognizance of the rights and remedies thus created by the state legisla- 
tures. At the foundation of this reasoning there would appear to lie the premise that 
if a state legislates in advance of congress it is to be concluded that congress, through 
inadvertence or negligence, has failed to pass like legislation, and therefore what 
might otherwise appear to be the reasonable assumption, viz: that congress, after 
consideration, had declined or refused to legislate under the conviction that existing 
laws were adequate, is, of course, denied a consideration. And finally, it is to be 
noted that the earlier utterances of the supreme court, declaring that one of the 
potent reasons why exclusive jurisdiction and control of all these questions was vested 
in admiralty, was to preserve symmetry and uniformity in its jurisprudence, as 
pointed out in the Chusan case, supra^ and with great vigor and clearness by Mr. 
Justice White in Workman v. Mayor of New York etc., supra, where he said : "The 
practical destruction of a imiform maritime law, which must arise from this premise, 
is made manifest when it is considered that if it be true that the principles of the 
general maritime law giving relief for every character of maritime tort where the 
wrongdoer is subject to the jurisdiction of admiralty courts can be overthrown by 
conflicting decisions of state courts, it would follow that there would be no general 
maritime law for the redress of wrongs, as such law would be necessarily one thing 
in one state and one in another; one thing in one port of the United States, and a 
different thing in some other port. As the power to change state laws and state 
decisions rests with the state authorities by which such laws are enacted or decisions 
rendered, it would come to pass that the maritime law affording relief for wrongs 
done, instead of being general and ever abiding, would be purely local — would be 
one thing today and another thing tomorrow. That the confusion to result would 
amount to the abrogation of a uniform maritime law is at once patent," — it is to be 
noted, we repeat, that this asymmetry and lack of uniformity we are now told would 
not be "lamentable." 

With this law and reasoning before us we may make our more or less successful 
endeavor to strike at the heart of the matter before us. Our workmen's compensation 
act is an economic and sociological development in legislation. It creates a right of 
compensation to the workman without regard to the question whether his injury was 
occasioned by tort. This law we have declared to be valid. (Western Indemnity Co. 
V. Pilhbury, 170 Cal. 688.) Congress has been remiss in its failure to enter and 
cover this field of legislation. Assuming for the moment that the remedy of our state 
law comes within the scope and purview of a **remedy afforded by the common law,'* 
there is created and imposed a new obligatio — a personal liability upon the part of the 
owner of the vessel. Admiralty will respect this right when brought before it. But 
whether it does or not, it is entitled to efficacy as well as respect by all state tribunals, 
and admiralty itself is under the compulsion to respect it if the state statute, even 
though it creates a new right and a new remedy therefor, is within the saving clause 
of the Judiciary Act, and to that question we now come. 

Of course at the time of the adoption of our constitution and of the passage of the 
Judiciary Act, the common law knew no right of action for a death, even when it 
was occasioned by tort, and of course it knew of no action for injury or death not 
occasioned by tort and had no remedy for either. Neither did admiralty. Further- 
more, except in the broadest sense, acts of parliament form no part of the common 
law and very frequently are in derogation of it Nevertheless the language of the 
Judiciary* Act is not limited to the remedies at common law then existing, and did 
and does include rights and remedies which might subsequently be created by statute. 
In Knapp, Stout d Co. v. McCaffrey, 177 U. S. 638, this matter is considered at some 
length. There a bill in equity had been brought in a state court to foreclose a common 
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law lien upon a raft. This bill in equity was held not to be an invasion of the 
exclusive admiralty jurisdiction of the district courts, but to be a proceeding to enforce 
a common law remedy within the saving clause, and it is said: **The real question 
is whether the proceeding taken is within the exception 'of saving to suitors in all 
cases the right of a common law remedy, where the common law is competent to give 
it/ It was certainly not a common law action, but a suit in equity. But it will be 
noticed that the reservation is not of an fiction at common law, but of a common law 
remedy; and a remedy does not necessarily imply an action. A remedy is defined by 
Bouvier as *the means employed to enforce a right, or redress an injury." While, as 
stated by him, remedies for nonfulfillment of contracts are generally by action, they 
are by no means universally so. Thus, a landlord, has at common law a remedy by 
distress for his rent — a right also given to him for the purpose of exacting compensa- 
tion for damages resulting from the trespass of cattle. A bailee of property has a 
remedy for work done upon such property, or for expenses incurred in keeping it. by 
detention of possession. An innkeeper has a similar remedy upon the goods of his 
guests to the amount of his charges for their entertainment ; and a carrier has a like 
lien upon the thing carried. There is also a common law remedy for nuisances by 
abatement : a right upon the part of the person assaulted to resist the assailant, even 
to his death; a right of recaption of goods stolen or unlawfully taken, and a public 
right against disturbers of the peace by compelling them to give sureties for their 
good behavior. All these remedies are independent of an action." 

**Some of the cases already cited recognize the distinction between a common law 
action and a common law remedy. Thus in The Moses Taylor, 4 Wall. 411, 431, it is 
said of the saving clause of the Judiciary Act : *It is not a remedy in the common law 
courts which is saved, but a common law remedy.' To the same effect is Moran v. 
i^tMrges, 154 U. S. 256, 276." 

Without further quotation, reference may be made to Col. Mid. Ry. Co. v. Jones, 
29 Fed. 193, which case is quoted with approval by the United States Supreme Court 
in 124 U. S. at page 200. The substance of these decisions seems to be that a 
common law remedy as employed in the Judiciary Act means any remedy, with or 
without action or jury, which is a substitute for a suit at law, whereby a liability is 
imposed after due process of law. In brief, the decisions of the Supreme Court of 
the United States leave no room for doubt but that touching torts committed on the 
high seas a state may create on behalf of the injured person, his heirs or representa- 
tives, new rights and new remedies, and provide for the maintenance of those rights 
and the enforcement of those remedies in her own courts, without the slightest regard 
to admiralty, under the construction which has been put upon the saving clause of 
the Judiciary Act, aided by the further reasoning and conclusion that the exclusive 
jurisdiction of admiralty has reference only (so far as concerns this question) to a 
direct libel in rem against the vessel itself. And where the suitor does not seek this 
particular form of relief, but prosecutes his action in personam, he may have resort 
to the courts of the state, without the slightest regard to the jurisdiction of admiralty. 
(Aurora Shipping Co. v. Boyce, supra; The Osceola^ ISO U. S. 172; Taylor v. Carryl, 
61 U. S. 583; Knapp et al. v. McCaffrey, supra; Rounds et al. v. Cloverport etc. Co., 
237 U. S. 303. ) That due process of law is provided for in our Workmen's Compensa- 
tion Act we have already decided. So, also, have we decided that the imposition of 
liability upon an employer to comi)ensate his emploj-ee for injuries received by the 
latter in the course of employment, without negligence or fault upon the part of the 
employer, does no violence to the employer's rights under the constitution of the 
United States or of this state. {Western Indemnity Co. v. Pillshury, supra.) It is 
unquestioned that congress has not legislated upon this subject matter so far as 
concerns men who go down in ships to the seas. We perceive no force in petitioner's 
contention that in its operation the state act is an unwarranted interference with the 
foreign commerce of the nation, and upon this we are quite in accord with City of 
'Norwalk, 55 Fed. 103; Jensen v. Southern Pacific Co., 109 N. E. 001, and Kennerson 
V. Thames Toichoat Co., 94 Atl. 375. 

In conclusion a word should be said of the decisions of two of the courts of last 
resort of two maritime states which have treated of this question as bearing on their 
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acts for the compensation of workmen. In the Matter of Walker v. Clyde 8. 8, Co,, 

215 N. Y. 529, the court of appeals of that state held, as we hold here, that the remedy 
provided by the Workmen's Compensation Act is a remedy withia the meaning of the 
saving clause of the Federal Judiciary Act, and, being in no sense a proceeding in 
rem, may exist concurrently with the right to proceed in admiralty. In 8taie ex rel, 
Jarvis v. Daggett, 87 Wash. 253, the supreme court of that state expressed a contrary 
view, holding that its compensation act was not meant to apply to maritime injuries 
and torts. It based its conclusion upon two features of the Washington act, which 
are likewise found in the California statute. One of these was the provision abolish- 
ing all other remedies and limiting the right to compensation to proceedings under 
the provisions of the act itself. But concerning this matter we think it sufficient to 
say that the similar language of our own act will not be construed as designed to 
exclude admiralty from a jurisdiction which it possesses, but m'>rely to limit suitors 
in the tribunals of the state to the forum provided for the determination of these 
questions, viz, the Industrial Accident Commission. So understood, the language 
imports no more than a declaration that if a suitor shall seek redress in personam 
for such an injury before a state tribunal, he must go before the Accident Commission 
and the Accident Commission alone. The second branch of reasoning under which 
the supreme court of Washington concluded that its law was not designed, or, if 
designed, could not have any effect upon such maritime cases, was because the law 
provided a recovery different from that provi(fed by the United States statutes. The 
Revised Statutes of the United States (sees. 4283 and 4289) limits the liability of 
the owner of any vessel to damages or injuries which occur without his privity or 
knowledge to **th€ amount or value of the interest of such owner in such vessel, and 
her freight then pending." But the federal statutes create no irreconcilable conflict 
with our own Compensation Act, since giving them full force it would result only 
that ^he Accident Commission would be in duty bound to limit its award so that it 
would not exceed the ascertained value of the interest of the owner, and our Work- 
men's Compensation Act will therefore be read as though the federal statutes wei^ 
embodied in it. 

We have not overlooked petitioner's argument based upon its construction of the 
decision of the United States Supreme Court in The Osceola, 189 U. S. 175, sup- 
ported by the opinion of the district court in the case of Schuede v. Zenith 8, 8. Co., 

216 Fed. 566. But we find ourselves unable to accept the broad view which petitioner 
takes of the meaning of the supreme court opinion in the Osceola case, and we are 
constrained to reach a conclusion different from that of the district court in the 
Schuede case. Our endeavor has been to make fast to the safe anchor-buoys set out 
in its decisions by the Supreme Court of the United States. If we shall have mis- 
taken these and shall have made attachment to mere flotsam, then in truth we will 
have drifted with these litigants into chartless seas; but in this possibility we ar 
consoled by the reflection that there is still at their call the safe pilotage of the 
Supreme Court of the United States to bring them to a secure haven. 

The writ is discharged and the award appealed from is affirmed. 

HENSHAW, J. 
We concur: 

LORIGAN, J. 

SHAW, J. 

SLOSS, J. 

ANGELLOm, C. J. 

MELVIN, J. 

LAWLOR, J. 

Beheabing denied March 6, 1917. 
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S. F. No. 7537. In Bank. February 3, 1917. 

(53 Cal. Dec. 178) 

NORTH PACIFIC STEAMSHIP COMPANY (a Corporation), Petitioner, v. 
INIH'STRIAL ACCIDENT COMMISSION OF CALIFORNIA, Respondent; 
LEWIS FALVIK, Applicant. 

Application for Writ of Review, prayed to be directed against the Industrial 
Accident Commission of California. 

For Petitioner — H. W. Glensor, Courtney L. Moore, and Chas. H. Sooy. 

For Applicant— F. R. Wall. 

For Respondent — Christopher M. Bradley. 

BY THE COURT. 

Review to annul an award of respondents granted to one Lewis Falvik, employed 
as a stevedore in discharging cargo from the steamship Yucatan at San Pedro, Cali- 
fornia. This case differs from North Pacific Steamship Co. v. Industrial Accident 
Commission, S. F. No. 7398, this day decided, in no essential particular. In the latter 
case the injured man was a seaman. In the present case the occupation, that of a 
stevedore, was in its essence maritime. (Atlantic Transport Co. v. Imhrovek, 234 
U. S. 52; The Canada, 7 Fed. 119; Benedict Admiralty, 4th ed. paragraph 207.) 

Upon the authority of North Pacific Steamship Co. v. Industrial Accident Commis- 
sion, S. F. 7398, the writ is discharged and the award affirmed. 

Rehearing denied March 6, 1917. 



S. F. No. 7512. In Bank. February 7, 1917. 

(53 Cal. Dec. 191) 

STEAMSHIP BOWDOIN COMPANY (a Corporation), Petitioner, v. INDUS- 
TRIAL ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA, 
Respondent; HARRY SIEVERS, Applicant. 

(Reported in 2 I. A. C. Dec. 386.) 

Application for writ of review prayed for against A. J. Pillsbury, Will J. French 
and Harris Weinstock, as members of and constituting the Industrial Accident 
Commission of the State of California. 

For Petitioner — Ira A. Campbell ; McCutchen, Olney & Willard. 
For Respondents — Christopher M. Bradley ; F. R. Wall, of Counsel. 

BY THE COURT. 

Certiorari to review an award of the Industrial Accident Commission, allowing 
compensation to one Sievers. Sievers was a seaman on the steamer Bowdoin, which 
was owned by the petitioner for the writ. He received his injuries on said vessel, 
while it was lying in the harbor of Eureka, in this state. 

The contention of the petitioner is that the Industrial Accident Commission has 
no jurisdiction to award compensation for injuries to seamen upon navigable waters. 
The recent decisions of this court in the two cases entitled North Pacific Steamship 
Company v. Industrial Accident Commission (S. F. No. 7398 and S. F. No. 7537) 
preclude the sustaining of this claim. 

The award is affirmed. 

Rehearing denied March 9, 1917. 

Writ of error issued by United States supreme court: Pending. 
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S. F. No. 7507. In Bank. February 7, 1917. 

ALASKA PACIFIC STEAMSHIP COMPANY (a Corporation), Petitioner, v, 
INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF CALI- 
FORNIA, Respondent; THOMAS CARROLL, Applicant. 

S. F. No. 7527. In Bank. February 7, 1917. 

(53 Cal. Dec. 192) 

ALASKA PACIFIC STEAMSHIP COMPANY (a Corporation). Petitioner, v. 
A. J. PILLSBURY, WILL J. FRENCH and HARRIS WEINSTOCK, as 
Members of and constituting the Industrial Accident Comminsion of the State of 
California, Respondents; THOMAS CARROLL, Applicant. 

For Petitioners — Ira A. Campbell ; McCutchen, Olney & Willard. 
For Respondents — Christopher M. Bradley ; F. R. Wall, of Counsel. 

BY THE COUBT. 

In the above entitled proceedings, writs of certiorari were issued to review an 
award of the Industrial Accident Commission, allowing compensation to a stevedore 
injured while working on a vessel lying in navigable waters in this state. The only 
point made against the awards is that which was considered by this court in North 
Pacific Steamship Company v. Industrial Accident Commission (decided Feb. 3, 1917), 
and on the authority of that case, the proceedings of the Commission must be upheld. 

The award is affirmed. 

Eehearing DENIED March 9, 1917. 

Writ of error issued by United States supreme court: Pending. 



No. 3534— February 5, 1917. 

DOMINIC MANZA. Applicant, vs. FRANK AYMARD and THE EMPLOYERS' 
LIABILITY ASSURANCE CORPORATION, Defendants. 

Excluded Employments — Casual and Not in Usual Coubse of Employer's 
Business — Repair of Water Heater in Hotel. — The employment of a repair 
man to repair a water heater in a hotel is both casual and not in the usual course 
of the employer's business.- 

A, ^yi$trand, attorney, for Defendants. 

The applicant, who was employed by defendant Frank Aymard, pro- 
prietor of the Ventura Hotel, was injured on November 19, 1916, while 
repairing a water heater in the hotel. This heater was used in sup- 
plying guests with hot water needed in their rooms. Under the 
definition of the term ** casual and not in the usual course of employer's 
business'' laid down by the Supreme Court of California in the case 
of London and Lancashire Co, vs. Industrial Accident Commission 
(52 Cal. Dec. 529 ; 3 I. A. C. Dec. 475) it was held that the repair of the 
heater was not one of the normal operations which formed part of the 
ordinary business carried on, but that it was an incidental and occa- 
sional operation having as its purpose the preservation of the premises 
or the appliances used in the business. The employment was therefore 
held to be both casual and not in the usual course of the employer's 
business and compensation was denied. 

4-86100 
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No. 3284— February 8, 1917. 

MRS. JOHN L. HAMNBTT. Applicant, vs. PENNSYLVANIA RUBBER 
COMPANY OF CALIFORNIA and ROYAL INDEMNITY COMPANY, 

Defendants. 

Arising Out of Employment — Salesman Entertaining Customers at Employ- 
er's Expense. — Where a traveling salesman was authorized to entertain cus- 
tomers at his employer's expense, held that such entertainment was not a duty or 
service arising out of his employment in the sense that an injury incurred thereby 
is compensable. 

Wm. M. Madden, attorney, for Applicant. 
D. H. Stiihbs, attorney, for Defendants. 

This was an application by the widow of James H. Hamnett for a 
death benefit. The deceased was employed by defendant Pennsylvania 
Rubber Company as traveling salesman. He had the power and 
authority to entertain customers at his employer's expense if he con- 
sidered it necessary to stimulate and further the business. On the 
evening of March 4, 1916, the deceased met one L. J. Welsh, a local 
salesman at Fresno in the same trade as that of the deceased, \\'ith 
whom he had had trade relations, and spent the evening with him in 
various forms of entertainment. Late in the evening, when the two 
were returning home, they took an automobile ride at the suggestion of 
the deceased, in the course of which the deceased was kiUed. 

It was contended on behalf of the applicant that the evening's enter- 
tainment was in the course of and for the purposes of the decedent's 
employment and that therefore the death arose out of the employment. 
But the Commission held that although an employee may be allowed 
to entertain present or prospective customers of his employer at any 
time at his employer's expense, such entertainment is not a duty or 
service within the scope of the employment in the sense that an injury 
occurring by reason of such entertainment can be said to arise out of 
the employment, but is rather an activity comparable to professional 
advertising by means of social, fraternal or other similar activities, or 
studying, done outside of working hours. While such activities are 
indulged in for the purposes of the employment and with the 
employer's interests in mind, they are but remotely connected with 
the employment and can not be said to constitute a service growing 
out of it. It was therefore held that the death did not arise out of 
the employment and the applicant was accordingly denied a death 
benefit. 

Rehearing denied. 
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No. 3400— February 8, 1917. 

ANNIE A, BROWN, Applicant, vs. MRS. BRIDGET NUNAN, MERCANTILE 
TRUST COMPANY and REV. JOSEPH McQUAIDE, Defendants, 

Excluded Employments — Usual Cour.se of Employer's Business — Nurse for 
Adult Incompetent Employed by Guardians. — Where a priest is the guardian 
of the person, and a trust company the MTuardian of the estate, of an adult 
incompetent, and they employ a nurse to attend said incompetent, held that 
within the contemplation of the (Compensation Act service as guardian is a 
"business,** and furnishing and supervising of attendance upon such incompetent 
ward is the essential and continuous and therefore ^^usuaF" feature of such busi- 
ness, and that the employment of a nurse for such attendance is therefore within 
the usual course thereof. 

Id. — Household Domestic Service — Personal Attendant Upon Adult Incompe- 
tent. — Where a nurse was employed as personal attendant upon an incompetent 
person, held that since such nurse lived and was employed in the home of the 
incompetent, the service might be "domestic" but that since services were confined 
to the immediate nursing, feeding and caring of the patient, such services were not 
"household." 

Alden Ames and Lawren<:e H, Smith, attorneys, for Applicant. 

Louis V, Crowley and Harry F, Sullivan, attorneys, for Defendants. 

The defendant Mercantile Trust Company was by order of court 
appointed to act as guardian of the estate of defendant Mrs. Bridget 
Nunan, an ailing incompetent woman of advanced age, and the defend- 
ant Rev. Joseph McQuaide, a clergyman, as guardian of the person 
of said defendant. These two guardians employed the applicant as 
** nurse" or personal attendant upon the defendant incompetent and 
for the several weeks of her employment had been paying her wages. 
On September 18, 1916, the applicant fell and sustained an injury to 
her rib while so attending to the patient. 

It was contended by the defense that the employment was not in 
the usual course of the business of the defendant employers. But the 
Commission held that the business of the Mercantile Trust Company, 
a chartered trustee, included among other things precisely the business 
of looking after the interests of its wards, and that when a clergyman 
undertakes a task such as acting as guardian for an incompetent, such 
task is a complete ** business** within the contemplation of the Com- 
pensation Act; that the furnishing and supervising of attendance 
upon the ward must be considered as the essential feature of such 
business, continuous in its nature, and therefore that the employment 
of such an attendant was in the ** usual'' course of such business. 

It was contended further that the employment of the applicant was 
also ** household domestic service.*' The Commission held, however, 
that while the service, under certain legal definitions, might be con- 
sidered as * domestic," since the employee lived in the house where 
she was giving her services, nevertheless the addition of the term 
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** household*' indicates that such service was to be confined to house- 
work, that is, cooking, cleaning and the like, for a private family. The 
services of the applicant for her charge were not of such sort; her 
work was strictly that of a nurse or a personal attendant and she was 
occupied entirely with the bathing, cleaning, nursing and diverting of 
an invalid; she performed none of the tasks of a houseworker. An 
award was accordingly made in favor of the applicant. 



No. 2870— February 9, 1917. 

THOMAS MEEHAN, Applicant, vs. CITY OF LOS ANGELES, Defendant 

AvEBAGE Annual Eabninos — Emplotment of Election Clebk Only Few Days 
A Yeab— Ck>MPABABLE EMPLOYMENT. — In this case it was found that the evidence 
was sufficient to prove that there was employment similar to that of election 
clerk which lasted substantially the whole of the year, and the average annual 
earnings of an election clerk whose employment did not last substantially the 
whole of the year were accordingly computed on the basis of the average daily 
earnings of an employee in such similar employment, under the provisions of 
section 17(a) (2). 

W, D, Spalding, deputy city attorney, for Defendant. 

The applicant's regular business was that of merchant. He was 
appointed as election clerk in the mimicipal election held at Los 
Angeles on June 1, 1916. At the close of the day and in pursuance 
of his duty to take the election returns to the City Hall by the quickest 
available route, he started to go to the City Hall in his own automobile 
and sustained an injury to his spine in a street collision. The chief 
issue in the case was that of the average annual earnings. 

Employment as election clerk did not last during substantially the 
whole of the year immediately preceding the injury, but evidence was 
adduced which the Commission held sufficient to prove that there was 
similar employment at Los Angeles in which the wages of an employee 
working substantially the whole of the year immediately preceding the 
injury were $75 per month. The applicant's average annual earnings 
were accordingly computed on this basis under the provisions of Section 
17 (a) (2). (See Bonifield vs. San Francisco, 3 I. A. C. Dec. 181.) 

Rehearing denied. 

Award annulled by second district court of appeal. 
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No. 1276— February 9, 1917. 

RAYMOND HABRIS, Applicant, vs. CLABEMONT COUNTRY CLUB, A 
CORPORATION, AND .^TTNA LIFE INSURANCE COMPANY, a corporation, 
Defendanfs. 

Decided December 31, 1915, and reported in 2 I. A. C. Dec. 972. 

(53 Cal. Dec. 205) 

S. F. No. 7759. In Bank. Februao' 9, 1917. 

CLAREMONT COUNTRY CLUB (a Corporation) et al. Petitioners, v. INDUS- 
TRIAL ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA, 

Respondent. 

Identity of Employer — Injury to Caddy of Golf Club — Under Control of 
Club Member at Time of Injury — Employee of Club. — Under the Workmen's 
Compensation Act a country club, whicb owns and maintains a golf links for the 
pleasure of its members, is liable for injuries received by a boy while engaged in 
caddying for a member of the club, in falling backward into a creek on the golf course 
from the giving away of the handrail of a bridge which spanned the creek, where it 
is shown that he was employed by and subject to discharge by the club, notwithstand- 
ing that his activities at the time of the injury were wholly within the control of 
the member using him and that he was paid by such member for his services. 

Id. — Employment on Specific Days — Status Not Changed By. — The fact that 
the caddy reported for duty and was employed only on specific days does not militate 
at all against the proposition that he was an employee. 

Permanent Disability Indemnity — Injury to Minor — Earning Capacity 
after Majority. — In awarding compensation under the Act for injuries received 
by a boy fourteen years of age while caddying for a golf club, it is proper to take into 
consideration the increased wage which the minor might be fairly expected to earn. 

Application for writ of review prayed for against the Industrial Accident Com- 
mission of California. 

For Petitioners — Redman & Alexander. 
For Respondent — Christopher M. Bradley. 

Review to annul an award of the Industrial Accident Commission. On March 7, 
1915, Raymond Harris, a boy fourteen years of age, while caddying for a member 
of the Claremont Country Club, leaned against the handrail of a bridge spanning 
a small creek on the golf course of the club. The rail gave way and the boy fell 
backward into the creek, suffering a permanent injury to one of his elbows. He filed 
his claim .for compensation with the Industrial Accident Commission. The Claremont 
Country Club and its insurer, the iEtna Life Insurance Company, answered, denying 
only the fact of employment The Commission, after hearing, awarded the applicant 
$1,170.00 in addition to his outlay for medical attendance. 

The principal contention of petitioners is that the boy was not an employee of the 
country club within the meaning of the provisions of the code and the terms of the 
Workmen*s Compensation Act. The undisputed facts are that the club owns and 
maintains a golf links for the pleasure of such of its members as desire to indulge 
in the game. The general control over this sport is vested in appropriate committees 
selected from the club members. Many golfers have desired and do desire the services 
of attendants to carry their golf bags, to aid in the search for the ball, and to perform 
other like familiar services. For these members the club provides caddies, and over 
them is a paid employee known as the caddymaster. The club also maintains a Caddy 
house, which is the station of the caddies until their services are requisitioned. The 
caddies are graded into three classes, based upon their records and abilities in the 
service, the best belonging to class A, the next best to class B, and the beginners and 
least efficient to class C. ' A class caddies are paid sixty cents, B class caddies fifty 
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cents and C class caddies forty cents a g:ame. A player requisitioning a caddy may 
not designate the boy whose services he desires. His request is made to the caddy- 
master who, under a s}*stem, summons the caddy whose turn it is to serve. The 
caddy is supplied with a card, whereon at the conclusion of the game the member 
makes his report to the caddymaster, with remarks touching the service and qualifica- 
tions of the boy, and from time to time the caddymaster regrades his caddies in 
accordance with these reports. At the close of the game the player hands to the 
caddymaster, with his report, the amount earned by his caddy, and this amount is 
immediately delivered by the caddymaster to the boy. Thus each player pays the 
caddy, and the indirect method of payment through the caddymaster is apparently 
designed for the twofold purpose of convenience in making change and as a check on 
**tips" or donations by the members to the caddy in excess of the actual amount 
earned. The boys are taken on by the club through the caddymaster or Greens 
Committee and the caddymaster or Greens Committee is empowered to discharge a 
caddy, or. in other words, to forbid him to frequent the golf links and seek and secure 
employment. Upon the other band, while actually caddying the control of the activi- 
ties of the boy are wholly with the member using him, and the club, as a club, has 
of course no means of knowing what particular orders or directions a member may 
give to his caddy, nor what unusual or dangerous duties he may call upon him to 
perform. For these reasons petitioners argue that the caddies are not employees of 
the club and that "all that the club does is to afford boys who wish to serve as 
caddies an opportunity for employment by the members of the club who play golf.** 
For this position petitioners believe they find full support in section 2009 of the Civil 
Code, in Boawell v. Laird^ 8 Cal. 409 ; in Fap v. German General Ben. Soc, 163 Cal. 
118, and Brown v. Smith, 22 Am. St. Rep. 456. Touching section 2009 of the Civil 
Code, petitioners insist that the status of the caddy is that of a servant, as he is 
employed to render personal service, and that if it be conceded that he would be a 
servant of the club, while rendering personal service at the direction of the club, the 
relationship ceases entirely when he is actually engaged in caddying for a member, 
since by virtue of that engagement he no longer is "entirely under the control and 
direction" of the Claremont Country Club, but is entirely under the control and 
direction of the member, who thus becomes *'his master." But such refinement of 
reasoning makes no stronger appeal to us than it has to other courts. Section 196o 
of the same code has a bearing upon the matter, and that defines a contract of 
employment (under which of course the relationship of employer and employee 
necessarily arises) to be "a contract by which one who is called the employer engages 
another who is called the employee, to do something for the benefit of the employer or 
of a third person." The reasoning, we say, makes no strong appeal to us, because 
the language of section 2009 was never intended to mean, for example, that a house- 
maid, directed to give personal attention and service to a guest within the house, 
ceased for that reason to be an employee or servant of the householder. No more do 
waiters in restaurants and cafes who, while attending to the requirements of the 
patrons and in contract bound to comply with all the reasonable requests of those 
patrons, cease tp be employees of the owners of the particular establishment Nor 
indeed is the method of compensation determinative. Taking the single case of 
waiters, it is a well known fact that in some establishments they receive no wage 
from their employers, and are dependent entirely upon the "tips" which they receive 
from the persons they serve, and it is equally a well known fact that in some instances 
this system is carried to such an extent that the waiters themselves pay the employers 
to obtain the employment. So here it is not of consequence that the member should 
pay to the caddy directly the amount he has earned, or pay it indirectly through the 
medium of the caddymaster. The employment and discharge of the caddy during all 
of the time when he is not actually in the service of a member is wholly under the 
control of the country club, and this is the determinative fact in the matter. In 
certain of its feature^ the case, then, is not dissimilar to Gaines v. Bard, 57 Ark. 615, 
where it is held that a bathroom attendant, selected and subject to be discharged by 
the owner, and performing service for him in keeping the bathrooms and the adjacent 
halls clean, is his servant, notwithstanding the fact that he paid such attendant no 
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compensation, and the only compensation which he received was the donations from 
the patrons under whose control he was while performing service for them. The 
foregoing^ we think, will certainly show the inappositeness of such authorities as 
Broicn v. Smithy 86 Ga. 274, where the holding is merely that where a master has 
hired his servant to another, giving the other the complete and absolute control and 
direction of the servant, with the exclusive right to discharge him, the original master 
is not liable for his negligence. Wherefore upon this point our own cases, above 
cited, dealing with the general features of the relationship of employer and employee 
and master and servant do not call for review, for these caddies are employed by the 
club, are controlled by the club, and the service which they rendter simply happens 
from its nature to be directed to contribute to the convenience and pleasure of the 
individual members of the club. 

The fact that the injured boy reported for duty aud was employed only on specific 
days does not militate at all against the preposition that he was an employee. 
{Detchurst v. J/o/Acr, 2 K. B. 754.) 

The final complaint of petitioners is that the amount of the award is not justified 
by the evidence. Elements of unceitaintj' in this evidence are jointed out by the 
petitioners, as that it was ba^ed upon the earning capacity of a first-class caddy, and 
there was no assurance that the injured bey would become a "Class A*' caddy; also 
that there was no assurance that when he attained his majority he would pursue the 
vocation of a caddy ; and as little assurance that if he did pursue the vocation that 
he would follow it every day Instead of only on Saturdays and Sundays as he was 
then doing. These statements are unquestionably true, but nevertheless the law itself 
takes knowledge of them and defines the duties of the Industrial Accident Commission 
under the indicated circumstances. The evidence did show that the basis of the 
award was within the earning capacity of good caddies. The act itself (sec. 17, 
Chap. 170, Stats. 1913), provides as follows: "If the injured employee is a minor, 
and his incapacity, whether total or partial, is permanent, his average weekly earnings 
shall be deemed, within the limits fixed, to be the weekly sum that, under ordinary 
circumstances, he would probably be able to earn after obtaining the age of twenty- 
one years, in the occupation in which he was employed at the time of the injury, if he 
had not been injured." And it is held, supporting such a law, that it is proper to • 
take into consideration the increased wage which a minor may be fairly expected to 
earn. {Kilberg v. Vitch, 156 N. Y. Supp. 971.) 

The award is therefore aflSrmed. HENSHAW, J. 

We concur : 

LORIGAN, J. 

MELVIN. J. 

SHAW, J. 

SLOSS, J. 

ANGELLOTTI, C. J. 

LAWLOR, J. 



No. 2488— February 10, 1917. 

BERT BOLLINGER, Applicant, vs. WILLIAM DIESTELIIORST, Defendant. 

Decided July 28, 1916, and reported in 3 I. A. C. Dec. 368. 

(24 Cal. App. Dec. 308) 

Civil No. 1604. Third Appellate District. February 10, 1917. 

WILLIAM DIESTELIIORST, Petitioner, v. THE INDUSTRIAL ACCIDENT 
COMMISSION OF THE STATE OF CALIFORNIA et al.. Respondents; 
BERT BOLLINGER, Applicant 

Wilful Misconduct — Injury to Minor — Oiling of Machinery of Gold 
Dredger While in Motion — Forgetfulness of Instructions. — A boy fifteen years 
of age employed to act as a general helper around a gold dredger is not guilty of 
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"wilful misconduct" within the meaning^ of the Workmen's Compensation Act in 
attempting to oil the dredging: machinery, without waiting until the same had fully 
stopped, notwithstanding that he had been expressly warned not to oil the machinery 
while the same was in motion, where such violation of instructions was not done 
intentionally and deliberately, but in a moment of thoughtlessness and for the purpose 
of saving time. 

Application for Writ of Review. 

For Petitioner—Dean & Carter, Thos. B. Dozier, Eric G. Scudder. 
For Respondents — Christopher M. Bradley, W. H. Pillsbury. 

Petitioner seeks the annulment of an award made by said Commission to said 
applicant for an injury received by the latter while employed by the petitioner to act 
as a general helper around a gold dredger. It is claimed that the accident was due 
to the "wilful misconduct of said Bert Bollinger and therefore the Commission was 
without jurisdiction to make the award." It is admitted that if no other rational 
conclusion as to the attributable cause of the accident can be drawn from the evidence, 
then, in the exercise of its statutory authority, the court should vacate and annul 
said award. It is, however, the claim of respondents that there is sufficient justifica- 
tion for the finding that the injury was not due to the wilful misconduct of the 
applicant and that the Commission therefore can not be properly chargeable with an 
adjudication in excess of its legal authority. 

Indeed, the attack and the defense relate not only to the evidence but to the suffi- 
ciency of the finding itself to support the conclusion of the Commission. It is the 
contention of petitioner that the facts found are compatible only with the position 
that the applicant was guilty of wilful misconduct and that petitioner is therefore 
not liable under the Workmen's Compensation Act. 

We are asked to set aside the award by reason of the following finding: *'That 
previous to said injury said employee had been instructed by his employer on two 
occasions not to oil the said machinery while the same was in motion, and had been 
warned of the danger of so doing; that at the time of the injury the motive power 
of the machinery had been shut off and after so shutting off the power, the machinery 
continues to move for fifteen minutes by its own momentum, and while well knowing 
the said instructions and the danger of their violation, but for the purpose of saving 
the time necessary to wait for the machinery to stop, said employee, without waiting 
until the machinery had stopped, thoughtlessly and without at the time being mindful 
of said instructions, attempted to oil the same, and in so doing, sustained the injury 
as above set forth ; that by reason of the extreme youth of said employee and his 
consequent lack of mature judgment and discretion, and for the further reason that 
the said act of the employee was with the sole motive and for the sole purpose of 
saving time, and to that extent in the interest of the employer, the act of the employee 
in violating his instructions as aforesaid was negligent but was not an act of wilful 
misconduct, and the said injury was not caused by the wilful misconduct of the 
employee." 

It is the contention of petitioner that a violation of such reasonable directions 
constitutes in itself wilful misconduct and that it is not condoned or mitigated by the 
excuse or apology contained in said finding. He claims "that the cases from all 
jurisdictions uniformly hold that the hreach of an express rule or order, particularly 
if made expressly for the safety of an employee, constitutes serious or u^ilful mis- 
conduct within the meaning of workmen's compensation acts.** He cites a large 
number of cases beginning with Scotland. Of these, it is asserted that two are 
practically on all fours with the case at bar. Both involved minors and the injuries 
were occasioned by disobedience of rules. The first is Powell v. Lanarkshire Steel 
Co., Ltd., 6 Sc. Sess. Cas., 5th Series, 1039 (1904). Therein the father of Patrick 
Joseph Powell, a minor, claimed compensation for the death of said minor under the 
compensation act of 1897. At the time of his death he was fifteen years of age (the 
same as applicant herein). He was employed in a rolling mill and was allowed 
certain intervals for resting. During such an interval the deceased and some other 
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boys of about the same age, who were also employed in the mill, started to play on 
some wagons on an inclined track. One of the wagons started down the incline and 
the deceased, in an attempt to stop it, was thrown beneath the wheels and met his 
death. The boys, including the deceased, had been instructed not to play about the 
wagons. Lord Trayner, in his decision, said : **The defenders had given this boy and 
others like him positive instructions that they were not to go across the line of rails 
or near the wagons. They had been repeatedly warned against doing so for fear of 
accident and they knew that in doing so they were doing wrong. I can not figure 
anything more serious or wilful than positive and intentional disobedience to a strict 
and positive order. That is the character of the case, and I must hold accordingly." 
The other is Fanny Callahan v. Masiwell, 2 Sc. Sess. Gas., 5th Series, 420. Therein, 
Fanny Callahan, a young girl, was employed on a steam thresher to unbind and 
hand sheaves to the mill man which he put through an opening into the mill. She 
had been instructed to remain at her place and had been warned of the danger of 
moving about. The mill man had occasion to go beneath the thresher to remove an 
obstruction, whereupon Fanny attempted to step across the opening for the purpose 
of speaking to another girl on the other side of the opening. In crossing the opening, 
her foot slipped and was caught by the revolving drum and her right leg was taken 
oflf below the knee. One question presented to the appellate court was whether her 
conduct in leaving her place and attempting to step across the opening in the machine 
amounted to serious and wilful misconduct on her part in the sense of the workmen's 
compensation act. It was held that she was so chargeable, it being stated in the 
opinion : ''I do not think that there can be a more distinct case of wilful misconduct 
than one in which a person is injured in consequence of having disobeyed a specific 
order such as that given here and which was given in order to insure her safety." 

Many cases, also, from other British jurisdictions are cited, of which we may 
refer to Best v. London d Southtcestem Railroad Company (1907), A, C. 209, 8 Ann. 
Cas. 1, which went to the House of Lords. In that case, an engine driver, because 
his train was late, left the foot plate of his engine while in motion and mounted the 
coal on the tender, in violation of a rule of the company that *'enginemen and firemen 
must not leave the foot plate of their engine while the latter is in motion.'* He was 
killed by being struck by a bridge. It was claimed at the trial of the claim for 
compensation that the driver's object was to try and find better coal in order to make 
up the lost time. In the decision, the Lord Chancellor (Loreburn) said: 'This 
unfortunate man broke this rule which certainly is a very serious rule. There was 
evidence that he knew of its existence and that he knowingly and wilfully acted in 
defiance of it. It was a rule to save life and to prevent danger both to the public 
and to the servants of the company.'* In the same decision Lord Atkinson said : **I 
do not attempt to define what *wilful misconduct' is, nor to express any opinion which 
I might be unable to retract on further consideration, but it would appear to me, I 
confess, that if a man breaks a rule knowing at the time that he is breaking it, and 
is not compelled to break it by some superior power which he can not resist, he is 
guilty of a wilful breach of it.** 

Coming nearer home, it is the opinion of petitioner that we have in this state two 
decisions that virtually govern this, that is, Pacific Coast Casualty Company v. 
Pilhhury et ah, 23 Cal. App. Dec. 605, 3 I. A. C. Dec. 461, and Great Western 
Power Co, v. Pillshury, 170 Cal. 180, 1 I. A. C. Dec. 669. 

In the first of these, an errand boy in the employ of a millinery company in San 
Francisco had been expressly warned not to ride in or attempt to operate the freight 
elevators in the building occupied by his employer. Notices to the same effect were 
also conspicuously posted near the entrances of the freight elevators. Said errand 
boy, upon returning from an errand, attempted to ascend by way of one of the freight 
elevators to the floor where his employer had his place of business, and, in so doing, 
to operate the elevator himself. The boy was killed and compensation was sought for 
his death. The Industrial Accident Commission made findings *'that the deceased 
and other employees of the defendant frequently operated said Fifth street elevator 
by themselves without reproof or discipline by said defendant'* and *'that the signs 
placed by the owners of said building upon the doors of the elevators were habitually 
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disregarded without protest," and furthermore, "that the protecrtion of its employees 
from serious bodily injury or death in connection with the operation of such elevators 
was not made plain to them nor to Cassell (the deceased) in a manner suited to the 
intelligence of a person of his age," and therefore compensation was allowed. It 
was decided by the district court of appeal for the first district that there was no 
evidence to support these findings and the award was accordingly annulled. In 
denying the petition for rehearing the court said : **We are of the opinion that the 
undisputed evidence in the case showed that the deceased had been expressly warned 
not to ride in, or attempt to operate, the freight elevators in the building in which 
be met his death, under penalty of discharge and that notices were posted at, or near, 
the entrance of such elevators of similar import, and that the disregard of such 
warning by the employee must, in the absence of evidence mitigating such disobedience, 
be held to constitute such wilful misconduct as would prevent a recovery before the 
Commission, where, as in the instant case, there is no evidence tending to show that 
the disregard of its warnings, orders and notices was condoned by the employer." 

In the (Jreat Western Power casCj supra^ the award by the Commission was 
annulled by the supreme court by reason of the wilful misconduct of deceased, 
Mayfield, who had been employed as a lineman by said company. The company had 
issued orders that employees should not work on poles carrying live wires without 
using rubber gloves provided by the company. It was not shown that Mayfield did 
not know or understand this rule. On the day of the accident, Mayfield ascended a 
pole to cut a wire without taking his gloves and he received a shock which caused 
his death. In discussing the meaning of the term '*wilful misconduct" the supreme 
court declared : "But it can not be doubted that a workman who violates a reasonable 
rule made for his own protection from serious bodily injury or death, is guilty of 
misconduct, and that where the workman deliberately violates the rule, with knowledge 
of its existence and of the dangers accompanying its violation, he is guilty of wilful 
misconduct." It was held that the evidence showed a deliberate violation of the 
rule and hence the annulment. 

It must be conceded that petitioner makes a strong and persuasive argument 
buttressed as it is by an imposing array of authorities. On the other hand, the 
contention of respondents is entitled to serious consideration. It is claimed that the 
defense of wilful misconduct is an affirmative defense in the nature of a penal pro- 
vision forfeiting compensation for wilful wrong-doing; that the burden of proof is 
upon the employer to establish this defense and that it was not established in the 
present case by reason of the failure of the employer to prove the necessary element 
of wilfulness. In amplifying their position, respondents indulge in an interesting 
historical review of the common law and of the statutes culminating in the work- 
men's compensation acts as they relate to the redress for injuries afforded to the 
employee. The dissimilarity between the common-law remedy and that under the 
modem legislation is pointed out and it is declared that under the system of work- 
men's compensation acts now adopted in California and in approximately thirty-five 
states of the union, the industry is made to carry the cost of injuries sustained by 
its employees in the course of its operation, without regard to the fault of either the 
employer or employee. Or, as stated by the supreme court of Montana in Lewis d 
Clark County v. Industrial Aec. Board of Montana (155 Pac. 168) : "Liability and 
compensation statutes can not be grouped together since they are the antipodes of 
labor legislation, having their foundation in essentially different social and economic 
ideas, the liability statutes being intended to limit the defenses of the master, and 
the compensation statutes to provide compensation for the workman regardless of 
negligence of master, fellow servant or himself." Attention is then called to a 
peculiar provision of the California act and of some of the other states, penalizing, 
so it is claimed, the employer or employee, as the case may be, for wanton and inten- 
tionally evil conduct, as provided in section 12 (b) and section 12 (a) (3) of our 
statute (Stats. 1913, p. 283) and it is claimed that this provision as to the employee 
was not intended as a substitute for contributory negligence and it should not be so 
construed but should be regarded in the spirit of section 21 of article 20 of the 
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constitution authorizing the legislature by appropriate enactment to "create and 
enforce liability on the part of all employers to compensate their empIo}'ees for any 
injury sustained by the said employees irrespective of the fault of either party." 
To give eflfect to this provision and the obvious puriwse of the said compensation act, 
it is claimed that the misconduct which would defeat the right of the employee to 
compensation must be more than even gross contributory negligence, in fact, must 
be the violation of reasonable rules or the doing of an extremely hazardous act which 
under the common law would amount to a breach of the duty owed to the employer 
and, in addition, must be accompanied by a wilfulness of intent or wrong motive 
amounting to a mens rea. It is insisted that this is demanded by the language and 
spirit of the compensation act and is supported by the decisions of this state and of 
other jurisdictions. 

Among the decisions cited from foreign jurisdictions is Jensen v. Bowcn Bros. <(• 
Co., Ct. of Abr. of New Zealand, Canterbury Ind. Dist (1909), Vol. 8, Decisions 
under the Workmen's Compensation for Accident Act, 49, 50, wherein it is said : 
**The question of serious and wilful misconduct is one of fact to be determined on the 
circumstances of each case. In dealing with the question the court is not bound to 
treat every violation by a worker of a rule in force in the factory or works as 
amounting necessarily to serious and wilful misconduct. Whether it is so or not 
depends on the nature of the rule and the circumstances in which the violation has 
taken place." 

The supreme court of Massachustees, in the Matter of A'icA:er«on, 105 X. E. 004, 
declared that ''serious and wilful misconduct," for the consequences of which the 
employee is not entitled to compensation, under the workmen's compensation act of 
that state, "means more than even gross negligence and resembles closely the wanton 
or reckless misconduct which renders one liable to a trespasser or to a bare licensee," 
and it was held that **where an employee, engaged in cleaning and painting, began 
work around a moving shaft shortly before noon, although he had been ordered to do 
that work during the noon hour, while the machinery' was stopped, his disobedience 
was a thoughtless act on the spur of the moment, rather than deliberate disobedience, 
and does not deprive his dependent of compensation under said act." In that case, 
it seems that the deceased, less than half an hour before he was killed, was told by 
the superintendent to do the work at the noon hour and yet the court said : **The 
fact that the injury was occasioned by the employee's disobedience to an order is not 
decisive against him. To have that effect, the disobedience must have been wilful, or, 
as was said by Lord Lorebum in Johnson v. Marshall Sons d Co.f Ltd. (1906), A. C. 
409. 411, 'deliberate, not merely a thoughtless act on the spur of the moment.' '* 

It is asserted that the same rule is recognized by our supreme court in the quotation 
hereinbefore made from 170 Cal. 180, where wilful misconduct is described as the 
deliberate violation of a reasonable rule made for the workman's benefit where he 
has knowledge of its existence and of the dangers accompanying its violation. 

As to the two cases from this state cited by petitioner, respondents find substantial 
disparity with this. It is pointed out that in the Pacific Coast Casualty Company 
case the young employee was killed in the accident and it was impossible to discover 
his exact mental state in violating the rule, that is, whether it was wilful disobedi- 
ence or the result of an inadvertence, and in the absence of testimony on that point 
the court naturally, from the bare fact of disobedience, drew the inference that it 
was deliberate and wilful. This, probably, was what the court had in mind in its 
opinion denying the petition for rehearing when it referred to the "absence of mitigat- 
ing circumstances." Herein there is express testimony negativing the wilfulness 
which overcomes any inference drawn from the bare fact of disobedience. 

In the Mayfield case, supra (170 Cal. 180), there was not only an absence of 
testimony tending affirmatively to establish inadvertence but there was, in addition, 
testimony that the deceased had been warned within a few hours before his death of 
the danger of not wearing gloves, which was sufficient to establish wilfulness. Mayfield 
was, moreover, a man of mature years. 
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As to the cases from foreign jurisdictions cited by petitioner no specific attention 
is paid to them by respondents. However, the most important ones appear for the 
first time in the reply brief of petitioner, it being stated therein that **Since receiving 
respondents* reply brief we have been to some trouble to look up the cases under 
workmen's compensation acts interpreting or defining Vilful misconduct' and have 
found that most of said cases originated in the courts of Great Britain." It would 
have been more satisfactory if petitioner had taken the trouble to do that before filing 
his opening brief. We can not undertake to examine these cases in detail. Most of 
them, we may say, involved adults and accidents under circumstances leading neces- 
sarily to the conclusion that there was wilful violation of reasonable rules for the 
safety of the workmen. 

Again, while some of the cases called for a consideration of **s€riov8 and wilful 
misconduct," it is apparent that the word serious added nothing to the gravity of the 
conduct. Any wilful misconduct that leads to death or great bodily injury must 
necessarily be serious. 

In reference to the Powell case, from Scotland, it is apparent that the decision is 
based upon two grounds, first, that the accident did not arise "out of the employment" 
of the deceased, and, second, that he was guilty of deliberate and intentional wrong- 
doing when he went to a place where he had no right to be and placed himself in 
a dangerous position against which he had been warned. 

The Fanny Callahan case was decided upon the same grounds. 

In all these cases holding that the victim of the accident was chargeable with wilful 
misconduct, it seems to have been assumed that the violation of the rule was inten- 
tional and deliberate, and, as far as we are advised, there was no attempt to excuse 
it on the ground of inadvertence or thoughtlessness. The violation of a rule known 
to the party would, of course, raise the presumption that it was done deliberately and 
intentionally, but is it not a disputable presumption? May not a person, although 
guilty of an infraction of an order given for his protection, show that at the time he 
was unmindful of the order and that his act was the result of inattention and 
thoughtlessness and without any real purpose to be contumacious? Petitioner con- 
tends that to permit this course would open the door to fraud and perjury. In some 
cases, no doubt, such would be the effect, but these evils will never be entirely avoided 
in the attempt to administer justice through human instrumentalities. But the objec- 
tion goes rather to the weight and effect of the evidence than to its admissibility. 
When the person violates a known rule it should be held ordinarily that he does it 
deliberately but we do not think that the door should be closed entirely against the 
inquiry whether it may not have been the result of thoughtlessness and inadvertence, 
at least in the case of a mere child. Where a minor is involved why should not the 
same consideration be shown as in the ordinary action for damages wherein contribu- 
tory negligence is urged as a defense? Why should not the distinction be recognized 
that is so learnedly pointed out in the case of Maud Guyer v. Sterling Laundry 
Company, 171 Cal. 761? Therein, as to minors, it is said: *'Mentally, a tremendous 
growth must take place, before knowledge has ripened into wisdom and wisdom 
coupled with experience has developed a sound and sane judgment. . . . Youth is 
ever the time of heedlessness, of impulsiveness, and of forgetfulness. Lacking power 
of continuous application and concentration, it will, upon the other hand, center its 
thoughts for a brief time and to its peril upon one matter to the exclusion of all else." 

With this well-known characteristic of youth in view why should it be thought a 
strange thing that a boy of fifteen should forget an order given him and, in a moment 
of forgetfulness, do that which was forbidden? And acting thus, how could his con- 
duct be justly denominated wilful misconduct? In that event it would be, properly 
speaking, wilful misconduct to no greater degree than if he did the act in the absence 
of any order. In either case it might be, and, in this case, it would be contributory 
negligence but nothing more. 

It is probably true, as contended, that the portion of the finding as to oiling the 
machinery while in motion in order to save time does not indicate a suflScient pallia- 
tion or excuse for his conduct, yet it is at least opposed to the idea that he had an 
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intentionalb* disobedient frame of mind and is in aid of the conclusion that there was 
an absence of wilfulness. 

Looking at the evidence, we find sufficient support for the inference that he was 
not intentionally and deliberately disobedient. The boy himself, when asked : **Were 
you aware at the time that you were violating your employer*s instructions? Did you 
know and think at the time that you were disobeying orders?" replied : '*No, sir, I 
didn't think." He further said that at the time he did not remember that Diestelhorst 
had told him not to oil the machinery while in motion. Indeed, one can not read the 
record without obtaining a strong impression of the candor and honesty of the witness. 
He was anxious to save time and he wanted to get out as much dirt as possible. He 
was in the habit of oiling right after lunch before the machinery was put in motion 
but on this occasion he started it in obedience to the direction of petitioner, or, as the 
boy explained it: '*We were then eating dinner, and right after dinner Diestelhorst 
wanted to go and fix a bridge across the creek, and there was a 'jack' out where we 
were dredging and he said to move that, and I started up and he passed the chain 
around it and moved it, and I shut off the power and went to oiling." 

We think from these considerations that the Commission might conclude with legal 
propriety that the boy was not chargeable with such wilful misconduct as to deprive 
him of the benefits of the compensation act and the writ is therefore discharged and 
the award affirmed. 

BURNETT, J. 

We concur: 
HART, J. 
CHIPMAN, P. J. 



No. 3519— February 13, 1917. 

ISAAC R. BENJAMIN, Applicant, vs. THE JOS. GARNEAU COMPANY, INC., 
AND GLOBE INDEMNITY COMPANY, Defendants. 

JCRISDICTIOX — EXTBATEBRITORIAL — RESIDENT OF ANOTHER STATE UNDES CoNTBOL 

OF Employeb's Califobnia Bbanch. — Where a traveling salesman, a resident 
of New Jersey and an employee of a New York corporation, who was under the 
complete and exclusive control of the California agent of the employing company, 
was injured while performing his duties in this state, held that the Commission 
has jurisdiction to award compensation for such injury. 

A. M. Johnson, attorney, for defendant employer. 

J as, J. McKenna, attorney, for defendant insurance carrier. 

The applicant, a resident of New Jersey, was employed by defendant 
The Jos. Qarneau Company, Inc., as a traveling salesman. The 
employer was a New York corporation with its main office and head- 
quarters in the State of New York. The applicant traveled in different 
states and during a certain time of the year was required to travel in 
California, at which time he was under the exclusive jurisdiction and 
complete control of the corporation's California agent at San Fran- 
cisco, who was charged with the amount of the salesman's pay and 
had full power to discharge him from his employment at any time. 
On February 8, 1916, while the applicant was engaged in the duties 
of his employment at Los Angeles, he fell while stepping from a train 
and sustained a fracture of the left patella. The Commission held that 
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while the State of New York may have concurrent jurisdiction — ^a 
matter entirely within the choice of the parties — ^nevertheless, when 
the applicant came to California he thereby became an employee of the 
California agency and his actual employment was within this state, 
and that since the injurj^ happened within the state this Commission 
has jurisdiction to award compensation. 

Rehearing denied. 



No. 3175— February 14, 1917. 

CHARLES L. ADAMS. Applicant, vs. STATE OF CALIFORNIA, Defendant. 

Abising Out of Employment — Hunter Employed in Wild Country— Rocky 
Mountain Fever Contracted by Tick Bite. — Where an employee of the State 
Board of Health was engaged in an antirabies campaign, which necessitated living 
and working in a wild country and exposed him to danger of tick bites, and by 
reason of such bites he contracted Rocky Mountain Spotted Fever, held that 
such exposure was greater than that to which his usual occupation subjected 
him or to which the commonalty in the same locality was exposed and that 
therefore said disease arose out of the employment. 

Occupational Disease — Test for Determining — Whether Infection Arises 
Out of Employment Irrespecthe of Negligence. — ^The test of whether a 
disease is occupational is whether it arose out of and in the course of the 
employment and it is immaterial whether infection was unavoidable. 

The applicant was employed by the State Board of Health in the 
antirabies campaign in Lassen County, his work being to travel through 
the brush-covered regions and other wild portions of the country for the 
purpose of exterminating coyotes by poison and otherwise, seeing that 
sheep dogs were properly muzzled, and the like. His work required 
sleeping on the ground, pushing through brush and exposing himself 
in every manner incident to outdoor life. He was attacked by Rocky 
Mountain spotted fever, w^hich is caused by the bites of ticks. He 
incurred the tick bites by pushing through the brush, which is their 
ordinary habitat. 

It was contended that the spotted fever is not an occupational injur}'' 
entitling the employee to compensation, for the reason that it is con- 
tracted through certain insect bites which are preventable. But it was 
held that the test of the occupational character of a disease is not its 
preventableness, but is rather the fact that the illness was not due to 
the employee's wilful misconduct, but arose out of and was contracted 
in the course of the employment; it is immaterial that infection was 
incurred by reason of the fault of either the employer or employee. 

The Commission found that the applicant was more exposed to tick 
bites while out in the hills than while at home or living in the com- 
munities to which his work would have otherwise restricted him, and 
that he w^as especially subjected to the danger of such bites because 
of the necessity of pushing his way through brush, and other acts 



Digitized by 



Google 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 63 

incident to such life. It was therefore held that there was a special 
exposure to which his employment subjected him, greater than that to 
which he was subjected by his usual occupation or to which the com- 
monalty in the same locality w^as generally exposed, and that therefore 
the injury arose out of the employment. 

The present case is to be distinguished from the case of Tennant vs. 
State Board of Engineering (3 I. A. C. Dec. 513), in that the mosquitos 
which caused the malarial fever suffered in that case come to the habita- 
tion of the victim in whatever part of the community he may live, and 
his risk is therefore the same as that of other persons residing in the 
community, whereas the victim of the spotted fever goes to the habitat 
of the tick which causes it. 

An award was accordingly made in favor of applicant of a disability 
indemnity and his medical expenses. 



No. 3342— February 14, 1917. 

GUY CASERI AND DR. E. S. HOWARD, Applicants, vs. MARIN COUNTY MILK 
PRODUCERS' ASSOCIATION and MARYLAND CASUALTY COMPANY, 
Defendants. 

Statute of Limitations — Filing by Physician of Application to Be Substi- 
tuted FOR Deceased Employee Applicant. — Where within six months of an 
injury the injured employee filed an application foi an award for his medical 
expenses, and subsequent to his death, which occurred more than six months after 
the injury, one of the attending physicians filed an application to be substituted 
for the deceased employee, held that since the physician's claim was through the 
employee by way of lien, the claim of said physician was not barred by lapse of 
time. 

W. H, Chapman, attorney, for applicant Dr. Howard. 

F. M, Ayer, attorney, for Defendants. 

The applicant Guy Caseri was injured on May 2, 1916, while working 
in the employ of defendant jVIarin County JNIilk Producers' Association 
as milk driver. He refused the medical treatment offered by his 
employer and secured the services of applicant Dr. E. S. Howard, his 
own physician. The injured employee filed an application for his 
medical expenses just within six months of the date of the injury, but 
before the first hearing in the case he was killed in another accident. 
The applicant Dr. Howard, upon learning of the situation more than 
six months after the date of the injury, filed his petition to be substi- 
tuted as party applicant and the petition was granted. 

It was contended by the defendants that the provisions of Section 16 
of the Act, controlling the time within which proceedings may be taken, 
prevented the applicant Dr. Howard, from making a claim. But the 
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Commission held that since the applicant physician's right was through 
the injured employee by way of lien, the original cause of action was 
inherent in the physician's claim and that the cause of action of both 
applicants was the same, and that therefore the applicant physician's 
claim was not barred by the statute of limitations. But since the 
injured employee had without adequate cause refused the medical treat- 
ment tendered him by his employer it was found that he was not entitled 
to his medical expenses and the applicant physician's claim was denied 
on that ground. 
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No. 3449— February 15, 1917. 

LOUIS GOLDENSON, Applicant, vs. SOUTHERN PACIFIC COMPANY, 

Defendant. 

Arising Out of Employment — Hobseplat — Injury From Concealed Knife 
Upon Friendly Placing of Hand Upon Fellow-Employee's Shoulder. — 
Where a receiving clerk, in greeting a fellow-employee who was delivering 
supplies, placed bis hand upon the Iatter*s shoulder by way of a passing act of 
friendliness, without intent to indulge in fun-making or horseplay, and his hand 
was cut by a butcher knife which, without the clerk's knowledge, the other was 
carrying under his arm, held that the injury was the result of an act not in 
excess of the usual intercourse customary and permissible between employees 
while at work and therefore arose out of the employment. 

Jurisdiction — Interstate Commerce — Receiving Food Supplies for Use in 
Ferryboat Restaurant. — A receiving clerk, whose duty is to receive and check 
at the ferry slip food supplies which are later used for meals served to both 
interstate and intrastate passengers on ferryboats operated by the railroad in 
connection with its railroad system, is not engaged in interstate commerce, since 
his duties are preparatory to, and not directly in furtherance of, the interstate 
features of the railroad's business. 

H, K. Eells, attorney, for Applicant. 

A, L. Clark, attorney, for Defendant. 

The applicant was employed by defendant Southern Pacific Company 
as receiving clerk in its commissary department at the ferry slips at 
San FranciscQ. The defendant was engaged in the business of trans- 
porting freight and passengers in both interstate and intrastate com- 
merce and in connection with its railroad system operated a line of 
ferryboats across San Francisco Bay. The applicant's duties were to 
receive and check at a place in the Ferry building food supplies which 
were used in the preparation of meals served on these ferryboats to 
interstate as well as intrastate passengers. On September 16, 1916, in 
casually placing his hand on the shoulder of a fellow employee from 
whom he was receiving supplies in the course of his duties, his hand 
was cut on the blade of a butcher knife which, without applicant's 
knowledge, the other was carrying under his arm. 

It was contended on behalf of defendant that the employment of 
applicant was in furtherance of interstate commerce, but the Com- 
mission held that the applicant's duties were in their nature preparatory 
to, and only indirectly in the furtherance of, the defendant's interstate 
business and that their connection with interstate commerce was too 
remote and indefinite to be classed as services in interstate commerce. 

The defendant also contended that the applicant's act was ** sky- 
larking" as defined by the Supreme Court in the case of Coronado Beach 
Company vs. Industrial Accident Commission (51 Cal. Dec, 670; 
3 I. A. C. Dec. 249), but the Commission distinguished the present case 
from that cited in that the act in this case was merely a friendly greet- 
ing and a passing act of good fellowship, not even a pleasantry, and 

5—36100 
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without any attempt on the part of either applicant or his fellow 
employee to indulge in funmaking, skylarking or horseplay. It was 
therefore held that the injury was the result of an act not in excess 
of the usual intercourse permissible and customary between employees 
while at work and that therefore the injury arose out of employment. 
The applicant was accordingly awarded compensation. 

Rehearing denied. 

Award annulled by the first district court op appeal: No 
opinion. 



No. 3538— February 16, 1917. 

W. C. morgan, Applicant, vs. MORGAN IMPROVEMENT COMPANY and 
employers* liability assurance corporation, Defendants. 

INSUBANCE POLICT — Intebpbetation OF Tebm "EXECUTIVE OFFICER." — An executive 
officer is one who acts in an executive capacity regardless of whether or not he 
is on the board of directors and a "dummy director" is not an executive officer 
unless, in addition to his nominal executive office, he is actually employed in an 
executive capacity. It was therefore held that a "dummy director" actually 
rendering service as quarry foreman and acting in no executive capacity was 
covered by an insurance policy which contained a provision excluding "executive 
officers." 

Curtis Hillyer, attorney, for defendant employer. 
A, Wistrand, attorney, for defendant insurance carrier. 

The applicant had at one time been vice-president of the defendant 
Morgan Improvement Company. On October 7, 1916, however, he 
was employed by this defendant at regular wages as foreman of the 
defendant's quarrying operations. At the same time he was a *' dummy 
director" in the corporation and attended formal meetings in the usual 
perfunctory manner without having any control of the management 
of the corporation or in fact acting in any executive capacity. "While 
using a crowbar in the course of his duties as foreman on said date, he 
sustained a serious injury to his back. 

The defendant employer was at this time insured against liability 
under the Compensation Act by the defendant Employers' Liability 
Assurance Corporation under a policy which expressly excluded ** execu- 
tive officers'' of the assured. The only substantial issue was whether 
the applicant was covered by this policy. The Commission held that 
an ** executive officer" is one who acts in an executive capacity regard- 
less of whether or not he is on the board of directors and that the fact 
that the applicant was a nominal director did not put him into an 
executive capacity unless, in addition to his nominal executive office, 
he actually was employed in an executive capacity. The defendant 
insurance carrier was accordingly held jointly liable with the employer 
for compensation. 
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No. 2922— February 26, 1917. 

RESTO SULAVER, Applicant, vs. RICHMOND DREDGING COMPANY and 
GEORGIA CASUALTY COMPANY, Defendant8, 

Decided November 14, 1916, but not reported. 

(33 Cal. App. 97) 

Civil No. 2005. First Appellate District. February 26, 1917. 

RICHMOND DREDGING CO., Petitioner, v. INDUSTRIAL ACCIDENT COM- 
MISSION and RESTO SULAVER, Respondents. 

[1] Workmen's Compensation Act — ^Awabd of Compensation— tConfuct op 
Evidence — Rule. — ^An award of compensation for injuries made by the Industrial 
Accident Commission will not be interfered with on certiorari where the evidence upon 
which the award is founded is in substantial conflict. 

For Petitioner — Redman & Alexander. 

For Respondents Industrial Accident Commission — Christopher M. Bradley. 

For Respondent Sulaver — C. Harold Caulfield. 

BY the court. 
The petitioner, in support of its contention that the award made by the Industrial 
Accident Commission in this case should be annulled, argues that the evidence points 
all one way, viz, against the conclusion arrived at by the Commission, and that there 
is no evidence in the record upon which its award can be based. [1] We are of the 
opinion, however, that there is a conflict in the circumstantial evidence upon which 
this award is founded ; and while we feel that the Commission might with propriety 
have reached a conclusion diametrically opposed to the one arrived at by it, and 
probably would have found stronger reasons in support thereof in the circumstantial 
evidence relied upon by the petitioner, nevertheless having made its finding upon what 
we conceive to be a fairly substantial conflict in such evidence we do not see how we 
can interfere with the award, and for that reason the writ is dismissed and the award 
afllrmed. 



No; 3442— February 28, 1917. 

FRANK COGHLAN, Applicant, vs. MRS. CARL SCHUT, Defendant. 

Excluded Employments — Casual and Not in Usual Coubse of Employer's 
Business — Plasterer Employed Upon New Residence. — The employment of 
a plasterer to do plastering work on a new residential building being constructed 
for eventual sale by a housewife on a lot owned by her, is not casual, since it is 
in pursuance of a deliberate and designed undertaking which necessarily involves 
the performance of the work. 

Francis J. Mannix, attorney, for Applicant. 

Robert B, Gaylord, attorney, for Defendant. 

The applicant, a plasterer, was employed by defendant to do plaster- 
ing work on a residence which defendant, a housewife, was erecting 
for eventual sale on a lot owned by her in San Francisco. The defend- 
ant had never before built a house and w^as not in the business of 
building, renting or selling houses. While so engaged on September 8, 
1916, the applicant was injured. 
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It was contended by the defendant that the applicant was an inde- 
pendent contractor, not an employee, and also that his employment was 
both casual and not in the usual course of any business of defendant, 
the latter contention being based on the definition of the term ** casual" 
as occasional, incidental and without regularity, in the cases of Blood 
vs. Industrial' Accident Commission, 22 Cal. App. Dec. 709; 3 1. A. C. 
Dec. 157, and Maryland Camalty Company vs. Indtistrial Accident 
Commission, 51 Cal. Dec. 703 ; 3 I. A. C. Dec. 283. 

The evidence as to the arrangements between applicant and defendant 
was conflicting, but the Commission found that the evidence was suf- 
ficient to establish that the applicant was an employee and not an 
independent contractor. It was held also that the deliberate and 
voluntary venture into such an undertaking as the construction of a 
building necessarily contemplates the various features of work incidental 
thereto, the hiring of men for which is regular, systematic, periodic and 
certain when considered from the point of view of such undertaking; 
that such employment is to be distinguished from employment for 
repairs in an old building, and is not casual in the sense in which that 
term is used in the Compensation Act. It was therefore held that the 
applicant's employment did not come within any of the employments 
excluded from the provisions of the Act. The applicant was accord- 
ingly awarded compensation. 

Rehearing denied. 



No. 3704— February 28, 1917. 

JOHN STEPHENSON, Applicant, vs. FARIS WALKER COMPANY, A corpora- 
tion, AND EMPLOYERS' LIABILITY ASSURANCE CORPORATION, or 
London, England, Defendants, 

Statute of Limitations — Newly Discovered Injury — Application Filed More 
Than Six Months From Injury but Less Than Six Months From Last 
Payment of Compensation for Other Injury. — Where an injured department 
store manager was paid compensation and given medical treatment for an injury 
to his shoulder and on the discovery of a hernia caused by the injury, notified his 
employer of it, who, within six months from the date of the injury, denied 
liability on account of the hernia and within six months from the date of the last 
payment of compensation but more than six months from the date of the original 
injury, the injured employee filed an application for compensation on %ccount 
of the hernia, held that the application was not barred by the statute of 
limitations. 

jff. C. Huntington, attorney, for Defendants. 

The applicant was employed by defendant Faris Walker Company 
as manager of the receiving department of defendant's department 
store at Los Angeles. On July 13, 1916, a packing case which he was 
placing in position fell upon and injured him. He was given first-aid 
treatment at the store and continued in his employment until July 25, 
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when injuries to his shoulder and hand were diagnosed and treated by 
the defendant insurance carrier's physician. On September 13, he was 
taken to the hospital for treatment for the shoulder, where he remained 
until October 26. While in the hospital, applicant for the first time 
noticed a lump in the groin; this was called to the attention of the 
hospital attendants and the physician knew of it a few days before the 
applicant left the hospital, when the latter was told that it was a hernia 
and that defendants denied liability on account of it. The applicant 
was paid compensation to and including January 6, 1917. He filed 
an application for compensation on account of the hernia on January 19, 
more than six months after the date of the original injury. 

It was contended by defendants that they had no knowledge or 
notice within the time prescribed by law, of the sustaining of the hernia ; 
that the compensation paid to applicant was paid on account of the 
shoulder and hand injuries only and that the application for compensa- 
tion on account of the hernia was barred by the statute of limitations 
because not filed within six months of the date on which the hernia was 
sustained and that therefore, according to the decision of the Supreme 
Court in the case of Ehrhart vs. Industrial Accident Commission (51 
Cal. Dec. 606, 3 I. A. C. Dec. 315), the defendants were not liable on 
account of the hernia. 

The Commission held that the several elements of injury caused by 
a given occurrence can not be segregated so as to permit an employer 
or his insurance carrier to pay disability indemnity and furnish medical 
treatment for one element of injury until six months from the date of 
the injury have elapsed and then escape liability for another element 
of injury on the plea that the claim is barred by the statute of limita- 
tions; that since the applicant had submitted himself to defendants* 
physicians for examination, the defendants were bound to discover and 
adequately treat all the ailments sustained by him at the time of his 
injury ; that by paying compensation and furnishing medical treatment 
for some of the injuries sustained by him, they extended the time within 
which the applicant might file his application with the Commission to 
have determined their liability on account of any other injuries sus- 
tained by him at the same time. This case is to be distinguished from 
that cited, in that the applicant in the present case did not prosecute 
his cause to final determination without disclosing the particular element 
of his injury for which he later sought compensation, but notified the 
defendants of the additional injury as soon as he had reason to suspect 
its existence. It was therefore held that the application for compensa- 
tion on account of the hernia was not barred by the statute of limitations 
and an award was accordingly made in applicant's favor. 

Rehearing denied. 
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No. 3458— February 28, 1917. 

EDITH L. HOAG, Applicant, vs. ELK GROVE UNION HIGH SCHOOL 
DISTRICT, Defendant. 

ARisir^o Out of Employment— School-Teacheb Moving Desks in Obdeb to 
Reach Bookcase. — Where a school-teacher, in order to get to a bookcase and 
get a book needed in her class work, pushed aside a heavy row of desks which 
was in the way and thereby sustained an injury to her back, and it was not a 
part of the duties of teachers to move furniture into place, held that the act was 
not janitorial in character but was a natural incident to her teaching duties and 
that the injury arose out of the employment. 

Notice— Prejudice From Lack Of. — Where for nearly six months the officials of 
a school district had no notice or knowledge of a claim of injury on the part of 
a teacher and there were no witnesses to the alleged injury, but the medical 
testimony showed that the disability could have resulted from such an injury as 
that described and the injury as claimed was plausible under the circumstances, 
and such officials claimed that they had good ground for believing that there were 
persons present at the time of the alleged injury who could discredit said teacher's 
claim and could testify that after the date of the alleged injury said teacher 
indulged in activities inconsistent with such an injury, but that owing to the 
great interval of time that had elapsed since the date of the injury, such witnesses 
had disappeared or their memory had become uncertain and that the defendant 
was thereby prejudiced in making its defense, but no evidence was offered to sub- 
stantiate this claim, held that defendant was not prejudiced by lack of knowledge 
or notice within the time prescribed by law. 

Evidence — Sufficiency of — Applicant's Claim Plausible and Uncontradicted. 
Where an employee claimed that the dislocation of the sacro-lumbar joint of her 
spine was caused by a strain in the course of her employment and there was no 
witness to such injury, but the injury as described was uncontradicted and 
intrinsically plausible, and medical witness agreed that it was possible to sustain 
the precise disability in the manner and at the time claimed, held that the 
evidence was sufficient to warrant a finding that the disability was proximately 
caused as alleged. 

Average Annual Earnings — School-Teachee Employed Five Days Per Week 
FOR Ten Months in the Yeab at Annual Salary. — A school-teacher engaged 
to teach on five days per week for a term of ten months of the year at an annual 
salary is not employed substantially the whole year and her average annual 
earnings computed under section 17 (a) (3) of the Act are the amount of her 
salary for the year. 

Hugh B. Bradford, District Attorney, and J. B. Hughes, Assistant 
District Attorney, for Defendant. 

The applicant was employed by the defendant as a teacher in the 
Elk Grove Union High School in Sacramento County. Her class work 
began at the opening of school at 9 o'clock in the morning, but by the 
terms of her employment she was required to be at school twenty 
minutes before 9 o'clock. During the school term from January to 
June, 1916, entertainments were given at the school by student organiza- 
tions and were usually held in a certain schoolroom in which classes 
were conducted during hours of instruction. The students' desks, 
which were fastened to cleats in rows of seven, each row weighing over 
400 pounds, were moved to one side during such entertainments and 
were afterwards moved back into place. The work of moving these 
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desks was done by the boys of the school under the direction of the 
principal. 

Such an entertainment had been held in the school on Friday evening, 
June 2, 1916. On Monday morning, June 5, the applicant arrived at 
the school a few minutes before 9 o 'clock and had occasion to get a book 
from a bookcase in this room for use in instruction at a later period in 
the day. One row of seats which had been moved to the side of the 
room had been returned to its place by the boys that morning, but not 
knowing just where to place the others, the boys had left the room a 
few minutes before and several rows of seats were still ranged around 
the sides of the room. The applicant found that access to the bookcase 
was barred by a row of desks, and in pushing this aside a few inches to 
get to the bookcase, she felt a sharp pain in the lower back. Although 
the pain continued, the applicant did not complain of it or mention the 
incident to anyone but continued her work for the remaining three 
weeks of the school term. There were no witnesses to the incident. 
Because of her ignorance that the resulting disability might be com- 
pensable under the provisions of the Compensation Act, the applicant 
gave no formal or other notification of her injury to the authorities of 
the school until the filing of the application in this proceeding. After 
the close of school, she consulted various specialists in San Francisco 
and was found to be suffering from a dislocation of the junction of the 
sacrum and the lower lumbar vertebra. Upon learning that she may 
have suffered an industrial injury for which she would be entitled to 
compensation, the applicant filed her application just within six months 
from the date of the injury. 

The physicians who testified as to applicant's ailment were unable 
positively to a^ociate her condition with the precise incident described, 
but they agreed that such a condition could have been caused by a 
strain in the manner described by her and at the time alleged and that 
the condition was probably not due to any preexisting weakness. Proof 
of the sustaining of the injury as claimed depended entirely upon the 
testimony of the applicant herself, uncorroborated by any other direct 
evidence, but as there was no contradicting testimony and as the sus- 
taining of the injury as claimed was, under the circumstances, entirely 
natural and reasonable, it w^as found that the injury was sustained as 
claimed. 

It was contended in defense to applicant's claim that the defendant 
was, by reason of lack of know^ledge or notice of the injury until the 
filing of the application, prejudiced in making its defense ; that it had 
good ground for believing that there were certain witnesses who could 
cast doubt upon the applicant's testimony and could testify that during 
the last three weeks of the school term the applicant indulged in active 
exercise, such as tennis, dancing and climbing long flights of stairs. 
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which were inconsistent with the physical condition described by her; 
that the witnesses who could so testify had disappeared during the 
interval before the filing of the application and that the. lapse of time 
had rendered confused and uncertain the memory of such witnesses as 
could be procured. However, no evidence was offered to substantiate 
this claim and in view of the conclusion reached by the Commission that 
the medical findings as well as the testimony of the applicant strongly 
indicated that the injury had happened as claimed by her, it was found 
that the defendant had not been prejudiced iJy any lack of notice. It 
was held, however, that the applicant had not afforded to defendant a 
suflScient opportunity to furnish medical treatment on account of her 
injury and that therefore the defendant was not liable for the medical 
expense incurred by her. 

The defendant contended further that the applicant was employed to 
render services as teacher only ; that the act which she was performing 
at the time of her injury was in the nature of janitorial service and was 
not within the scope of her duties as teacher and that therefore the 
injury did not arise out of or in the course of her employment. 

Strictly janitorial services would be outside the scope of applicant's 
duties as school-teacher. Moving desks was not one of the express 
duties of her employment and might under some circumstances be con- 
sidered as a strictly janitorial service. It appeared that neither the 
applicant nor any of the other teachers at the school had theretofore 
moved desks or been required to do so and that they all understood that 
they were not expected to do so. But the applicant's duties were not 
defined in detail ; they involved many incidental acts besides conducting 
class, preparing lessons, correcting papers and the like. Getting the 
book before the opening of school instruction but after the applicant's 
hours of labor for the day had commenced was a necessary incident to 
the applicant's work and was undoubtedly within the scope of her 
employment. While applicant would not be justified in attempting to 
put the desks into their proper places in the classroom, an attempt 
merely to push aside one end of the row of desks to get to a bookcase 
may be compared to such an act as moving aside a table or chair in the 
course of her classroom teaching duties and would be one of those many 
indefinite acts which are not enjoined as a duty or prohibited as outside 
the employment and which the employee -may perform incidentally to 
his work without moving outside his industrial orbit. It was accord- 
ingly held that the injury arose out of and in the course of the employ- 
ment and was compensable. 

The applicant was employed under a yearly contract at an annual 
salary payable in ten monthly installments. Her employment was for 
five days per week for ten months of the year. She was therefore 
actually engaged in the duties of her employment for a considerably 
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less number of days of the year than the number necessary to constitute 
*' substantially the whole of the year/' Her average annual earnings 
were therefore computed on the basis of her annual earning capacity 
under the provisions of Section 17 (a) (3) of the Act and it was held 
that since the earnings were yearly and hence earned and paid in full 
if the employment continued throughout the year according to the terms 
of the contract, her average annual earning capacity was the actual 
salary paid. 

Rehearing denied. 

Award affirmed by third district court of appeal. (See page 
284.) 



No. 654~Pebruary 28, 1917. 

CHARLES E. SKIDMORE, Applicant, vs. HERBERT F. BROWN, Defendant. 

Decided June 16, 1915, and reported in 2 I. A. C. Dec. 493. 

(53 Cal. Dec. 240) 

S. F. No. 7591. In Bank. February 28, 1917. 

HERBERT F. BROWN. Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION 
OF THE STATE OF CALIFORNIA. Respondents; CHARLES E. SKID- 
MORE, Applicant 

Employment — Salesman of Real Estate on Commission — Devotion of 
Entire Time to Sebvice — Relationship of Employer and Employee. — A person 
employed to sell real estate, who, by the terms of his contract of employment is 
required to devote all of his time to making such sales, and to receive as compensation 
for his services a commission upon the selling price of each lot sold, the owner reserv^- 
ing the right to approve all sales and to designate the territory in which the agent 
should work, is an employee within the meaning of the Workmen's Compensation Act. 

Application for writ of review re the Industrial Accident Commission of the State 
of California et al. 

For Petitioner — Joseph P. Lucey. 

For Respondents — Christopher M. Bradley. 

The Industrial Accident Commission found that Charles E. Skidmore, the applicant, 
was injured by accident near Cloverdale, California, while in the employment of the 
petitioner, Herbert F. Brown. By the writ of review the petitioner presents a single 
question for consideration — Are the facts found sufficient to establish between himself 
and the applicant the relationship of employer and employee? The details concerning 
the employment are stated in special findings of fact which were made by the 
Commission upon his request. It was found: **That the circumstances surrounding 
the employment of applicant at the time of his injury were as follows : That the 
applicant had been in the employment of the defendant for over two years as sales- 
man for the selling of certain Contra Costa real estate properties owned and which 
were being sold by the defendant through agents for his own benefit ; that in pay- 
ment for his services as salesman the applicant was promised, in a certain written 
contract, a commission of 20 per cent of the selling price of each lot sold, this com- 
mission to be deducted from each installment due upon each lot. as paid; that the 
applicant was further to retain twenty dollars ($20.00) upon each initial payment 
of twenty-five dollars ($25.00) upon lots sold, such moneys to be used for traveling 
and living expenses, but to be accounted for as a part of the whole commission due 

upon such sale; that all future commissions were to terminate, as to any lot, upon 
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the forfeiture of the contract for the purchase of that lot ; that the applicant further- 
more contracted to devote his whole time and energy to selling the lots of the 
defendant and further agreed not to sell any other Contra Costa real estate for any 
other person without the consent of defendant, and for a violation of such provision 
it was provided that the applicant was to obtain the balance of his commission on 
lots sold thereafter only when such lots had been fully paid for, instead of receiving 
his share of each payment as made ; that it was furthermore provided in said contract 
of employment that commissions earned by the applicant were not to be transferable 
or assignable by the applicant without the written consent of the defendant ; that the 
defendant exercised the right to designate the territory in which applicant should 
work for the sale of defendant's real estate properties ; that defendant supplied appli- 
cant with circulars and instructed him in the manner of selling his properties, required 
applicant to report all proposed sales and to receive his (defendant's) sanction to 
the closing of sales of defendant's properties, required applicant to make sales accord- 
ing to terms and conditions described by defendant, wrote applicant general letters of 
instruction, advanced applicant his expenses at various times, but exercised no 
further or direct control over applicant's time or the manner of doing his work; 
that the applicant was steadily engaged in defendant's business for nearly two years 
without selling real estate for any other party during that time ; that the defendant 
had a large number of similar contracts of other salesmen with varying degrees of 
attention paid by said salesmen to the rendering of services under such contracts; 
that the applicant was directed by the defendant in May, 1914, to go to Ukiah, 
California, to sell the defendant's property at this place and was directed' by the 
defendant to accompany one -Wellock to Ukiah by automobile, said Wellock to intro- 
duce the applicant and to aid him in becoming familiar with the community and 
people ; that while on said trip by automobile to Ukiah to commence his labors with 
said Wellock, the applicant was injured by the wrecking of the automobile, receiving 
the injuries which form the basis of this proceeding." 

The award of the Commission was not unanimous. A dissenting opinion was filed 
by Commissioner Pillsbury, from which we quote the concluding paragraph as it 
accurately states the contentions which the petitioner urges upon us here: **The 
present case is fairly typical of a general situation, namely, that of real estate agents, 
book agents, canvassers, aluminum utensil sellers, magazine sellers, etc., or of other 
persons selling articles upon commission and canvassing the country, very generally 
confined to particular fields until they have fairly worked out such fields. In my * 
opinion a canvasser selling upon commissions, going to work when he pleases and 
quitting when he wishes to do so, reporting infrequently and not with reference to 
how he spends his time, is ordinarily an independent contractor and is not so subject 
to the control of his principal as to make him an employee within the meaning of the 
Workmen's Compensation, Insurance and Safety Act." It is not necessary, however, 
for us to determine the general proposition whether all salesmen of the class men- 
tioned are employees. In each case, the question is one of fact depending for its 
determination solely upon those particular circumstances present which tend to show 
whether, at the precise time of the accident for which compensation is sought, the 
petitioner had the power to exercise over the applicant such i>ersonal control as to 
attribute to him the characteristic of an employee. It is pointed out that "Brown 
had made more than one hundred contracts similar to the one made with Skidmore 
with agents in different parts of California, some of them giving their whole time to 
the work of selling Brown's properties and some only selling lots occasionally and 
others reporting no sales whatever." But these facts are material only in throwing 
light upon the contractual relations commonly entered into between Brown and the 
salesmen employed by him. The terms of the contracts do not necessarily determine 
the existing relation of the parties, but such relation may, and often is, governed 
entirely by the subsequent conduct of the parties. (Anderson v. Foley Bros.y 124 
N. W. [Mich.], 987.) The findings show that Skidmore had worked for Brown for 
more than two years devoting all of his time as a salesman for his properties. The 
contract itself expressly provided that he should do so — **you are to devote your whole 
time and energy to selling my lots while under this contract." So long as Skidmore 
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elected to receive the commissions he had earned at the times the respective install- 
ment payments should be made on the lots sold by him, he was not at liberty to devote 
to the work only such time as he pleased. 

It may be conceded that the test of a contractor is that he renders service in the 
course of an independent employment or occupation, following his employer's desires 
only in the results of the work, but not in the means whereby it is to be accomplished. 
(Green v. Soule, 145 Cal. 96. See Western Indemnity Co, v. Pillslury, 172 Cal. 807 ; 
3 I. A. C. Dec. 296.) But Skidmore did not contract to produce any particular 
result. The contract was fully performed on his part when he had devoted all of his 
time to endeavoring to sell Brown's lots, irrespective of the number of sales, if any, 
which he might make. He could leave the service of the petitioner at any time 
without being charged with a breach of contract, and was liable to discharge as any 
employee. The results obtained, so far as Skidmore was concerned, were important 
merely as a means of ascertaining the amount of commissions he should receive, a 
circumstance which in itself does not create the relationship of an independent con- 
tractor. {Cameron v. Pillshury et al, 159 Pac 149; 3 I. A. C. Dec. 349.) Nor 
could he delegate others to carry out the terms of the contract. It called for his 
personal services. Even his commissions were not to be transferred or assigned 
without Brown's ** written consent and approval." On the other hand, the findings 
show, and they are not Questioned, that Brown not only kept in close touch with the 
means employed by Skidmore in the performance of his work, but exercised a general 
control over his movements and methods of salesmanship, while especially reserving 
the right to approve all proposed sales, a reservation which necessarily implies the 
power of designating and directing in advance the terms upon which each lot must 
be sold. And at the time of the accident, so Skidmore testified, he was proceeding 
to Ukiah because Brown had *'8ent" him there to sell his properties with the assist- 
ance of one Wellock who had been directed by Brown to accompany him. In short, 
the petitioner had adequate means to control the applicant in the performance of his 
services {State v. District Court, 150 N. W. [Minn.], 211), and the case comes 
within the principles supporting Cameron v. Pillshury et al., supra. It follows that 
the Commission was warranted in finding that Skidmore was an employee of the 
petitioner. 

Award afiSrmed. 

LAWLOR, J. 
We concur: 

SLOSS, J. 

LORIGAN, J. 

HEXSHAW, J. 

ANGELLOTTI, C. J. 

OONCUBBINO OPINION. 

Skidmore was engaged by Brown to sell real property. His contract was that he 
should devote his whole time to that service. At the time he was injured he was 
acting under Brown's special instructions to go to Ukiah with Wellock to continue 
his services there. While on that trip he was injured. I am satisfied that du^ng 
that trip, at least, he was in the service of Brown under a contract of hire, within the 
spirit as well as the letter of the Workman's Compensation Act. The fact that his 
compensation was to be a commission on sales made is immaterial. It was none the 
less a contract of hire. On this ground I concur in the opinion of Justice Lawlor. 

I am not satisfied that a person who is employed to sell real estate on commission 
and who chooses his own time, place and manner of seeking purchasers and who pays 
his own expenses, would be an employee of his principal in the sense of that act and 
I express no opinion on that branch of the case. 

SHAW, J. 

I concur: 
MELVIN, J. 
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No. 928— March 6, 1917. 

BRIDGET BOLGER, Applicant, vs. NORTH PACIFIC STEAMSHIP COM- 
PANY, Defendant. 

Decided April 21, 1915, and reported in 2 I. A. C. Dec. 324. 

(53 Cal. Dec. 280) 

S. F. No. 7489. In Bank. March 6, 1917. 

NORTH PACIFIC STEAMSHIP COMPANY (a Corporation), Petitioner, v. 
INDUSTRIAL ACCIDENT COMMISSION OF CALIFORNIA, and A. J. 
PILLSBURY, WILL J. FRENCH and HARRIS WEINSTOCK. as Commis- 
sioners thereof, Respondents. 

Wilful Misconduct — Death of Second Officer of Steameb — Retubn to 
Vessel Afteb Obdeb to Abandon. — A second officer of a steamer is not guilty of 
"wilful misconduct" within the meaning of the Wori^men^s Compensation Act in 
returning to the steamer after the captain had ordered the crew to take to the boats, 
where the boat was still attached to the steamer at the time of such return, and there 
is no evidence compelling an inference that the return was a deliberate and intentional 
defiance of his superior's command in reckless disregard of his own safety, at a time 
of greatest peril. 

Lien — Allowance of Attorney's Fee — Fobm of Obdeb — Dibect Payment to 
Attobney by Employee. — ^Under section 29 (b) of the Workmen's Compensation Act, 
providing that the Commission may allow as a lien against the amount to be deter- 
mined as compensation, a reasonable attorney's fee for legal services pertaining to any 
claim for compensation, it is proper to order such fee to be paid directly by the 
employer to the attorney. 

Application for writ of review, prayed to be directed against Industrial Accident 
Commission of California, and A. J. Pillsbury, Will J. French and Harris Weinstock, 
as Commissioners thereof. 

For Petitioner— C. H. Sooy ; H. W. Glensor. 
For Respondents — Christopher M. Bradley. 
For Applicant— F. R. Wall. 

This is a writ of certiorari to review an award of the Industrial Accident Commis- 
sion, allowing compensation to the widow of James Bolger for injuries causing his 
death. The i)etitioner for the writ was the owner of the steamer "Eureka," engaged 
in coastwise trade between San Francisco and other ports. Bolger was the second 
officer of the Eureka. On January 8, 1915, while the vessel was off Point Bonita, 
outside the harbor of San Francisco, her engines stopped. The vessel was drifting 
toward the rocks, and the captain ordered the crew to take to the boats. All hands, 
with the exception of Bolger, made their way safely to shore in two boats. Bolger 
was on the vessel when she began to break up and was lost. 

Most of the points made against the award have been removed from the field of 
discussion by decisions rendered since the present proceeding was instituted. It must 
now be taken as settled law in this court that the general scheme of the Workmen's 
Compensation Act is constitutional, that the provisions allowing awards for death 
benefits are valid, and that the act authorizes awards for injuries received by 
mariners on navigable waters. (Western Indemnity Company v. Pilhhury, 170 Cal. 
686, 2 I. A. C. Dec. 1026; Western Metal Supply Company v. PilUhury, 172 Cal. 407, 
3 I. A. C. Dec. 109 ; North Pacific Steamship Company v. Industrial Accident Com- 
mission, decided Feb. 3, 1917. 4 I. A. C. Dec. 42. 

The petitioner contends that the Commission was without jurisdiction to make the 
award, for the reason that the uncontradicted evidence shows that Bolger s death was 
the result of his own wilful misconduct. Under section 12 (a) (3) of the Workmen's 
Compensation Act, liability exists only where the injury is not *'caused by the intoxi- 
cation or the wilful misconduct of the injured employee." The Commission found 
that Bolgers injury was not so caused. But its finding is subject to review here if 
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totally unsupported by the evidence. (Great Western Power Company v. Pillshury, 
170 Cal. 180; 1 I. A. C. Dec. 609.) The Commission is, however, the body charged 
with the determination of issues of fact, and its findings of fact are not reviewable 
where they find support under any rational view of the evidence. 

The words "wilful misconduct," or phrases of similar import, are found in many 
workmen's compensation statutes. We need not undertake the difficult, perhaps 
impossible, task of giving an accurate and comprehensive definition of the term. As 
is true, generally, of inquiries turning upon standards of human conduct, each case 
must turn upon its own peculiar facts and circumstances. (Great Western Power 
Company v. Pillshury^ supra.) Certain it is, however, that "wilful misconduct" 
means something more than negligence — more, even, than gross negligence. In the 
Great Western Power Company case we held that a workman was guilty of wilful 
misconduct where he had deliberately and intentionally violated a reasonable rule 
established for the very purpose of protecting men in his occupation from the danger 
of serious injury. 

In the present case, it is claimed that Bolger deliberately violated a proper com- 
mand of his superior officer, the captain, and that his death was the direct result of this 
disobedience. The testimony shows that when the engines stopped, and the vessel had 
struck or was about to strike, the captain ordered the crew to take to the boats. Two 
boats were available, and were launched, one, a '^working boat" near the bow, and 
the other, a lifeboat near the stern. Bolger's station was at the lifeboat. Most of 
the evidence indicates that the captain and some of the men took their places in the 
working boat, while Bolger and others went into the lifeboat. There is, however, 
some testimony that Bolger was with the captain in the working boat. At any rate, 
Bolger, for some reason which is not disclosed by the evidence, left the boat in which 
he was, and went back to the steamer. While he was still absent from his comrades, 
the lifeboat was cast off, and when Bolger was next seen, he was on the Eureka, 
appealing to the men in the boats to save him. A high sea was running, and it was 
not possible to approach near enough to get Bolger off. 

The wilful misconduct asserted is the failure of Bolger to obey the captain*s order 
to take to the boats. Of course, he did, in the first instance, heed the command by 
going into the boat. But the order of the captain may fairly be interpreted as an 
order to abandon the vessel once for all. This does not, however, answer the 
whole question. Did the evidence compel an inference that Bolger^s act in returning 
to the ship was a deliberate and intentional defiance of his superior*s command, 
in reckless disregard of his own safety? The situation was obviously one of great 
peril, and any competent mariner must have realized the necessity for a prompt 
leaving of the vessel. But when Bolger returned to the Eureka the lifeboat was 
still attached to the main vessel. We do not know the purpose of his return. It 
may, conceivably, have been a legitimate purpose, and one that might have been 
accomplished in a few moments. The entire episode, from the order to lower the 
boats to the final abandonment of the ship, occupied but a brief time. Bolger may 
well have thought that he could do what he set put to do on the vessel, and get back 
before the occupants of the boat should cast off. Some allowance may be made for 
errors of judgment in times of sudden emergency and stress. There can be no pre- 
sumption that a man recklessly imperils his own life. In view of all the facts, we 
think the Commission took no unreasonable view of the evidence when it found that 
Bolger was not guilty of wilful misconduct. His actions were not those of one 
intending to refuse compliance with the captain^s order to get into the boat. On the 
contrary-, he showed his purpose of doing as he was bid. He was remiss, perhaps, 
in not following out the directed course as speedily as he might have done, but it 
can not be said as a matter of law that his brief delay amounted to wilful mis- 
conduct. This view of the Commission's conclusion derives some additional support 
from the testimony of one witness, who stated that when Bolger left the boat to return 
to the ship, the captain was in the same boat and made no objection to Bolger's 
return. This is some evidence to indicate, either that the captain did not regard 
Bolger*s return as a violation of his orders, or that Bolger was justified in thinking 
that the captain assented to his conduct. 
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A further point is made. Section 29 (h) of the Workmen's Compensation Act 
authorizes the Commission to *'fix and determine and allow as a lien against any 
amount to be paid as compensation : 

(1) A reasonable attorney's fee for legal services pertaining to any claim for 
compensation . . ." The findings declare that Joseph A. Brown, attorney at 
law, has rendered legal services on behalf of applicant in this proceeding, of the 
reasonable value of $25. The award directs the steamship company to pay to the 
widow the sum of $3,750.30, to be paid as follows : (1) To Joseph A. Brown, attorney 
for applicant, the sum of $25 as a reasonable attorney's fee, (2) the balance to the 
widow in specified installments. 

It is claimed that the act does not authorize the allowance of a sum of money to 
be paid directly to the attorney. It is difficult to see how the petitioner is injured 
by the form of the order, since the amount of the attorney's fee is deducted from the 
compensation allowed to the petitioner. But beyond this, we think the order complies 
with the intention of the act It is provided that the Commission may allow the 
attorney's fee as a lien against the amount to be determined as compensation. The 
petitioner does not suggest any method by which such a "lien" can be made effective 
otherwise than by intercepting the amount before it passes from the employer to the 
applicant. The method adopted by the Commission seems to be the only available 
way of enforcing the lien. 
The award is affirmed. 

SLOSS, J. 
We concur: 
SHAW, J. 
LORIGAN, J. 
MELVIN, J. 
ANGELLOTTI, C. J. 
HENSHAW, J. 
LAWLOR, J. 



No. 3636— March 13, 1917. 

JOSEPH T. RATBGAN, Applicant, vs. LUCIUS BATES and HARTFORD 
ACCIDENT AND INDEMNITY COMPANY, Defendants, 

Proximate Cause of Disability — Rupture of Pre-existing Pancreatic Cyst. — 
Where a pancreatic cyst, which might ultimately have ruptured without trauma 
at some indefinite time but which could be absorbed by natural means and might 
never rupture, was ruptured as the result of a fall, held that since the employer 
takes the employee subject to his condition at the time of entering the employ- 
ment, the disability was proximately caused by and arose out of the employment. 

E, A, Ingalls and H. L, Clayberg, attorneys, for Defendants. 

The applicant was employed by defendant Lucius Bates as a laborer 
on the latter 's farm near Davis. On September 7, 1916, the applicant 
was thrown off a bean cutter on which he was riding and ruptured a 
pancreatic cyst which he had had for some time. Prior to that date, 
an election to come under the provisions of the Compensation Act had 
been duly filed, in accordance with the provisions of Section 87 of 
the Act. 

It was contended in defense to the applicant's claim for compensa- 
tion that the cyst was a disease; that its rupture at some time was 
inevitable and that therefore applicant's disability was not caused by an 
industrial injury. The medical testimony showed, however, that the 
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cyst could be absorbed by natural means; that while it could rupture 
independently of trauma, this might be indefinitely postponed and might 
never occur. It was therefore held that, under the rule that the 
employer takes the employee subject to his physical condition at the 
time of entering the employment, the applicant's disability was proxi- 
mately caused by and arose out of the employment. An award was 
consequently made in favor of the applicant. 



No. 1203— March 14, 1917. 

ROBERTO MAFFIA, on behalf of Mabia Robusto Maffia, Applicant, vs. 
L. AQUILINO AND JOSEPH LAGOMARSINO, doing business as Aquilino- 
Lagomabsino Wine Company, F. A. LUCAS and UNITED STATES FIDEIi- 
ITY & GUARANTY COMPANY, Defendants. 

Decided January 24, 1916, and reported in 3 I. A. C. Dec. 15. 

No. 962— March 14, 1917. . 

VICTOR ZANOTTI, LUIGI ZANOTTI and MAGDAI^N ZANOTTI. Applicants, 
vs. L. AQUILINO ET AL., DefendanU, 

Decided February 17, 1916, and reported in 3 I. A. C. Dec. 53. 

(53 Cal. Dec 349) 

L. A. No. 4711. In Bank. March 14. 1917. 

UNITED STATES FIDELITY & GUARANTY COMPANY (a Corporation), 
Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE 
OF CALIFORNIA, Respendents; ROBERTO MAFFIA, for Maria Robusto 
Maffia, Applicant. 

L. A. No. 4712. In Bank. March 14, 1917. 

UNITED STATES FIDELITY & GUARANTY COMPANY (a Corporation), 
Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE 
OF CALIFORNIA, Respondents ; VICTOR ZANOTTI, LUIGI ZANOTTI and 
MAGDALEN ZANOTTI, Appellants. 

Wilful Misconduct — ^Bubdbn of Proof — Matteb of Affibmative Defense. — 
In proceedings before the Industrial Accident Commission the burden of proof is not 
upon the injured workman or the surviving dependents of a deceased employee to 
prove innocence of wilful misconduct In such proceedings wilful misconduct on 
the part of the injured employee is a matter of affirmative defense. 

Wilful Misconduct — Employee of Wineby — ^Asphyxiation in Wine Tank — 
Failube to Make Atmosphebic Test — Ignobance of Custom. — A workman 
employed in a winery is not guilty of wilful misconduct in entering an empty wine 
tank for the purpose of cleaning the same, without first testing the atmospheric condi- 
tions in the tank, where there were no rules formulated by the employer prohibiting 
an employee from so entering before making the test, and it is not shown that the 
employee had knowledge of a custom among winemakers to test the atmosphere of 
such a tank before entering the same. 

Id. — Id. — Id. — Knowledge of Custom. — An employee who had knowledge of such 
custom can not be held guilty of wilful misconduct from his mere presence in the 
tank, and in a dying condition, where the circumstances surrounding his death do not 
show whether or not he made any test before entering the tank. 
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Course OF Employment — Employee Going to Aid of Fellow- Workman is in 
course of his employer's business. 

Identity of Employer — Employees of Partnership — Injuries After Assign- 
ment TO Creditor — Liability of Insurer. — ^The insurer of a partnership against 
injuries to employees is not released from liability by reason of the fact that the 
injuries occurred after the partners had made an individual assignment of the assets 
and business to a creditor to hold until such creditor and certain other creditors 
were paid. 

Applications for writs of certiorari prayed to be directed against Industrial 
Accident Commission of the State of California. 

For Petitioners — Gumey E. Newlin, H. W. Kidd. 
For Respondents — Christopher M. Bradley. 

These proceedings in certiorari are taken to review the action of the Industrial 
Accident Commission in awarding compensation to the dependents of Daniele Maffia 
and Roberto Zanotti, who were asphyxiated in a wine tank while they were employed 
at a winery in Los Angeles. Maffia was a foreman. Zanotti was a workman under 
Maffia's direction. 

The Industrial Accident Commission found that the men were working "upon 
certain wine tanks which were required to be cleaned after emptying them of wine.** 
Regarding the usual manner of doing that kind of work the finding of the Commission 
was as follows : 'The custom in cleaning said tanks was for one person to work inside 
and one outside the tank, and that it was forbidden and contrary to the custom then 
in use for two persons to work inside of a tank at once, because of the danger of 
asphyxiation. That the custom of said employees, Maffia and Zanotti, was for Maffia 
to work outside the tank and Zanotti inside, while cleaning it. That there were no 
eyewitnesses to the accident, but that when discovered both Maffia and Zanotti were 
found inside of the tank they had been cleaning, in a dying condition, and that death 
resulted within a few minutes after their being removed.** There were further findings 
in the Maffia matter in the following language : 

"That it is proper and customary among winemakers before entering a vat to 
clean it, to test the atmosphere in the vat by a lighted candle, to determine the 
presence of poisonous gases. That the deceased Daniele Maffia was well acquainted 
with such custom and the necessity for its exercise. That no rules had been issued 
by the employer requiring such test to be made, and that there is no evidence to show 
that the deceased Roberto Zanotti had ever been instructed in the necessity of making 
such test. That there is no evidence to show whether or not such candle test was 
made by either of the deceased employees prior to entering the tank in which the 
accident occurred. That the evidence is, therefore, insufficient to establish that the 
death of the said Daniele Maffia was caused by wilful misconduct. That no charge 
of intoxication contributing to said death, is made by the defendants herein." There 
were findings to the same effect in the case of Zanotti. 

Petitioner's first contention is that recovery of compensation should have been 
denied because of the wilful misconduct of the two men, but as a preliminary to a 
discussion of that point, counsel for petitioner insist that proof of innocence of wilful 
misconduct is one of the burdens placed upon all claimants before the Industrial 
Accident Commission. Counsel rely in part upon the following language found in 
Great Western Power Co. v. PiUshury et ah, 170 Cal. 180-186, 1 I. A. C. Dec. 669 : 

"The question whether the accident was caused by the Vilful misconduct of the 
employee' is one that goes to the jurisdiction of the board, and is therefore open to 
inquiry on certiorari. Under the terms of the act, the liability exists only where 
there is a concurrence of certain conditions, one of which is the absence of such wilful 
misconduct." In using the language above quoted, Mr. Justice Sloss, who prepared 
the court's opinion, was not discussing the hurden of proof in proceedings before the 
Industrial Accident Commission but he was disposing of the contention that the 
finding of the Commission upon the question of wilful misconduct of the employee 
was not reviewable by this court He concluded that as a matter going to the 
jurisdiction of the Industrial Accident Commission it was subject to examination 
on certiorari. But the decision does not hold, nor does any authority to which our 
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attention has been called, that innocence of wilful misconduct on the part of the 
injured or killed workman must be affirmatively established in the proceeding before 
the Commission. If this were the rule the petitioner would be compelled, in every 
case, to establish all of the rules passed by the employer for the safety of the 
employees and then prove that no one of these regulations had been broken by the 
workman killed or injured in the alleged accident It is contended that the very 
definition of the right of an injured workman to receive compensation or of the 
surviving dependents of a deceased employee to obtain an award provided by law in 
proper cases, depends upon the absence of wilful misconduct. In this behalf 
McDougald v. Boyd, 172 Oal. 753, is cited as authority for the proposition that a 
statute may prescribe proof of a negative as an essential part of a plaintiff's cause 
of action. That was a tax proceeding — one in invitum — and it was held that, as the 
statute did not impose a tax generally upon all transfers of property made in contem- 
plation of death, but only upon those made "without valuable and adequate considera- 
tion,'* the burden was placed upon an officer seeking to collect an inheritance tax of 
showing that a transaction involving such transfer was in fact without sufficient 
consideration. The matter at bar is quite different. We are here considering not 
a proceeding in invitum, but one in which the law contemplates a fair weighing of all 
of the facts and the rights of the parties with as little formality as is compatible 
with justice. "Wilful misconduct," in a proceeding such as this, like "contributory 
negligence'* in a damage case, is matter of affirmative defense. While the question of 
"wilful misconduct" goes to the jurisdiction of the Industrial Accident Commission in 
the sense that no award may be made lawfully by that tribunal when the employee's 
"wilful misconduct" has contributed to his injury, nevertheless the Commission has 
the right to hear and determine all controversies between employers and workmen 
holding relatively the positions occupied by the decedents* petitioners and the firm 
that employed them. In that sense the matter of "wilful misconduct" is not jurisdic- 
tional but purely defensive. The rule has been so declared in British Columbia ^ugar 
Refining Co. v. Granick, 44 Can. Sup. Ct Rep. 105, 2 N. C. C. A. 852. This court 
has held that while the burden of proof in a matter before the Industrial Accident 
Commission is upon the applicant it is not necessary that every possibility of death 
by other than accidental means should be negatived. (Rideout Co. v. PilUhurg, 159 
Pac. Rep. 435-436; 3 I. A. C. Dec. 388.) 

The circumstances surrounding the death of Maffia and that of Zanotti do not 
show whether or not they or either of them made any test of the atmospheric condi- 
tions in the tank before entering. For all that appeared in the evidence they may 
have made tests and may have been satisfied in their own minds that they might 
safely venture within the tank ; or it may have been that one of them entered the 
tank, was overcome by the fumes and that his companion seeking to rescue him was 
also suffocated. These are all matters purely of speculation. But even if it be con- 
ceded that going into the wine tank, under the circumstances revealed, was negligence 
of a high degree, that does not help us in the solution of the problem presented to us. 
Negligence or lack of it is not the determinative factor in a proceeding before the 
Industrial Accident Commission. {Great Western Power Co. v. Pillshury et at., 
supra.) Wilful misconduct involves something more than negligence and it does not 
even include every violation of a rule. {Casey v. Humphries^ [1913] 6 B. W. C. C. 
520.) According to the finding of the Commission, which is supported by the evi- 
dence, there had been no rules formulated by the employer prohibiting an employee 
from entering a tank or vat before testing the atmosphere therein with a lighted 
candle. True, it was the custom, as found by the Commission, to make such tests, 
but Zanotti, in the absence of proof that he knew of such general practice, could not 
even be charged with negligence in entering the suffocating atmosphere without 
employing the common preliminary precaution. {Boin v. Spreckels Sugar Co., 155 
Cal. 612.) Much less might he be charged with wilful misconduct. Regarding Maffia 
the facts were different. He was a man of experience and we could perhaps construct 
an hypothetical case in which such a workman might be held guilty of wilful mis- 
conduct in the violation of a custom crystallized by long and universal practice into 
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a rule, although not formulated by the employer into a written precept or a spoken 
command ; but we can not say that under the circumstances presented by this record 
the Commissioners erred in finding the evidence insufficient to establish such mis- 
conduct on Maffia's part as ought to defeat the efforts of his surriving dependents to 
obtain compensation for his death. It might hare been that Maffia was overcome 
after going to the aid of Zanotti, in which event he would have been engaged in his 
employer's business. (Dragovich v. Iroquois Iron Co.^ 269 111. 478, 10 N. C. C. A. 
475; Waters v. Taylor Co., 218 N. Y. 248.) Indeed, a number of explanations are 
possible not merely to excuse but logically to account for Maffia's being in the tank ; 
and we can not say, therefore, that his mere presence therein and in a dying condition 
proves circumstantially his guilt of wilful misconduct. 

The two workmen were employed by the Aquilino-Lagomarsino Wine Company, 
a partnership for which petitioner wrote compensation insurance. Petitioner dis- 
claims liability on the ground that the partnership business had been assigned for the 
benefit of creditors and that the men who were killed had ceased to be employees of 
the co-partnership. The Commission found that one week prior to the accident 
F. A. Lucas had been appointed general manager of the business under a general 
power of attorney authorizing him so to act as manager and to receive and control 
the funds of the co-partnership ; that neither in form nor substance was this trans- 
action a sale or transfer of the partnership business to Lucas, but was placing 
partnership business and assets under his control until Lucas and certain other 
creditors should be paid ; and that Aquilino and Lagomarsino at all times remained 
the owners of the partnership business and the employers of Maffia and Zanotti. 
These findings are supported by the evidence. The alleged assignment was not made 
by the co-partnership, but by the partners individually. It was a private arrangement 
which could not be binding upon the workmen employed in the winery. There was 
no pretense that it was made in accordance with the statutes, section 3457, CivlJ 
Code, et seq. The mere transmission of the cxistody and management of the business 
to Lucas was not a sale, a transfer or an assignment for the benefit of creditors. 
No other matters discussed in the briefs require attention. 
The awards are affirmed. 

MELVIX, J. 
We concur: 

HENSHAW, J. 

SLOSS, J. 

SHAW, J. 

ANGELLOTTI, C. J. 

LORIGAN, J. 

LAWLOR, J. 



No. 3462— March 21, 1917. 

MRS. N. E. ANDERSON, and IRENE ANDERSON, ELSIE ANDERSON, 
DOROTHY ANDERSON, HELEN ANDERSON and ESTELLE ANDER- 
SON, MINORS, BY MRS. N. E. ANDERSON, their guardian ad litem and 
TRUSTEE, Applicanis, vs. P. E. DE PAOLI and FIDELITY and DEPOSIT 
COMPANY OF MARYLAND, Defendants, 

Proximate Cause of Death — Rupture of Aortic Aneurysm — No Unusual 
Strain. — Where the death of an employee was caused by the rupture of an aortic 
aneurysm while he was undergoing a normal and usual exertion in his occupation, 
which he had followed for many years, and the evidence showed that the 
aneurysm had been progressing for a year and a half and was the result of 
disease and likely to rupture at any time, held that the death was not proximately 
caused by, and did not arise out of, employment 

Pre-existing Condition of Disease — Limitation of Appucation of Rule — 
Rupture of Aortic Aneurysm. — The rule that the employer takes the employee 
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subject to his physical condition at the time of entering the employment is only 
of very general application and should not be applied where it would be unreason- 
able or would work injustice, as in the case of the rupture of an aortic aneurysm 
during a normal and usual exertion in the course of labor in an occupation which 
the employee had followed for many years, and where the aneurysm was the 
result of disease and not of the employment, and must inevitably have burst in 
the near future, independently of physical exertion. 

This was an application for a death benefit by the wife and children 
of N. E. Anderson, who died on November 2, 1916, as the result of the 
rupture of an aortic aneurysm. The deceased had followed the occupa- 
tion of roofer for many years and his labor was healthful and moderate 
and involved no extreme physical exertion. At the time of the rupture 
of the aneurysm, the deceased was lifting a roll of felt weighing about 
sixty pounds, an act which he had been performing in his work for many 
years; he did not slip, fall or suffer any unusual exertion or do any- 
thing out of the ordinary course of his labor. It was contended on 
behalf of the applicant that the rupture of the aneurysm was caused 
by the exertion in the employment and that therefore the death was 
proximately caused by and arose out of the employment. 

The medical testimony was to the effect that an aneurysm is the 
result of a process of disease arising independently of physical labor; 
that the bursting of an aneurysm often follows upon no exertion at 
all but is the culmination of a gradual process of the weakening of the 
blood vessels, and that the bursting of decedent's aneur>'sm would 
inevitably have occurred in the near future independently of any 
physical exertion. The autopsy upon the body of the deceased disclosed 
that a condition of aneurysm had extended over a period of a year and 
a half, and was sufficient to explain the rupture without reference to 
any strain. 

The Commission held that the rule heretofore laid down, to the effect 
that the employer takes the employee subject to his condition when he 
enters the employment, is not a rule which can be applied universally 
or where it would be unreasonable or would work injustice. It is only 
a rule of very general application, and should not be applied where, as 
in this case, the exertion which was the occasion of the rupture was 
perfectly normal, was not excessive and could not of itself have caused 
the bursting of the aneurysm. It was held further that the evidence 
was insuflScient to prove a causal connection between the work and the 
rupture of the aneurysm, or that the work was anything more than 
the occasion of the death. The present case was distinguished from that 
of Draper vs. Lore & Company (1 I. A. C. Dec. 132),. in which a death 
benefit was granted to the dependents of an employee who died as the 
result of a rupture of a less severe aneurysm upon undergoing the strain 
of excessive and unusual lifting. The applicants were accordingly 
denied a death benefit. 
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No. 3569— March 24, 1917. 

ROY E. LADD, Applicant, vs. C. T. CARTER, named in the application as 
C. S. CARTER, Defendant 

Excluded Employments — Casual — Laborer Employed by Grain Dealers to 
Load Grain in Emergency. — When a rancher undertook to buy grain to ship 
away and sell and unexpectedly and in an emergency employed a laborer to load 
part of it on the cars, held that since such work was a usual and necessarj- 
incident to a venture deliberately and designedly undertaken, said employment 
was not casual. 

Id. — Not in Usual Course of Business — Rancher Enqaginq in Grain Deal- 
ing — Employment of Laborer to Load Grain in Emergency. — Where 
defendant, a rancher, entered into contracts with neighboring ranchers for the 
purchase of grain which he was to ship away and sell, and by the terms of the 
contracts the vendors of the grain were to deliver it loaded upon the railroad 
cars, and because no cars were available when a part of the grain was delivered, 
it was piled on the railroad station platform, and when the cars were supplied, 
the defendant, in order to avoid the delay of notifying the vendors to come and 
load it, employed a laborer to load it, the job lasting about four days, held that 
since, in the usual experience of those engaged in the occupation of grain dealing, 
such work was a necessary incident to the occupation, even though an emergency 
matter according to defendant's plans, the employment of the laborer was within 
the usual course of the defendant's occupation. 

Id. — Employer's Business — Rancher Engaged in Buying and Selling Grain. — 
Where a rancher entered into contracts with other ranchers for the purchase at 
a price of $100,000 of sixty carloads of grain which he was to ship away and 
sell, held that, for the purposes of the Compensation Act, he was engaged in the 
business of grain dealer. 

D. B, Robnett, attorney, for Defendant. 

The defendant was engaged in the business of ranching and stock 
raising in Plumas County. In the autumn of 1916, he entered into 
contracts with different ranchers for the purchase, at a price of $100,000, 
of about sixty carloads of wheat, which he shipped away and sold for 
profit. By the terms of these contracts, those from whom the defendant 
bought the wheat were to deliver it loaded on the cars at various stations 
on the railroad. Nearly all the grain was loaded by the ranchers accord- 
ing to the terms of the contracts but because no cars were available at 
Alturas when the part of the wheat that was to be delivered at that 
point was ready for delivery, about one-half a carload was unloaded at 
the station platform. When the cars were supplied, defendant himself 
undertook to load the grain upon the cars in order to avoid the delay 
of communicating with the sellers, who were at a considerable distance, 
and awaiting their arrival to load it according to the contract. For 
this purpose the defendant hired the applicant, a laborer. The job 
lasted a])out four days and in the course of it the applicant slipped and 
fell and sustained a fracture of the kneecap. 

It was contended by the defendant that his business was primarily 
that of rancher, not that of grain dealer; that even if he were con- 
sidered to be engaged in the business of grain dealer, his business, by 
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the express terms of his contracts, did not include the loading of grain ; 
that his loading of the grain on this occasion was both casual and not 
in the usual course of his business and that therefore the applicant was 
at the time of the injury engaged in one of the employments excluded 
by Section 14 from the purview of the Act. 

The Commission held that although the defendant's general business 
or occupation was that of ranching, he was, for the purposes of the 
Compensation Act, engaged in the business or occupation of grain dealer 
at the time of applicant's injury. (See Rodner vs. Orogan, 3 I. A. C. 
Dec. 471.) It was held further that while the loading of the grain upon 
the cars was not in the usual course of the business as defendaut had 
planned under his contracts at that time to conduct it, nevertheless, in 
the usual experience of those engaged in that occupation, the loading of 
the grain upon cars was an act to be expected and necessarily incidental 
to that business, and that therefore the employment of the applicant 
was in the usual course of defendant's occupation, within the meaning 
of Section 14. It was held also that although the applicant was 
employed unexpectedly and in an emergency, his employment by 
defendant was not casual, since it was a usual and necessary incident 
to a venture deliberately and designedly undertaken. It was therefore 
held that the applicant's employment by defendant was not excluded 
by Section 14 of the Act and an award was made in his favor. 

A rehearing was granted for the purpose of further considering the 
issue of applicant's disability. 

Further rehearing denied. 

Award annulled by district court op appeal. (See page 301.) 

RehExVRIng denied by supreme court. 



No. 3623— March 24, 1917. 

J. C. PETERSON, Applicant, vs. ARNSTEIN, SIMON & COMPANY and GLOBE 
indemnity company, Defendants, 

Course of Employment — Injury to Traveling Salesman in Hotel. — Where a 
traveling salesman on a trip in his employment was injured while entering the 
washroom in his hotel after concluding his work for the day, held that the 
injury did not arise out of or in the course of his employment. 

J. J. McKenna, attorney, for Defendants. 

The applicant was a traveling salesman employed by the defendant 
Amstein, Simon & Company, a wholesale cloth house. After calling 
on a customer at 5.45 o'clock in the afternoon of September 23, 1916, 
while on one of his trips, he went back to the hotel at which he was 
stopping in San Diego. Before going to his room, he went into the 
washroom and while passing through the door was jostled by another 
person, fell and was injured. It was held that regardless of whether 
his return to the hotel may have been for reasons of the employment, 
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his entry into the washroom was for a purely personal reason and that 
he was not at that time performing any service for his employer and 
that the defendants were therefore not liable for compensation on 
account of said injury. (See Forman vs. IndusUial Accident Commis- 
sion, 3 I. A. C. Dec. 417 ; Gaskill vs. Van Voorhies, 2 I. A. C. Dec. 946 ; 
Jacobs vs. Davis-Schonwasser, id. 938; Va^i Winkle vs. Johnson Co., 
id. 212.) 



No. 3601— March 30, 1917. 

LOUIS ERIS, Applicant, vs. W. ROHDE and NEWSPAPER CARRIERS' 
PROTECTIVE ASSOCIATION OF CALIFORNIA, Defendants. 

INSUBANGE — PbOTECTIVE ASSOCIATION INDEMNIFYING MEKBEB — INDEMNIFICATION 

Only Afteb Compensation Paid by Employee. — Where an employer is a 
member of an association of employers in the same line of business, the by-laws 
of which association provide for the reimbursement to its members, out of dues 
collected for that purpose, of amounts which they had actually paid as compensa- 
tion to injured employees, held that such an arrangement is not a contract of 
insurance rendering the insurer primarily liable to the employee as provided in 
section 34 of the Compensation Act; that the insurer is not an 'insurance 
carrier" as defined by subdivision 6 of section 2 of the Act and that the Commis- 
sion is without jurisdiction to determine the respective rights and liabilities of 
the parties to such an arrangement 

P. A. Fontaine, attorney, for Applicant. 
Paul F, Fratessa, attorney, for Defendants. 

The applicant was employed by defendant Rohde as newspaper 
carrier. He was told of the job by another boy who had also carried 
papers on this route and who, in seeking a successor, asked only such 
boys as had bicycles. A bicycle or some similar i3onveyance was neces- 
sary in order to serve the route properly, although defendant Rohde 
did not formally or expressly require the boys to use such conveyance. 
In the early morning of October 18, 1916, after applicant had delivered 
the first paper on his route, he noticed that a nut on his bicycle needed 
tightening. He walked three and one-half blocks to his home to get a 
wrench and, while tightening the nut by the light of a flashlight lamp, 
the wrench slipped and struck him in the eye, causing an injury which 
resulted in a permanent partial disability. Applicant obtained full 
medical treatment at the French Hospital at San Francisco where, by 
reason of his membership, all medical services were furnished to him 
without cost other than the periodical payment of dues. The Com- 
mission held that the applicant was entitled to compensation without 
reimbursement for medical expenses and made an award accordingly. 

The defendant Newspaper Carriers' Protective Association of Cali- 
fornia, of which Rohde was a member, was an organization, one of the 
purposes of which was to indemnify its constituent members for pay- 
ments of compensation made by them to their respective injured 
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employees. The Association, however, did not conform to the pro- 
visions of Chapter 177 of the Laws of 1913 with reference to the 
formation of mutual compensation insurance associations. Also, under 
the specific terms of its by-laws, the Association was only secondarily 
liable to the injured employee, so that the agreement to indemnify did 
not conform to the provisions of Section 34 of the Workmen's Com- 
pensation Act. Also, by the terms of the arrangement, the Association 
could not, under the provisions of the Act, be substituted for or sub- 
rogated to the rights of the employer. It was therefore held that the 
Commission was without jurisdiction to determine the liability of the 
defendant Association to the applicant or to the defendant employer 
and the award was consequently made against the employer alone. 



No. 3789— March 31, 1917. 

ANTONE VIEIRA. Applicant, vs. CALIFORNIA NAVIGATION AND 
IMPROVEMENT COMPANY, Defendant. 

Pboximate Cause op Disability — Bronchitis Contracted Because of Lowered 
Vitality Due to Trauma to Chest. — Where an employee sustained an injury 
to his chest and two days afterwards was found to be suffering from acute 
bronchitis, and medical opinion was to the effect that bronchitis is not a direct 
result of trauma but may be a secondary effect produced by the lowering of 
vitality caused by trauma, held that the connection between the injury and the 
bronchitis was too indirect and uncertain to warrant a finding that the bronchitis 
was proximately caused by the injury. 

C. L. Brown, attorney, for Applicant. 
R, O, Hudson, attorney, for Defendant. 

The applicant, who was employed by defendant as a deck-hand on 
a river steamer plying out of San Francisco, was in some manner 
caught between the boat and the wharf at Stockton and sustained 
contusions on the shoulders and the upper part of the cnest. Two 
days afterwards, he reported to the Marine Hospital at San Fran- 
cisco, where he was found to be suffering also from an attack of bron- 
chitis. He recovered from the contusions in less than fourteen days 
from the date of the injury, but was disabled from work for a longer 
period by reason of the bronchitis. 

The physicians who treated the applicant claimed that the injury 
rendered him more susceptible to bronchitis by lowering his power of 
resistance and that in that sense his bronchitis was caused by the injury. 
They admitted, however, that if they had not known of the injury, 
they would have diagnosed a simple case of bronchitis, and the medical 
testimony was unanimous to the effect that bronchitis does not result 
directly from trauma but is only a secondary result of the lowering of 
vitality due to such causes as trauma, exposure and the like. 



Digitized by 



Google 



88 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

The Commission held that the causal relation between the injury and 
the bronchitis was so indirect and conjectural that the injury could 
not be said to have been the proximate cause of the bronchitis ; that to 
hold such a causal relation between the injury and the bronchitis to be 
proximate would render disease following injury compensable to an 
extent far beyond the purpose or intent of the Compensation Act. It 
was therefore held that the defendant was not liable for compensation 
for the disability due to the bronchitis. 



No. 3763— April 13, 1917. 

MARY A. BOCQUEL, Applicant, vs. PANAMA-CALIFORNIA INTERNA- 
TIONAL EXPOSITION AND iBTNA LIFE INSURANCE COMPANY, 
Defendants. 

Employee ob Independent Contbactob — Aviatob Engaged to Make Flights at 
Exposition. — Where an aviator, who had followed that occupation as such» 
entered into a written agreement with an exposition company, whereby he was 
to make a specified number of flights on the days and at the hours to be desig- 
nated by the Exposition, each flight to include specified maneuvers; which 
restricted him to flight for said Exposition only, within a designated territory; 
provided for a division of the gate receipts as his remuneration and relieved 
the exposition company from any liability for damages in tne event of an 
accident to the aviator, his representatives, attendants or property, held that 
said aviator was an independent contractor and not an employee. 

O'Shaughnessy & Best, attorneys, for Applicant. 
E. L, Stockwell, attorney, for Defendant. 

This was an application for a death benefit by the widow of Joseph 
G. Bocquel, an exhibiting aviator, who was killed on November 16, 1916, 
while making a flight at the Panama-California International Exposi- 
tion at San Diego. The deceased had engaged under a written con- 
tract with, the Exposition to make a certain number of exhibition 
flights at the Exposition grounds for a certain period on such days and 
at such hours as should be designated by the Exposition, each flight to 
include specified maneuvers. The contract restricted the deceased to 
flights for said Exposition exclusively, within a radius of two hundred 
miles of San Diego, provided for a certain division of gate receipts as 
deceased's remuneration and exempted the Exposition from liability 
for damages by reason of any accident to the deceased, his employees, 
representatives or equipment. 

The Commission held that at the time of his death, the deceased was 
engaged in the independent calling of aviator, and that, under well 
established principles, he bore to the defendant Expasition the relation 
of independent contractor, not that of employee. The applicant was 
accordingly denied a death benefit. 
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No. 3832— April 14, 1917. 
JAMES C. READY, Applicant, vs. CITY OF OAKLAND, Defendant. 

Statute op Limitations — "Further Disability" — ^Traumatic Cataract. — Where 
an injury to the eye caused no immediate disability beyond the waiting period 
but after eighteen months resulted in a traumatic cataract which caused- per- 
manent disability, held that such cataract was a "further disability" within the 
meaning of section 16 (c) of the Act as amended. 

Id. — Id. — Development Prior to Taking Effect of Amendment to Sec- 
tion 16 (c). — Where an injury occurred less than six months before the amend- 
ment to section 16 (c) became effective, a proceeding based upon a 'further 
disability" by reason of the injury may be commenced within 245 weeks of the 
date of the original injury. 

PhiUp M. Carey, attorney, for Applicant. 

Paul C, Morf and DeLancey C. Smith, attorneys, for Defendants. 

The applicant was employed by defendant as superintendent in the 
Oakland Municipal Garage. On February 23, 1915, he was struck in 
the left eye by a particle of metal which caused an immediate dis- 
ability of only two days. Less than six months before Febuary 14, 
1917, a traumatic cataract formed on the eye as a result of the injury 
and applicant filed an application on that date for compensation for 
the disability caused thereby. The Commission held that such dis- 
ability was a ** further disability" for which he was entitled to com- 
pensation under the following provision of the amendment to Section 
16 (c), which became effective on August 8, 1915: 

'^provided, however, that nothing contained in this section shall be 
construed to bar the right of any injured employee to institute 
proceedings for the collection of compensation within two hundred 
forty-five weeks after the date of the injury, upon the grounds that 
the original injury has caused further disability; and the juris- 
diction of the commission, in such cases, shall be a continuing 
jurisdiction at all times within such period." 

It was contended by the defendant that this provision does not apply 
where, as in this case, the original injury occurred before the amend- 
ment became effective. But the Commission held that since the statute 
of limitations concerns the remedy only and not the substantive rights 
of the parties, the period of limitations can be so changed after a cause 
of action arises as to extend the time within which the action may be 
brought, provided that the action is not barred by lapse of time when 
the extension of the statutory period becomes effective, although such 
extension will not operate in cases which are already barred when the 
extension becomes effective. The applicant was accordingly awarded 
a permanent partial disability indemnity. (See Palonibo vs. Selhy 
Smelting & Lead Co., 3 I. A. C. Dec. 474.) 
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No. 3777— April 17, 1917. 

HIRAM DOTSON, Applicant, vs. SOUTHERN CALIFORNIA EDISON 
COMPANY, Defendant, 

Pebmanent Disabiuty — Loss by Electric Lineman of Senses of Taste and 
Smell. — ^The loss by an electric lineman, as a result of an industrial injury, of 
the senses of taste and smell does not interfere with his efficiency as a lineman 
nor cause a diminution of earning power in such occupation, and is therefore 
not compensable. 

The applicant was employed by defendant as a subforeman lineman. 
On August 12, 1916, while disconnecting a transformer, applicant 
touched a fuse-holder carrying a high voltage electric current and 
thereby received an electric shock which rendered him unconscious and 
caused him to fall. As a result he sustained various bums and bruises 
and suflPered a permanent disability consisting of the loss of the senses 
of taste and smell. 

It was found that the loss of these senses does not interfere with 
efficiency as lineman nor cause a diminution of earning power in such 
occupation. The Commission therefore held that such injury does not 
constitute a permanent disability and the applicant was therefore 
awarded an indemnity for his temporary disability only. 



No. 3786— April 24, 1917. 

A BRAUN, Applicant, vs. HULDA BRAUN and MASSACHUSETTS BONDING 
& INSURANCE COMPANY, a cobporation, Defendants. 

Evidence — Sufficiency of — Contbact of Service Between Husband and Wife. — 
Where a husband and wife jointly secured a loan from a building and loan asso- 
ciation to erect certain houses, and in addition to the weekly payments made by 
said association for the building expenses, a weekly amount was paid them for 
living expenses, and the husband superintended the construction work, which 
was carried on in the wife's name, and the wife was insured against liability 
under the Compensation Act in this work, held that the evidence was not suflB- 
cient to show that the husband was an employee of his wife but that it showed 
rather that the construction was engaged in by them as a community or copartner- 
ship undertaking for their joint benefit. 

Employment — ^Presumption as Between Members of Family. — Where services 
are being rendered by a minor child to its parent, by a wife to a husband or by 
a husband for the benefit of his wife and family, the normal presumption is that 
the services were rendered in the course of the duties arising out of such 
relationship, unless there be positive evidence to establish an additional 
relationship. 

Employes and Employee — Husband as Employee of Wife. — There is considerable 
doubt whether under the laws of California, either a husband or a wife can be 
an employee of the other. 
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The facts are stated in the following Opinion : 

OPINION. 

The facts presented in the present case are peculiar. Applicant 
A. Braun and defendant Hulda Braun are, and were at the time of the 
accident herein complained of, husband and wife. The applicant, for 
some years prior to his injury, had been engaged in the real estate 
business in the city of Los Angeles, such business being the entire 
source of income of himself and his wife. In 1895 he deeded to his wife 
the real estate upon which his injury subsequently occurred. Some 
months ago the applicant and defendant decided to build some small 
houses upon the real estate in question. A loan was accordingly nego- 
tiated jointly by them from a building and loan association, and, 
inasmuch as the applicant decided to close his real estate ofiSce and 
superintend the construction work in a general way, it was provided 
that the sum of eighteen dollars ($18.00) per week should be allowed 
them by the building and loan association from the loan for living 
expenses, in addition to the payments made week by week for the con- 
struction of the houses as the work progressed. The applicant accord- 
ingly closed his oflSce and devoted his time to superintending the con- 
struction work. The property was in the name of the wife, as above 
stated, and a workmen's compensation insurance policy was taken out 
in her name with the Massachusetts Bonding & Insurance Company to 
cover the work. The applicant sustained an injury in the course of the 
work on the 25th day of November, 1916, and has brought this pro- 
ceeding nominally against his wife, but substantially against the latter 's 
insurance carrier, to secure benefits under the Workmen's Compensa- 
tion, Insurance and Safety Act for his injury. 

In should be noted that no claim is made upon the theory that the 
husband was insured by the policy as a self-employing person, or a 
member of the family of the employer, within the meaning of Section 
42 of the Workmen's Compensation, Insurance and Safety Act. The 
policy of insurance issued by the defendant insurance carrier does not 
purport to be a policy issued to a self -employing person or to a member 
of the family, nor are the names of any of the family set forth in the 
policy. The only theory upon which the applicant can recover is, 
therefore, that he was an employee of his wife and covered by the 
straight workmen's compensation insurance policy issued to her as 
employer. 

Upon investigating the matter, we find that there is considerable 
doubt whether, under the laws of California, husband or wife can be 
the employee of each other. Under the older common law the relation 
of husband and wife was legally so all-inclusive as to prevent the 
arising of any other legal relationship between the parties during 
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coverture. This has been modified by statutes until at the present time 
many of the disabilities of marriage are removed. Yet, at the present 
time, some of the peculiar consequences which would arise from the 
allowance of an award in this case, render the possibility of the relation- 
ship of master and servant existing between husband and wife doubtful. 
For instance, if defendant Hulda Braun were not insured, could her 
husband sue her personally and recover an award against her upon 
which execution could be taken ? Also, if the husband were entitled to 
receive compensation from his wife, would he, under the obligation to 
support his wife, be obliged to use compensation for her support, as 
well as for his own? And if the applicant, instead of being injured, 
had been killed, would the defendant, as his widow, be entitled to a 
death benefit against herself as his employer. Necessarily, if she could 
not be held liable, if uninsured, her insurance carrier can npt now be 
held liable, as the latter has insured her only against the liability 
imposed upon her by law. 

Assuming, however, that it is possible for the relationship of master 
and servant to arise between husband and wife, the evidence is insuf- 
ficient in the present case to show that such relationship was actually 
created. In other words, there is not sufficient evidence to show that 
the applicant was performing service in the capacity of employee as 
distinguished from the capacity of husband. 

In ordinary cases where a person is performing service for another, 
the presumption arises that such service is being rendered as an 
employee, as distinguished from an independent contractor or a 
volunteer. Where, however, the services are being rendered by a 
minor child to a parent, by a wife to a husband or by a husband for the 
benefit of his wife and family, the normal presumption is that the 
services are rendered in the course of the duties arising out of the 
relationship of parent and child or husband and wife, unless there 
be positive evidence to establish an additional relationship. 

In the present case the nature of the work done by the applicant is 
entirely consistent with the view that it was performed by him in his 
capacity of husband for the benefit of his wife and himself jointly, and 
there is no evidence to rebut the presumption. The fact that the houses 
were being built upon the separate property of the wife is not sufficient 
to show that the work was solely for her separate benefit or that the 
income from the premises would be held by her separately instead of 
being turned into the common fund of the household. 

The fact that the sum of eighteen dollars ($18.00) per week was 
allowed by the building and loan association, as the equivalent of appli- 
cant's wages, and was drawn week by week upon the payroll of the 
construction of the houses, is insufficient to show that such payment 
was regarded as the separate wages of the husband. In fact, it appears 



Digitized by 



Google 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 93 

from the evidence that this sum of eighteen dollars ($18.00) per week 
was applied for the joint living expenses of the husband and wife as a 
family, which entirely negatives the possibility of its being wages given 
by the defendant to her employee for the sole benefit of the employee. 

Moreover, there is no evidence that the applicant was under the 
complete direction and control of the defendant as to the details of his 
services regarding her as the person solely interested in the construction 
of the houses, and the record nowhere shows any express contract 
between the husband and wife by which the husband was to enter the 
service of his wife as an employee. 

Even disregarding the presumption existing in favor of the services 
having been performed because of the domestic relationship, the only 
legitimate inference to be drawn from the entire testimony in this 
proceeding is that the construction of the two houses was engaged in 
by husband and wife as a community or copartnership for their joint 
benefit and not for the sole benefit of the defendant. 

For these reasons compensation is denied. 

A. J. PiLLSBUBY, 

Will J. French, 
Commissioners. 



No. 3875— April 19, 1917. 
LOUIS J. ROBINSON, Applicant, vs. PEARL P. WALKER, Defendant 

Excluded Employments — Household Domestic Service — Employment in Lodg- 
ing House Not Excluded. — ^The keeping of a lodging house is a business, 
services in the course of which are neither household nor domestic. 

Id. — Casual and Not in Usual Coubse of Business — Periodical Cleaning of 
Lodging House. — The periodical cleaning required for lodging houses is so 
necessary and frequent as to be in the usual course of the lodging house keepers 
business, though the employment of service in such cleaning may be casual. 

Max R. Grim, attorney, for Applicant. 
Hugh J. Tye, attorney, for Defendant. 

The applicant was employed by the defendant as a house cleaner. 
The defendant was the proprietor of an eighteen-room lodging house 
in Stockton and employed the applicant during one of the periodical 
cleanings of the premises. On January 12, 1917, while tightening a 
window shade spring under his employer's supervision, the applicant 
sustained an injury to the eye. 

It was contended on behalf of the defendant that the applicant was 
employed in household domestic service ; that his employment by defend- 
ant was both casual and not in the usual course of the defendant's 
business and that the injury was caused by the applicant's wilful 
misconduct. The Commission held that the defendant as lodging house 
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keeper was engaged in a distinct business and that the applicant's 
employment was neither household nor domestic service. It was held 
further that since lodging houses necessarily require periodical clean- 
ings, the employment of applicant by defendant, while casual, was in 
the usual course of the business of the defendant. No evidence was 
offered tending to show any wilful misconduct on the part of the 
applicant and he was accordingly granted an award for compensation. 
(See Comaskey vs. Coleman, 3 I. A. C. Dec. 95.) 

Rehearing denied. 

Writ op review issued by third district court of appeal : Pending. 



No. 3857— April 21, 1917. 

ALBERT BEITER, Applicant, vs. ROSENBERG BROS. & COMPANY and 
GLOBE INDEMNITY COMPANY, Defendantn. 

Liability fob Medical Expense — Obsebving Physician at Opeeatiox. — Where 
the applicant sustained a hernia, liability by reason of which was denied by his 
employer, and it was agreed that the applicant undergo an operation by his own 
physician and that liability by reason of the hernia be determined on the opera- 
tive findings, and the applicant at the suggestion of his physician had present 
at the operation a second physician to observe the operation in order to be able 
thereafter to give testimony as to the nature of the hernia if necessary, and the 
operation disclosed that the hernia was compensable, and the employer paid full 
disability indemnity on account thereof but denied liability for the seri'ices of 
the second physician in observing said operation, held that said services were 
not included in the medical services which the applicant was entitled to have 
paid by the defendants. 

The applicant was employed by defendant Rosenberg Bros. & Com- 
pany as a laborer. On July 17, 1916, he discovered that he had 
sustained a hernia on account of which he consulted his own physician. 
This physician was of the opinion that the hernia was of recent trau- 
matic origin and that it was sustained while the applicant was per- 
forming the duties of his employment. The defendant insurance 
carrier, however, denied that it was liable for compensation on account 
of the hernia. It was finally agreed that applicant's physician should 
perform upon the applicant a radical operation for the cure of said 
hernia and that the question whether the hernia were compensable 
should be determined by the operative findings. For the applicant's 
protection, his physician suggested to applicant that it would be advis- 
able to have another physician present at the operation to observe the 
same in order to be able thereafter to give testimony as to the nature 
of the hernia. The applicant consented to this and it was agreed 
between him, his physician and the observing physician that the latter 
should act also as assistant at the operation, and that for his entire 
services he should receive a fee of $50.00 from the applicant. The 
operation disclosed that the hernia was Qorapensable. The defendants 
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paid applicant a full disability indemnity therefor and also the reason- 
able value of the services of applicant's physician and of the services 
of the observing physician as assistant at the operation. The defend- 
ants, however, declined to pay the fee of the observing physician for 
his services other than assisting at the operation. The liability of 
defendants for said physician's fee was the only issue in this 
proceeding. 

The Commission held that the expense incurred by the applicant for 
having the second physician present to observe the operation was not 
incurred by reason of the character of the operation or in order to 
provide the applicant with any necessary medical service which the 
defendants were not able and ready to supply, but was incurred by the 
applicant merely for his own satisfaction and for purposes outside the 
medical requirements of his injury, and that therefore said expense 
was not chargeable to the defendants. 



No. 3019— April 25, 1917. 

MRS. MANUEL SOUZA, Applicant, vs. WESTERN FUEL COMPANY and 
GLOBE INDEMNITY COMPANY, Defendants. 

Average Annual Earnings — Coal Shoveuno Stevedore — Sufficiency of 
Evidence. — Where the only specific evidence of definite amounts earned by 
a coal shoveling stevedore was contained in the pay rolls of certain coal com- 
panies for which the deceased had worked, and other stevedores working in the 
same line who were familiar with the decedent's working habits and the earnings 
in that occupation at the same place, testified that the deceased was a steadier 
worker than they were and that they earned more than the amount disclosed 
by the records of the said coal companies, and that they were of opinion that 
the deceased had earned an average of $25.00 per week during the year preceding 
his death, held that the evidence was sufficient to justify a finding that the 
decedent's weekly earnings averaged that amount. 

J. J, McKenna, attorney, for Defendants. 

This was an application by the widow of Manuel Souza for a death 
benefit. The deceased was employed on August 5, 1916, by defendant 
Western Fuel Company as a coal shoveling stevedore, and on that date 
was instantly killed by a piece of coal which fell through the hold of 
the ship on which he was working and struck him on the head. The 
chief issue was that of the average annual earnings. 

The evidence showed that neither the deceased nor his family had 
kept a record of his earnings ; that his work as stevedore was irregular ; 
that payment therefor was by the hour and that usually the books of 
the employers did not disclose the names of the stevedores working for 
them. It appeared further that the work of shoveling coal out of coal 
ships is classified as stevedoring and that the workmen belong to the 
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Stevedores' Union, but that they have steadier work than the average 
stevedore. There are two classes of these coal shoveling stevedores, 
the '^shoveler," getting $5.00 per day of nine hours, and the ** hatch- 
tender," getting $6.00 per day, and each getting $1.00 per hour over- 
time. The deceased acted in both capacities about equally ; at the time 
of his injury he was working as shoveler. Four wholesale coal firms 
for which the deceased had been accustomed to work had kept a record 
of his earnings for the year preceding his death, which showed his total 
earnings in that year to be $906.45. Certain stevedores who did the 
same kind of stevedoring work as the deceased testified that they were 
well acquainted with his working habits; that they knew that he had 
worked also during that year for other employers besides the said coal 
companies ; that he was a steadier worker than they were and that they 
themselves earned on an average much more than the records of the 
coal companies disclosed as the average weekly earnings of the deceased, 
and that they were of opinion that the deceased had earned an average 
of $25.00 per week. It was admitted that this amount was purely an 
estimate and was not based upon definite knowledge of amounts actually 
earned. 

On October 28, 1916, the Commission rendered Findings and Award 
which granted a death benefit based upon the amounts proved by the 
pay rolls of the four coal companies to have been earned by the 
deceased, which averaged $17.31 per week. The applicant petitioned 
for a rehearing, which was granted, and after a further hearing the 
Commission, on April 25, 1917, rendered its decision after rehearing, 
in which it was held that since the stevedores who testified had an 
intimate knowledge of the coal shoveling stevedore's occupation in 
San Francisco, and of the earning capacity of the deceased, their testi- 
mony was competent on the issue in this proceeding and that the 
evidence was sufficient to justify a finding that the decedent's average 
weekly earnings for the whole year were $25.00. A death benefit was 
accordingly awarded on this basis. 

Further rehearing denied. 

Award annulled by supreme court on question of MARniME juris- 
diction. 
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No. 3392— March 12, 1917. 

WILLIAM G. COUSINS, Applicant, vs. CHARLES F. HANLON and STATE 
COMPENSATION INSURANCE FUND, Defendants. 

Arising Out of Employment — Employee Sent Upon Street Upon Express 
Errand — Injury From Street Traffic. — Where an employee was sent by his 
employer upon two express errands to be performed during the noon hour, and 
after performing the first errand said employee loitered upon the street for a few 
minutes and while catching a street car to perform the second errand he was 
injured by an automobile, held that he was specially exposed by reason of his 
employment to the risk of injury by street traffic and that the injury arose out 
of the employment. 

Course of Employment — Employee Sent Upon Express Errand — Incidental 
Loitering Upon Street. — WTiere an employee was sent by his employer upon 
two express errands and after performing the first errand he loitered for a few 
minutes upon the street before going to perform the second errand, and he was 
injured while catching a street car to perform the second errand, held that said 
loitering was purely incidental to the performance of the errands and was not 
sufficient to take him out of the course of his employment. 

Proximate Cause of Disabiuty — Pre-existing Chronic Glaucoma of Progres- 
sive Type — Acute Glaucoma Precipitated by Blow on Head. — Where an 
employee had for several years suffered blindness in his left eye from chronic 
glaucoma and his right eye was thereafter found to be affected also with the 
initial stages of glaucoma, and a few days after the discovery of the glaucoma 
of the right eye he sustained a blow on the head and immediately thereafter 
suffered blindness from acute glaucoma of the right eye and the medical testi- 
mony established that the glaucoma of the right eye could be precipitated by the 
blow on the head but that total blindness of the right eye was inevitable as a 
result of the glaucoma independently of any injury, although the time when 
such blindness would become total could not be foretold, held that the loss of 
vision so far as precipitated and hastened by the injury was proximately caused 
thereby. 

Disability — Nature, Extent and Duration Of — Blindness f^M Acute 
(Jlaucoma Precipitated by Injury. — Where an employee was suffering from 
the initial stages of glaucoma which would after an indefinite period have pro- 
duced total blindness independently of any injury, and he sustained an injury to 
his head which precipitated acute symptoms of glaucoma and hastened the 
inevitable condition of total blindness, held that the disability was temporary 
and total and that the period of disability proximately caused by the injury was 
the period during which vision would have remained if there had been no injury. 

Id. — Id. — Id. — Method of Determining. — Where an employee had suffered total 
blindness in the left eye as a result of glaucoma and he was found to be suffering 
the initial stages of the disease in the right eye, and shortly thereafter he received 
an injury which precipitated acute glaucoma and consequent total blindness in 
the right eye, and it appeared that he would inevitably have suffered total blind- 
ness in the right eye after an indefinite period independently of any injury and 
that the disease would probably pursue the same course in the right eye that it 
had in the left, and that total blindness had appeared in the left eye in about on^ 
year, /k-W that the injurj- proximately caused a one year's temporary total 
disability of the right eye. 

Notice — No Prejudice From Failure to Give Notice Within Thirty Days — 
Aci'TE Glaucoma Precipitated by Blow on Head. — Where acute glaucoma 
was precipitated by a blow on the head and no notice was given to the employer 
of such injury to the head within thirty days, and immediate medical attention 
might have postponed the blindness caused by such injury but earlier knowledge 
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of the case would not have enabled the employer to obtain any further informa- 
tion on the case or make any other defense to the claim for compensation, and 
the prolongation of the vision would not have reduced the amount of compensa- 
tion to be paid, held that the employer was not mislead or prejudiced by such 
failure to give notice within the time prescribed by law. 

The applicant was employed by defendant Charles P. Ilanlon as a 
clerk, business manager and attorney. Pursuant to a direction of his 
employer the applicant, during the noon hour and after getting his 
lunch on May 15, 1916, investigated some leaks in a garage occupied by 
certain tenants of his employer and was proceeding to inspect certain 
carpenter work being done on one of his employer's buildings. Imme- 
diately after performing the first errand he loitered along the street for 
a few minutes looking in at store windows and while crossing the street 
to catch a street car to perform the second errand, he was knocked down 
by an auto truck and thereby suffered a fracture of certain bones in his 
foot and struck his head sharply against the pavement. "While receiv- 
ing treatment for his foot at the hospital immediately thereafter he 
noticed that the sight of his right eye had almost completely disappeared 
since the accident. He had been blind in his left eye since 1913 as a 
result of glaucoma but the sight of his right eye had remained practi- 
cally normal, although the oculist who had treated the left eye had, on 
examining the right eye a few days before the accident, noticed the 
initial stages of chronic glaucoma, such as that which had affected the 
other eye. This oculist was called in by the applicant immediately on 
the discovery of the trouble with the right eye and he found that acute 
glaucoma of the type which had affected the left eye had suddenly 
appeared in the right eye in a severe form. It was a type of the disease 
that would inevitably progress to total blindness in a period of time 
which would vary according to the individual case and which could not 
be foretold. For more than thirty days after the accident no notice was 
given to either of the defendants of any injury to the head and no claim 
was made that the accident had caused any disability in the right eye. 
The injury to the foot caused a short disability on account of which 
compensation was duly paid. The applicant later claimed compensa- 
tion for the disability which he had suffered by reason of the condition 
of his right eye but the defendant insurance carrier resisted this claim 
on the ground that the injury did not arise out of or in the course of 
the employment; that no part of the condition of the applicant's right 
eye was proximately caused by the injury and that the defendants 
were misled and prejudiced by lack of notice of injury to the head 
within the time prescribed by law. The Commission held that since the 
applicant was sent by his employer upon an express errand, he was 
specially exposed by reason of his employment to the risk of injury 
from street traffic; that his loitering was purely incidental to the 
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errands which he was performing and was not sufficient to take him 
out of the course of his employment and that the injury therefore 
arose out of and in the course of and was proximately caused by the 
employment. 

It was established by the medical testimony that the acute symptoms 
of the disease were precipitated by the blow which the applicant had 
received on his head and that although the disease would inevitably 
result in total J)lindness independently of any injury, nevertheless the 
appearance of the ultimate blindness was hastened by the injury. It 
was therefore held that the blindness of the right eye, so far as it was 
precipitated and hastened by the injury, was proximately caused 
thereby. But inasmuch as the blow on the head had merely hastened 
the blindness, it was found that the disability was not permanent, 
although there was no standard by which the duration of the disability 
proximately caused by the injury could be definitely determined. It 
appeared that the disease would probably pursue the same course in 
the right eye that it had in the left and that the blindness of the left 
eye had become total in about one year. It was accordingly held that 
the period of useful vision of the right eye, of which the applicant had 
been deprived by reason of the injury, was one year and the disability 
proximately caused by the injury was fixed as of that length. It was 
held further that the defendant insurance carrier was not misled or 
prejudiced by the applicant's failure to give notice of the eye injury 
within thirty days after it was sustained, since it clearly appeared that 
earlier knowledge of the condition of the eye would not have enabled 
the defendants either to obtain any further information on the case or 
to raise any further question of doubt as to the compensability of the 
injury or to interpose any other defense to the applicant's claim, but 
on the other hand that, if it would have affected defendants* position 
at all, it would merely have permitted of the prompter administration 
of medical treatment which would possibly have served to prolong the 
period of useful vision, thereby extending the applicant's disability 
and increasing the amount of compensation to be paid. The applicant 
was accordingly awarded compensation based upon a temporary total 
disability of one year. 



No. 3632— March 22, 1917. 

FRANK PRICE, Applicant, vs. BATES, BORLAND & AYER and GUARDIAN 
CASUALTY AND GUARANTY COMPANY, Defendants. 

Evidence — Sufficiency of — Proximate Cause of Typhoid Fever Suffered by 
Employee Living at Construction Camp. — Where a carpenter lived with 300 
other employees at his employer's construction camp and they used water from 
a creek which flowed through the camp, and after several weeks the carpenter 
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suflfered an attack of typhoid fever, and at that time water taken from the 
creek was found to contain typhoid germs and the whole watershed was found 
to be polluted, and the evidence showed that while said carpenter lived at said 
camp, the employees polluted the banks of the stream above where he drank; 
that a number of the employees suffered typhoid fever at about the same 
time; that several of those employed at the camp had typhoid fever a month 
before; that the disease can be contracted only by taking the typhoid bacillus 
into the alimentary canal ; that the period of incubation can be as short as 
two days and that infection can persist in ambulatory cases, which can spread 
the disease, held that the evidence was sufficient to prove that the carpenter 
contracted typhoid fever from the use of said creek water. 
Arising Out of Employment — ^Typhoid Feveb Contbacted While Living in 
Construction Camp. — Where it was intended that spring water should be 
furnished for the personal use of a large number of employees living at a con- 
struction camp, but the spring water was not always conveniently available and 
the emploj'ees, without being cautioned as to the danger of so doing, used 
and drank water from a creek which flowed through the camp, and from his 
use of such creek water one of said employees contracted typhoid fever, Jield 
that the typhoid fever arose out of the employment and was compensable. 

C. S. Bucher, attorney, for defendant Insurance Carrier. 

The applicant was a carpenter employed by the defendant Bates, 
Borland & Ayer, at its labor camp at San Pablo dam. In this camp 
were about 300 men, who were required by reason of their employment 
to live at the camp. It was intended that spring water be supplied 
for drinking purposes, and the personal use of the men, but the spring 
water was not always conveniently available and the men while at work 
drank water from a creek which flowed through the camp, and used 
water which was pumped from the creek and piped into the bunk house 
for use in the wash rooms. The men were not prohibited from using 
this water, nor were they cautioned that its use might be attended with 
danger. 

The applicant went to work in the camp in the latter part of October, 
1916, in good health ; on December 8, after feeling poorly for several 
weeks, he left work because of illness which was diagnosed as typhoid 
fever. The evidence showed that a number of the men were also 
stricken with the disease at about the same time ; that during the time 
that applicant was employed at the camp, the men polluted the banks 
of the creek above the places at which he and the other employees 
drank. Water taken from the creek at the camp on December 7 was 
found to contain typhoid germs and the whole watershed was found 
to be polluted on that day. 

The medical testimony was to the effect that t}T)hoid fever can be 
contracted only by the entrance of the typhoid bacillus into the alimen- 
tary canal ; that the period of incubation can be as short as two days ; 
that infection can persist in ambulatory cases, which can spread the 
disease, and that certain of the men employed at the camp were known 
to have had typhoid fever as early as November 6 or 7. 
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The Commission held that the evidence was sufficient to prove that 
the applicant contracted typhoid fever from the use of water supplied 
to him at the construction camp ; that he suffered the disease because 
of conditions to which he was subjected and risks to which he was 
especially exposed by reason of his employment, and that therefore the 
disease arose out of the employment and was compensable. (See Collins 
vs, Oakdale Irrigation District, 3 I. A. C. Dec. 344.) 

Rehearing denied. 



No. 3924— March 29, 1917. 

WILLIAM H. KEMPER, Applicant, vs. NATHAN DOHBMANN COMPANY and 
JSTNA LIFE INSURANCE COMPANY, Defendants. 

Statute of Limitations — Jurisdiction op Commission to Set Aside if 
Pleaded — Waiver Previous to Institution of Proceedings. — ^The Commis- 
sion has no power to set aside and refuse to consider as a defense the plea of the 
statute of limitations wh^n the evidence shows that the statutory period has 
run, even though there is evidence to show that the employer had, previously to 
the institution of proceedings, promised to waive this defense. 

Id. — "Further Disability'* — Metastatic Infection. — Where infection set in at 
the site of an injury but the employee returned to work three weeks later and 
continued at work continuously for five weeks, when he was taken ill with 
metastatic infection and boils resulting from the original injury and he laid off 
work for three weeks and again worked for two weeks, although able to da only 
half a day's labor, held that the metastatic infection was a "further disability" 
within the meaning of Section 16 (c) of the Compensation Act. 

Id. — Id. — Inability to Work. — ^A disability becomes a **further disability" within 
the meaning of the statute when it partially or wholly prevents the injured 
employee from following his employment after he returns to work subsequent 
to the injury. 

Id. — Id. — Proceedings Must Be Instituted Within Six Months After Discon- 
tinuance of Work. — Unless proceedings are instituted within six months of 
the date when the injured employee is compelled to discontinue work by reason 
of a further disability, his claim is barred. 

George J. Hatfield and Edwin H, Williams, attorneys, for Appli- 
cant. 

S. L. Stockwell and Redman & Alexander, attorneys, for Defend- 
ants. 

The facts and decision are stated in the following Opinion, which 
was rendered on June 19, 1917, with the Decision after Rehearing. 

opinion. 
On the 29th day of September, 1915, while opening a packing ease, 
applicant cut the third knuckle of his right hand with a piece of strap 
iron. Infection set in but, on October 20, he returned to his employ- 
ment and worked during the entire month of November except five days. 
On December 14 he was taken ill with what was believed to be meta- 
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static infection and boils and laid off work until the 3d of January, 
1916, when he returned to work and worked two weeks but, during this 
period, he was not able to do more than half day's work. He subse- 
quently went to a hospital and was treated for serious illness for a 
considerable time. 

An application for adjustment of controversy was not filed until the 
5th day of IVIarch, 1917, far beyond the six months limitation provided 
by section 16 of the Act, and also more than six months after the 
beginning of the '* further disability" provided for in Subsection (c) 
of Section 16. 

A hearing was held on the 21st of March and award entered on the 
29th denying compensation on the ground that the Commission was 
without jurisdiction by reason of the running of the statute of limita- 
tions. An application for rehearing was filed on the 17th of April and 
on the 28th of said month was granted. A hearing was held in pursu- 
ance thereof on the 8th day of ^lay, 1917, and after the filing of briefs, 
the ease was submitted for decision. 

Upon reconsideration of all the issues raised, this Commission is of 
the opinion that the original Findings and Award were correctly made 
and should be reaffirmed and for the reasons following : 

1. That the letter of September 21, 1916, from the insurance carrier 
to the employer, Nathan Dohrmann Company, stating that under cer- 
tain conditions the statute of limitations Avould be waived, can not be 
considered by this Commission for the reason that said statute was not 
waived but was ])leaded in bar of the claim. This Commission has no 
power to set aside and refuse to consider as a defense the statute of 
limitations when the evidence shows that it has run, if pleaded as a 
defense. 

2. We think that the metastatic development of boils following infec- 
tion became a ^* further disability" within the meaning of the statute 
when it partially or wholly prevented the injured employee from 
following his employment, and if the application for adjustment of 
controversy had been filed within six months from the date when these 
metastatic boils caused disability, applicant's claim would have been 
valid, but inasmuch as he failed to file any application at all until 
more than six months from the date when disability occurred, this 
Commission is without jurisdiction to extend any relief in the premises. 

For the foregoing reasons the original Award is hereby reaffirmed 
and made permanent. 

A. J. PiLLSBURY, 

Will J. French, 

Commissioners. 

Writ of review issued by supreme court : Pending. 
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No. 3700— March 31, 1917. 

HANNAH O. LIND, as executbix of the last wnx and testament of John 
L. Elmquist, deceased, Applicanty vs. JONATHAN ANDERSON and 
WESTERN INDEMNITY COMPANY, Defendants. 

Evidence — Sufficiency of — Proximate Cause of Death Following Fall. — 
Where a carpenter fell about four feet upon some sand and after a week's 
illness an operation was performed which disclosed gall stones with pus in the 
gall bladder and along the suspensory ligament of the liver and peritonitis about 
the liver and he died from an extended septicemia and an autopsy showed pus 
in the right thoracic cavit>- adjacent to the liver and an inflammation of the 
pericardium, and it appeared that the deceased had worked steadily up to 
the time of his injury, and the medical testimony was to the effect that the fall 
probably loosened certain adhesions which retained inflammatory products which 
were present within his system and there was no evidence that he suffered a 
blow upon any particular part of the body but only that he was considerably 
shaken up by the fall, held that the evidence was insuflScient to establish that 
the death was proximately caused by said fall. 

JV^. A. Eisner, attorney, for Applicant. 

Barry J, Colding, attorney, for Defendants. 

This was an application for a death benefit on account of the death 
of John L. Elmquist, who was employed by the defendant Jonathan 
Anderson as a carpenter. On October 26, 1916, while so employed, the 
deceased fell a distance of about four feet upon some sand ; he worked 
the rest of the day, about an hour and a half, and was able to get home 
without assistance but was confined to his bed for a week, during which 
time he became progressively worse. At the end of the week he was 
taken to the hospital with a tentative diagnosis of pneumonia and went 
almost at once into a condition of shock. An abdominal operation was 
performed which disclos(^d a condition of gall stones, with pus in the 
gall bladder and along the suspensory ligament of the liver and peri- 
tonitis about the liver. lie died shortly thereafter and an autopsy 
showed pus, also, in the right thoracic cavity adjacent to the liver and 
an inflammation of the pericardium. It appeared that some years 
theretofore he had sulTered an attack of gall stones and that while he 
wa.s able to work steadily until the date of his fall he was not robust 
and was favored with liglit work by his employers. It appeared fur- 
ther that the conditions found at the operation and the autopsy could 
not have been cansed by the injury alone but must have existed to a 
considerable extent theretofore; that without the injury he would, for 
the preservation of his life, undoubtedly have soon required an opera- 
tion by reason of the above conditions; that at the time of his fall he 
probably was jarred sufTficiently to loosen certain adhesions which 
retained inflammatory products, as a result of which there developed 
the more extensive and acute inflammation which was found at the time 
of his death. Tli(»re was no (evidence tliat at the time of his fall the 
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deceased sustained a blow to any particular part of his body or that 
he suffered anything more than a rather severe shaking up. 

The Commission held that the evidence was insuflScient to establish 
a causal relation between the fall and the death and a death benefit was 
accordingly denied. 

Rehearing granted : Findings and award affirmed. 



No. 3721— March 31, 1917. 

J. SOHX, Applicant, vs. H. E. EASTON, doing business as QUALITY BAKERY, 

Defendant. 

Employee ob Independent Contbactob — Bakeby Dbiveb on Commission Basis. — 
Where a bakery driver and salesman was paid a commission on goods sold, fixed 
his own hours, 861d to customers on his own route and used a horse and wagon 
which were supplied by the bakery, and the name and address of the bakery 
were painted on the wagon, and he worked for said bakery exclusively, and 
delivered goods for it for which he received no additional remuneration, and he 
was responsible for any credit which he extended to customers, held that he was 
not an independent contractor but was an employee of the bakery. 

J. R, Kronin, attorney, for Applicant. 

R. W. Dodge, attorney, for Defendant. 

The applicant was engaged by defendant as a salesman and delivery 
man. Before entering upon this service for defendant, the applicant 
had been acting as driver and delivery man for both the defendant and 
another bakery in Stockton under an arrangement whereby he paid for 
the goods received before he took them for delivery and sold them on 
a commission. He was accustomed to sell and deliver goods on a partic- 
ular route on which he knew a number of customers. The usual wages 
for such services were $18 per week but the applicant testified that at 
the time of entering the service of defendant exclusively the defendant 
told him that he could not pay more than $15 per week but that he 
would pay to applicant a certain commission on goods sold and that he 
would guarantee to him commissions in the minimum amount of $15 per 
week. The applicant was charged with the retail price of the goods 
that he took each morning, was credited with the goods returned at 
night and was at liberty to sell to whom he pleased ; as a matter of fact 
he retained the route which he had served while selling for both bakeries. 
He was furnished by defendant with a horse and wagon ; on the wagon 
were painted the name, address and telephone number of the defend- 
ant's establishment. He returned to defendant all commissions over 
$15 per week ; if he sold any goods on credit, he returned to defendant 
the full retail price therefor, less his commission, and thus himself 
assumed the risk of non-payment; he also delivered goods to the defend- 
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ant's wholesale trade and to some of his retail customers, for which he 
did not receive any additional remuneration; he started out in the 
morning when lie had completed the loading of the wagon, was not 
directed by defendant as to the route he should select or the persons 
to whom he should endeavor to sell, and he returned whenever he 
finished his route. 

The defendant testified that nothing was agreed upon between the 
parties as to wages or a guarantee of a minimum weekly commission; 
that the applicant was to return each week all commissions in excess 
of $15 until $8.50 should be returned to pay for the horse and wagon 
which the defendant rented at that figure and that any compensation in 
excess of $23.50 should go to the applicant ; that it was agreed that the 
applicant should purchase the defendant's goods and sell them on his 
own account at 20 per cent commission on the retail goods and 5 per 
cent on the wholesale goods. 

It did not expressly appear whether the applicant was to be allowed 
to work for others while selling for defendant or whether he was to 
serve defendant exclusively but the evidence indicated, as a reasonable 
assumption, that while the applicant was permitted a certain amount of 
discretion as to his hours and the route which he should serve, he was 
to devote his whole time to the service of the defendant. As a matter of 
fact, the applicant did not serve others while working for defendant 
under this arrangement. The use by the applicant of a wagon bearing 
the name and address of the defendant's establishment was an indica- 
tion to the public that they were dealing with the defendant and not 
with the applicant as an independent contractor and tends to negative 
the contention that the applicant was pursuing an independent calling. 
The payment of remuneration upon a commission basis is consistent 
with service either as an independent contractor or as an employee. 
The Commission held that the circumstances of the ease as a whole 
indicated that the applicant was an employee of the defendant rather 
than an independent contractor and accordingly rendered an award in 
favor of the applicant. (See Monroe vs. Yosemite Laundry Co., 
2 I. A. C. Dec. 710; Skidmore vs. Brown, 2 I. A. C. Dec. 493; Brown 
vs. Industrial Accident Commission, 53 Cal. Dec. 249, 4 I. A. C. 73.) 

Rehearing denied. 

Aw.vRD affirmed by third district court of appeal. (See page 
236.) 
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No. 3755— April 11, 1917. 
LUTHER BINGHAM, Applicant, vs. C. L. SMITH, Defendant, 

Excluded Employments — Farm Labor — Ranch Hand Unloading Hay Pub- 
chased BY Fabmeb fob Sale. — Where a farmer contracted with the United 
States Government to supply hay to the army and he was unable to fill the 
contract entirely with hay raised on his own land and to fill the deficiency he 
purchased hay on which he made no profit, and a ranch hand employed by him 
was injured while unloading the hay so purchased, held that at the time of said 
injury said ranch hand was engaged in farm labor. 

William P. Butcher, attorney, for Applicant. 

Leslie Eeed, attorney, for Defendant. 

The applicant was employed by the defendant as a ranch hand. The 
defendant entered into a contract with the United States Government 
to supply hay to the government troops in camp near Calexico. 
Because of the partial failure of his crop, the defendant was unable 
to fill this contract entirely with hay grown on his own land and con- 
sequently purchased hay at Holtville with which to fill the deficiency. 
This hay was sent by rail to Calexico. Upon its arrival, the defendant 
sent the applicant to Calexico to unload the hay from the cars and 
liaul it to the government warehouse. While so doing, the index finger 
of the applicant's left hand was injured by a hay hook; the wound 
became infected and resulted in a permanent disability for which the 
applicant sought compensation in this proceeding. The defendant 
was not in the hay contracting business and he made no profit on the 
hay thus purchased to fill the contract. lie contended that while the 
applicant was unloading the hay at Calexico, his employment was of 
the same character as Avhen he was employed upon the defendant's 
ranch, aiid tliat it was therefore excluded from the provisions of the 
Act as being farm labor. 

In the original Finding and Award, which were rendered on April 11, 
1917, this contention was not sustained by the Commission. The 
defendant filed a petition for rehearing which was granted and further 
evidence was taken. Tlie evidence as a whole showed that the appli- 
cant's general employment as farm hand involved the hauling of hay 
from the ranch to customers and the hauling of various articles from 
town to the ranch, and that the actual work being done by the appli- 
cant at the time of his injury was identical in character with the work 
(lone by him in the cour.sc of the duties of his employment as ranch 
hand. As its decisicm after rehearing, the Commission therefore held 
thnt in i)nrchasing and delivering this hay for the completion of the 
contract, the defendant was still engaged in the business of farming 
and was not engaged in the independent business of dealing in hay, 
and that at the time of his injury the applicant was therefore engaged 
in the excluded occupation of farm labor. The proceeding was accord- 
ingly dismissed for want of jurisdiction. (See Krayner vs. Industrial 
Accident Commission, 28 Cal. App. Dec. 580, 3 I. A. C. Dec, 453.), 

uigitizea Dy vjv.r\_/^lC 



INDUSTRL\L ACCIDENT COMMISSION DECISIONS. 107 

No. 2459— April 11, 1917. 

MRS. ALICE A. HUNT, Applimnt, TS. SOUTHERN PACIFIC COMPANY, 

Defendant. 

Course of Employment — ^Act Outside Express and Usual Duties — Reason- 
able Act in Emergency. — Where it was a duty of a fireman to bed a furnace 
with rock which he usually obtained from a certain bin into which it was 
unloaded from cars and it was not one of his express or usual duties to take 
such rock from the cars, this being a duty of another of his employer's depart- 
ments and he had no rock to bed a furnace and found none in the bin and, in 
order to prevent delay and inconvenience in the firing of the furnace, he went 
to get the necessary rock from a car which was standing beside said bin and 
he was knocked off said car and killed and it appeared that other firemen had 
theretofore taken such rock from such cars and it did not appear that any 
rule or order of the employer prohibiting him from going upon such car had 
been brought to the attention of the deceased or that he knew it was contrary 
to his employer's orders, held that under the circumstances of the emergency, 
said decedent's act was reasonable and proper and was within the course of 
his employment. 

Wilful Misconduct — Injury Not Caused by Violation of Safety Rule. — 
Where a fireman went upon a car to get some rock to use in the course of his 
employment and it was a rule of his employer that employees should not go 
around, under or on cars without displaying thereon certain signals and said 
fireman did not display said signals on said car, and he was killed by the colli- 
sion of certain other cars with said car, and he was not aware of said rule and 
said injury might have happened even if said signals had been displayed, held 
that the death was not caused by the wilful misconduct of the deceased. 

A. L. Clark, attorney, for Defendant. 

This was an application by the widow of William Minor Hunt for 
a death benefit. The deceased was employed by the defendant as fire- 
man at defendant's rolling mill at Sacramento. It was his duty to 
put into the bottom of a furnace as a bedding certain silica rock which 
he usually got from a bin into which it was loaded from cars. It was 
not a part of his express or usual duties to take or unload this rock 
from ears, this being a duty of the defendant's store department. On 
May 9, 1916, the deceased, needing rock with which to bed a furnace 
j!nd finding none in the bin, told the assistant foreman that he was 
going to get some rock from the car. The latter testified that he told 
him to keep off the car, although he admitted that this was only advice, 
not an order, and told him that it was against the rules. The deceased, 
however, in order that he might proceed with his duties without delay, 
went with two fellow employe(\s upon a car w^hich was standing upon a 
track beside the bin for the purpose of getting some of the rock to be 
used in the furnace. While he was on the car, some other cars which 
were being switched nearby ran into it and the deceased was knocked 
off and killed. The defendant introduced testimony to the effect that 
no other fireman was ever known to unload a car or go upon a car to 
get such rock. On the other hand, one of the two fellow employees who 
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^vent with deceased upon the car testified that he had seen firemen 
taking rock from cars and that he had helped them do it. So far as it 
appeared, no instruction had been given in regard to the unloadinjir of 
rock from the cars and no rule had been brought to the attention of 
the. firemen prohibiting such an act ; it did not appear that any such 
order or rule had been brought to the decedent's attention or that he 
knew that he was not supposed to go upon the car. 

It was contended by the defendant that since the deceased went out 
of the course of his usual duties and encroached upon the duties of 
another of defendant's departments, he was not acting in the course o£ 
his employment at the time of his injury. But the Commission found 
that unless suitable rock were available for the furnace, delay and 
inconvenience in the firing of the furnace would result and held that 
since other firemen had under similar circumstances unloaded such 
rock from the cars and there was no specific or strictly enforced rule 
against such an act, the decedent's act was, under the circumstances 
of the emergency, a reasonable and proper act, although it was not 
within the habitual or usual duties of a fireman. It was therefore 
held that at the time of his injury the deceased was acting within the 
course of his employment. 

The defendant also introduced evidence to the effect that one of 
its rules required employees, when going around, under or on cars on 
any track, to protect themselves by displaying certain signals; that if 
such signals had been displayed, the switching operations would have 
been performed on another track and the injury caused by the collision 
would not have occurred. The evidence showed that the deceased did 
not have any such signal displayed and it was contended on behalf of 
the defendant that he was therefore guilty of wilful misconduct which 
caused his death. But the Commission found that the deceased was 
not aware of such rule and that the accident might have happened 
even if said signals had been displayed and it was therefore held that 
said injury was not caused by the wilful misconduct of the deceased. 
The applicant was accordingly awarded a death benefit. 

Rehearing denied. 

Writ of review issued by supreme court: Pending. 



Digitized by 



Google 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 109 

No. 3698— April 13, 1917. 

THOMAS V. HARDWICK, Applicant vs. ARMSTRONG HOLDINGS COM- 
PANY AND LEROY ARMSTRONG, Defendants. 

Excluded Employments — Casual and Not in Usual Course of Employer's 
Business — Carpenter Erecting Residence. — Where a carpenter was em- 
ployed by the president of a corporation in the erection, upon land belonging 
to the corporation, of a private residence for himself, held that the employment 
of said carpenter, while not in the usual course of the employer's business, was 
not casual. 

Id. — Farm Labor — Carpenter Building Residence on Ranch. — Where a car- 
penter was employed by the president of a corporation, which was engaged in 
the business of farming and stock raising, to erect, upon land owned by the 
corporation, a private residence for himself, held that said carpenter was not 
engaged in farm labor. 

Average Annual Earnings — Carpenter Employed for Three Months on One 
Job — Computed Under Section 17 (a) (3). — Where a carpenter had been 
employed in the erection of a residence for his employer for about three months 
at $4 per day, working six days per week, and he had been working for many 
years as carpenter and it did not appear whether work as carpenter continued 
substantially the whole year in that neighborhood nor what were the average 
daily earnings of an employee who did such work substantially the whole of 
the year, held that the average annual earnings should be computed, under 
section 17 (o) (3), on the basis of the carpenter's average annual earning 
capacity and, thus computed, they were fixed at $1,200. 

Stuart M. Salisbury, attorney, for Defendants. 

The applicant fell and sustained a fracture of the second rib and 
of the coracoid process of the shoulder blade on August 13, 1916, 
while employed as carpenter at Lamanda Park, by the defendant 
I<eRoy Armstrong in the erection of a residence for said defendant 
upon land owned by the defendant corporation, Armstrong Holdings 
Company, of which the defendant LeRoy Armstrong was president. 
The chief contentions of the defendants were that the applicant's 
employment was farm labor and that it was both casual and not in the 
usual course of the employer's business. The Commission held that 
the applicant's employment was not farm labor and also that it was 
not casual. (See West vs. G. W. Hume Company^ 3 I. A. C. Dec. 399; 
Miller & TjUx, Incorporated, vs. Industrial Accident Commission^ 3 
T. A. C. Dec. 495.) It was therefore held that the applicant was 
entitled to compensation. 

The testimony showed that the applicant had been working as car- 
penter for many years; that at the time of the injury, he was being 
paid $4.00 per day, and had been working for the defendant at that 
wage for about three and one-half months. It did not appear whether 
he worked six or seven days per week nor whether carpenter work con- 
tinued for substantially the whole of the year preceding the injury in 
that neighborhood, nor, if so, what were the average daily earnings of 
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an employee who did such work. The Commission held that the average 
annual earnings should be determined on the basis of the applicant's 
average annual earning capacity, under the provisions of Section 17 (a) 
(3) of the Act. Thus computed, his average annual earnings were fixed 
at $1,200. 

Rehearing denied. 

Award affirmed by second district court of appeal. 



No. 3785— April 14, 1917. 

DOROTHY JANET PERRY and LA VERNE ETNA PERRY, Minors, by 
S. S. STROBRIDGE, guabdian ad litem, and GERTRUDE E. PERRY, 
Applicants, vs. FRESNO HERALD and HARTFORD ACCIDENT AND 
INDEMNITY COMPANY. Defendants. 

Dependenct — Widow of Deceased Employee Living Apabt. — Where an employee 
had deserted his wife and she had obtained an interlocutory decree of divorce 
without alimony before his injury and death and was at said time living separate 
and apart from him, held that said widow was not in fact dependent upon the 
deceased for support and that he was not legally liable for her support and that 
therefore she was not entitled to a death benefit. 

Id. — Illegitimate Minor Children of Deceased Living in His Family. — Where 
an employee was living apart from his wife who had obtained an interlocutory 
decree of divorce without alimony before his injury and death, and two 
illegitimate children of said deceased employee were living with him and their 
mother as members of his family at the time of his death, held that said 
children were totally dependent upon said deceased for support and that the 
entire death benefit should be apportioned to them. 

E, A, Ingalls, attorney, for Defendants. 

This was an application for a death benefit. The deceased, Clarence 
H. Perry, was employed by the defendant Fresno Herald as newspaper 
isolicitor. On November 10, 1916, an automobile in which he was riding 
while performing the duties of his employment overturned near Sanger 
and he received injuries from which he died on the same day. 

Gertrude E. Perry was the lawful wife of the deceased but was 
deserted by him about three years before his death. She had instituted 
proceedings for divorce in which an interlocutory decree was issued 
on October 26, 1916, with no provision for her support. On Feb- 
ruary 24, 1917, she filed in this proceeding her duly executed waiver 
and surrender of all her rights and claim for a death benefit. From 
December 4, 1913, until the date of his death, the deceased had lived 
with Jennie M. Perry, although she was not his lawful wife. The 
applicants Dorothy Janet Perry and La Verne Etna Perry are the 
illegitimate children of the deceased and Jennie M. Perry and were 
living with him and their mother as members of his family at the time 
cf his death. On this state of the record, the Commission rendered its 
Findings and Award on April 14, 1917, in which it was found that 
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Gertrude E. Perry, the decedent's lawful wife, was not living with 
him at the time of his death and had waived all right and claim for a 
death benefit ; that the minor applicants were living with him at that 
time and were wholly dependent upon him for their support. A death 
benefit was therefore aw^arded in favor of said minor applicants. 

On May 3, 1917, the defendant insurance carrier filed a petition for 
rehearing in which it was contended that the Commission acted in 
excess of its powers and that the Findings of Fact did not support the 
award in that Gertrude E. Perry, the widow of the deceased, was not 
a party to this proceeding and that her rights were not determined 
herein. On May 21, 1917, Gertrude E. Perry, as a person aggrieved 
by the Findings and Award, filed an application for rehearing in 
which it was contended that the w^aiver filed by her was unlawful and 
void under the provisions of Section 29 (a) of the Act; that she 
filed the same in the belief that, by reason of the interlocutory decree 
of divorce without alimony, she had no enforcible claim for a death 
benefit ; that she was wholly without means for her support and that, by 
means of certain insurance on the life of the deceased, ample provision 
had been made for the support of the. applicants and that she had 
signed and filed said waiver because of her sympathy for the applicants 
and in ignorance of said provision for their support. With this petition 
for rehearing she filed an application for a death benefit ; her petition 
for rehearing was granted and her application for a death benefit was 
consolidated with this proceeding. A further hearing was held, after 
which the Commission on June 16, 1917, rendered its decision after 
rehearing in which it was held that Gertrude E. Perry was not in fact 
dependent for her support upon the deceased at the time of his death 
and that the deceased was not legally liable for her support, and that 
she was therefore as a matter of law not dependent upon him ; that it 
was in accordance with the respective needs of the parties and was 
just and equitable that the entire death benefit be apportioned to the 
minor applicants as ordered in the Findings and Award, which were 
affirmed (see Soderlund vs. Union Lumber Company, 3 I. A. C. 
Dec. 366; Percy vs. Arctic Cold Storage Co., 3 I. A. C. Dec. 74). 

Further rehearing denied. 

Award affirmed by supreme court. 
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No. 3806— April 21, 1917. 

FRANK LANDRATH, Applicant, vs. THE MOUNTAIN COPPER COMPANY, 

LTD., Defendant, 

Proximate Cause of Disability — Chbonic Abthbitis and Dupuytben's Con- 
traction — Employee Restored to Condition Before Injury. — Where an 
employee at the time he was hired by his employer was suffering from chronic 
arthritis of his finger joints and a Dupuytren's contraction of both palms, and 
he sustained a slight injury to his finger, which became infected, and was 
treated by his employer's physician, and he was restored to the physical condi- 
tion in which he was before his injury, held that the employer was not liable 
on account of the employee's previous physical condition. 

Arthur M, Dean, attornej', for Applicant. 

IF. Z>. Tillotson, attorney, for Defendant. 

The applicant was employed by defendant as a mucker at defendant 's 
mine at Iron Mountain. On October 14, 1916, while breaking rock 
with a sledge hammer, a piece of rock struck the index finger of his 
right hand, causing a small cut near the second joint. The wound bled 
a little, but applicant thought little of it and gave it no treatment. He 
continued his work as usual until October 17, when he again injured 
the finger by striking it against some lagging that he was removing. 
The wound again bled a little but he went on with his work until a few 
minutes later when he received an injury to the thumb of his left hand 
which caused him to consult the resident physician at the mine. While 
this physician was treating the injured thumb, the applicant called his 
attention to the injured finger and examination showed a small incised 
wound which the doctor probed and painted with iodine. The next day 
a slight infection was found in the finger, which was treated until 
November 7, when applicant returned to work. He worked until 
December 22, when he laid off because of a condition in the second 
joints of all the fingers of both hands, which was diagnosed as chronic 
arthritis due to a rheumatic condition. He had also a Dupuytren 
contraction of the palmar fascia of each hand. The evidence showed 
that before entering the defendant's employ the applicant was suffer- 
ing from both ailments. The medical testimony showed that the infec- 
tion had little or no effect on these conditions, and that after the treat- 
ment by the defendant's physician the applicant was in the same condi- 
tion that he would have been in had he not received the injuries above 
mentioned. The Commission held that the defendant was not required 
to cure tlie original complaint or ailment from which the applicant was 
.suffering at the time of entering defendant's employ and that since 
defendant had restored him to the condition in which he was before he 
sustained the injuries complained of, it had discharged its full liability 
under the Compensation Act. The defendant was consequently dis- 
charged from all liability to applicant by reason of the claim asserted 
in this proceeding. 
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No. 3861— April 21, 1917. 

ESTHER BELL McFARLANE and BERNICE L. VAUGHN, A minor, by 
ESTHER BELL McFARLANE, her guardian ad litem. Applicant, vs. 
LOS ANGELES AND SALT LAKE RAILROAD COMPANY, Defendant. 

Jurisdiction — Interstate Commerce — Injury to Engine Herder. — Where an 
engine herder was injured while piloting from the train to its berth in the 
roundhouse an engine which had just pulled into the yard an interstate train, 
held that at the time of said injury said engine herder was engaged in interstate 
commerce. 

Ernest E, Noon, attorney, for Applicant. 

James E. Kelby and F, E. Pettit, Jr., attorneys, for Defendants. 

This was an application by the Avidow and minor child of Frank E. 
McFarlane for a death benefit. The deceased was employed by the 
defendant as an engine herder, his duties being to pilot engines between 
their places in the defendant's terminal yard at Los Angeles and their 
respective berths in the roundhouse. On December 9, 1916, defendant's 
train No. 7, an interstate train running from Chicago to Los Angeles, 
arrived at the terminal station at Los Angeles. Immediately upon its 
arrival, the deceased uncoupled the engine from the train and under- 
took to guide it through various switches to its berth in the roundhouse, 
the engine being still operated by its regular engineer and fireman, who 
obeyed the decedent's signals. At the same time, a switch engine 
coupled to the rear of the train was pulling it to another part of 
the station for the disposition of the mail, baggage and express. By 
reason of a faulty arrangement of switches, the engine which the 
deceased was piloting collided with the train and the deceased was 
crushed to death. 

In the original Findings and Award, which were rendered on 
April 21, 1917, it was held on the authoritj^ of Minneapolis <& St, Louis 
Railroad Company vs. Winters, decided by the Supreme Court of the 
United States on January 8, 1917 (special bulletin), that the move- 
ment of the engine from the train to the roundhouse was not a part of 
its interstate movement and was not interstate commerce and that 
therefore the deceased at the time of his injury and death was not 
engaged in interstate commerce. The defendant filed a petition for 
rehearing, which was granted. The parties filed briefs in which many 
authorities were cited. The Commission, in its decision after rehear- 
ing, which was rendered on July 21, 1917, held that the present case 
was distinguishable from the above cited case, in which it was held that 
while temporarily withdrawn from service for repairs, an engine which 
was being used for service in interstate commerce and which imme- 
diately after being repaired was again so used, was not engaged in 
interstate commerce. In the present case it was held that the move- 
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ment of the engine from the train to the roundhouse was so closely 
connected with the movement of interstate traffic that it was substan- 
tially a part of such traffic and that its function as an instrumentality 
of interstate commerce had not ceased. (See Norfolk & Western Rail- 
road Company vs. Ernest, 229 U. S. 114.) This proceeding was there- 
fore dismissed for want of jurisdiction. 



No. 3004— April 25, 1917. 

WILLIAM PAVLOVIC, dependent father of Nick Pavlovic, deceased, by his 
ATTORNEY IN FACT, STEPHEN PAVLOVIC, Applicant, vs. JOHN B. GLICK 
AND WESTERN INDEMNITY COMPANY, A corporation, Defendants. 

Statute of Limitations — Foreign Dependent — Power of Attorney Sent but 
Not Received Within One Year of Death — Sufficient Showing of 
Authority of Attorney in Fact. — Where a dependent father, a resident of 
Austria, wrote to his attorney in fact in this state that on a specified date 
theretofore, within one year from the date of the death of his son, a deceased 
employee, he had sent to the said attorney in fact a formal power of attorney, 
and this letter reached the attorney in fact within one year from the death of 
the employee, and the attorney in fact thereafter and within one year after the 
death filed an application for a death benefit on behalf of said dependent father 
and the formal power of attorney did not reach the attorney in fact until after 
the filing of the application and after the expiration of one year from the death, 
but was put in evidence in the proceeding's before the Commission and was 
sufficient in form, held that the application filed within the statutory-period was 
sufficient and that the Commission had jurisdiction to consider the application 
and award a death benefit. 

This was an application for a death benefit on account of the death 
of Nick Pavlovic, who died on September 5, 1915, as the result of being 
crushed in a ditch, in which he was working, in Los Angeles a few days 
theretofore. 

The application was filed on August 17, 1916, by Stephen Pavlovic, 
as attorney in fact for "William Pavlovic, the dependent father of the 
deceased, living in Austria. The evidence showed that several months 
before filing the application, Stephen Pavlovic wrote to the father for a 
formal power of attorney; that the father replied, by a letter dated 
March 24, 1916, which reached Stephen Pavlovic before the filing of 
the application herein, that he had sent it on March 20. It was delayed, 
however, and did not reach Stephen Pavlovic until about ten days 
before the third hearing in this proceeding, and after the lapse of 
one year from the death. It was contended on behalf of the defend- 
ants that at the time of the filing of the application a sufficient showing 
of the applicant's authority was not made, and that since the statutory 
period had elapsed before the receipt of the formal power of attorney, 
it arrived too late to authorize the attorney in fact to file or proceed 
with the application and that therefore the Commission was without 
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jurisdiction to consider the application and make an award. But the 
Commission held that since the father of the deceased had in fact made 
and sent a suflBcient power of attorney and so notified Stephen Pavlovic 
before the filing of the application and within the statutory period, 
and the power of attorney, though delayed in being delivered to Stephen 
Pavlovic, was actually delivered and was received and put in evidence 
as his authority, Stephen Pavlovic 's authority was suflBcient. 

The evidence showed that the deceased had made remittances to his 
father but the post-oflSce receipts showing the amounts sent were lost. 
However, the Commission held that the evidence was suflBcient to sup- 
port a Finding that the annual amoimt devoted by the deceased at the 
time of his death to the support of his father was $100 and accord- 
ingly awarded a death benefit upon this basis. 

Rehearing granted: Findings and aWard confirmed. 

Award annulled by second district court of appeal. 



No. 3961— April 25, 1917. 

AMELIO VILLALOBUS. Applicant, vs. THE ATCHISON, TOPEKA AND 
SANTA FE RAILWAY COMPANY, Defendants, 

Jurisdiction — Interstate Commerce — Breaking Rock for Dbheway Ovku 
Which Only Interstate Goods Were Haulfd. — Where a laborer was injured 
while breaking rock to surface a driveway over which only goods moving in 
interstate commerce were hauled, held that said laborer was not engaged in 
interstate commerce. 

Chas, L. Brown, attorney, for Applicant. 

M. W. Rccd, attorney, for Defendant. 

The applicant, a laborer employed by the defendant, was struck on 
the left ear on February .6, 1917, by a flying piece of rock. lie was 
employed to break ''slag'' which was to be used to surface a driveway 
in the terminal yards of the defendant at San Francisco. This drive- 
way extended from a shed to a street and over it goods were hauled 
from the shed to steamship docks for transportation to points outside 
the state. All the goods hauled over this driveway were goods moving 
in interstate commerce. 

It was contended on behalf of the defendant that the applicant at 
the time of his injury was engaged in an employment which facilitated 
interstate commerce and that therefore this Commission was without 
jurisdiction to consider this application, but the Commission held that 
the connection between the work which the applicant was doing with 
interstate commerce was so remote that the applicant could not be said 
to be engaged in interstate commerce or in work furthering or impeding 
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it and that therefore the present proceeding was within the jurisdiction 
of this Commission. It was found, however, that the disability for 
which the applicant sought compensation was due to a condition of 
catarrh of the ear and was not proximately caused by his injury. An 
award was accordingly made discharging the defendant from liability 
by reason of the applicant's claim. 



No. .2582— April 28, 1917. 

A. W. FURLONG, guardian of the persons and estates of RAYMOND A. 
LONG AND MARY E. LONG, minor children of ALBERT HENRY LONG, 
Applicant, vs. WOODWARD-BENNETT COMPANY, a corporation, and 
ROYAL INDEMNITY COMPANY, a corporation, Defendants. 

Extraterritorial Jurisdiction — Test of Residence in This State. — Where a 
cattle buyer left this state frequently on purchasing trips lasting several months 
at a time but had a room in his employer's plant which he used as his living 
headquarters when in this state, and he registered as a voter and paid his poll 
tax in this state and his will recited that he was "of the county of Santa Clara," 
held that he was a resident of this state as required by section 75 (a) of the Act, 

Id. — Effect of Section 75 (o) or the Act. — ^By the provisions of section 75 (a), 
the Commission has jurisdiction to award a death benetit for the injury and 
death in another state after that section became effective, of an employee who 
was a resident of and hired in this state. 

W. G. Fitzgerald and P. T. Fitzgerald^ attorneys, for Applicant 
Guardian. 

Clia^i. F, Hellganz, attorney, for Defendants. 

This was an application for a death benefit on behalf of the two 
minor children of Albert Henry Long, who was struck and killed by 
a train at Thistle Junction, Utah, on January 6, 1916, while working 
in the course of his employment by defendant Woodward-Bennett 
Company as a cattle buyer. The evidence showed that the duties of 
the decedent's employment took him to Utah, Nevada, and parts of 
California for several months of the year at a time. However, he had 
a room in his employer's plant in Los Angeles at which he made his 
headquarters. He voted in this city, his last registration being dated 
January 29, 1914. He paid poll taxes in Santa Clara County, and 
had bank accounts at Gilroy and Los Angeles. His last will and testa- 
ment, which was dated August 12, 1913, recited that he was *'of the 
County of Santa Clara.'' 

It was contended that the Commission was without jurisdiction in 
this proceeding for the reason that the deceased was not at the time 
of his injury a resident of this state as recjuired by the provisions of 
vsection 74 (a) of the Act. But the Commission held that under the 
above state of facts the deceased was at the time of his injury a resi- 
dent of this state as required by this section. (See Political Code, 
section 1289.) 
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It was contended further on the authority of the cases of North 
Alaska Salmon Company vs. Industrial Accident Commission (50 Cal. 
Dec. 473, 3 I. A: C. Dec. 132) and Kruse vs. Inductrial Accident Com- 
mission (53 Cal. Dec. 77, 4 I. A. C. Dec. 20), that the Commission 
has no jurisdiction to make an award for an injury sustained in another 
state. However, it is indicated in the Kruse case, supra, that the 
legislature had the right to give to the Commission jurisdiction over 
injuries sustained in another state by an employee otherwise within 
the jurisdiction of this state. The Commission held thal^ under the 
express provisions of section 75 (a) of the Act, which was in effect at 
the time of the injury, the legislature did confer such jurisdiction upon 
the Commission. It was found also that the minor applicants were 
totally dependent upon the deceased for support at the time of his 
injury and death and they were therefore accorded a death benefit. 



No. 2289— May 2, 1917. 

WILLIAM WARD, Applicant, V8 JOHN WARD and LONDON GUARANTEE 
& ACCIDENT COMPANY, ltd., Defendants. 

Decided May 24, 1916, and reported in 3 I. A. C. Dec. 220. 

(53 Cal. Dec. 549) 

S. F. No. 7939. In Bank. May 2, 1917. 

JOHN WARD and LONDON GUARANTEE & ACCIDENT COMPANY, Ltd., 
Petitioners, v. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE 
OF CALIFORNIA et al., Respondents; WILLIAM WARD, Applicant. 

Abisinq Out of Employment — Injury to Employee From Accidental Dis- 
charge OF Gun. — An injury received by a person employed by a contractor from 
the accidental discharge of a gun, due to the jolting of the wagon in which such 
person was proceeding to his place of employment, is not an injury arising out of 
and in the course of his employment, where the gun was taken along for the pleasure 
of a fellow-employee as part of his belongings being conveyed to said place and had 
no connection with or bearing upon any part of his work, notwithstanding his 
employer knew that he was taking the gun and made no protest thereto. 

Id. — Accidents Arising Out of and in Course of Employment — Defined. — 
The accidents arising out of the employment of the person injured are those in which 
it is possible to trace the injury to the nature of the employee's work, or to the 
risks to which the employer's business exposes the employee. 

Application for writ of review prayed for against Industrial Accident Commission 
of the State of California et al. 

For Petitioners — Walter H. Linforth. 
For Respondents — Christopher M. Bradley. 

John Ward, petitioner herein, is a contractor. William Ward, his brother, was 
employed by John to do general labor. John had a contract to dig post-holes on 
land some miles distant from the city of Santa Barbara. William was directed to 
drive the team hauling the wagon which contained the tools and implements for this 
work. The work would consume several days. Thomas Ward, a nephew of both of 
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the brothers, was employed by John Ward to accompany his ancle William on the 
wagon to the scene of the work and then during the progress of it to take care 
of the horses. Thomas was a young man of about twenty-one years of age. The 
wagon was loaded with the tools and implements, and Thomas climbed onto it, taking 
his seat beside his uncle, the driver, William. He took with him and placed on 
the seat between himself and his uncle a shotgun, resting the butt of the gun on the 
seat and the barrel leaning against the tools and implements with which the wagon 
was loaded. He took the gun for his own pleasure, thinking he would "get a chance 
to hunt out there after we quit work". The shotgun had no connection with nor 
bearing upon any part of the work which the men were employed to do. His 
employer, John, knew he was taking the gun. His uncle William knew that he had 
placed it on the seat between them and did not object. After having thus proceeded 
some miles on their journey, in a rough place on the road, the gun slipped from its 
insecure position on the seat, struck the footboard and was discharged, the shot 
striking William in the left arm and mutilating it so as to necessitate amputation. 
Under this state of facts — and they are without controversy — ^the Industrial Accident 
Commission, to which application was made for compensation, awarded compensation 
under its finding that the .injury "arose out of and happened in the course of said 
employment, and occurred while the injured employee was performing service grow- 
ing out of, incidental to and in the course of his employment". To review this award 
the employer and his insurance company secured this writ of review, and the sole 
{(uestion presented is whether it can be said that, within the contemplation of our 
law, this accident "arose out of" William Ward's employment, for admittedly it 
happened in the course of his employment and while he was performing service under 
his employment. 

Clearly we think this award cannot be upheld. Respondents* attorney has referred 
us to no authority upholding any similar award, and from his known industry and 
ability it is a safe assumption that such authorities do not exist. The case is clearly 
one where an employee in the performance of his duty meets with an accident 
bearing no relation whatsoever to the nature of the employment. The only argument 
in support of the award would be, it seems to us, that the employer in permitting 
the fellow employee to take with him the shotgun subjected the injured man to an 
oxtra hazard. But as against this it is clear that the employer, though he knew 
that the shotgun was to be taken along, neither ordered it nor in any other way 
than by his silence assented to it. It is not even contended that the employer knew 
that the gun was loaded, and unloaded it was as harmless as any of the tools which 
they were carrying. It was quite open to the injured man to object to the presence 
of the gun, if in fact he did object to it, and it was but a part of common prudence 
for him to have seen that the gun was unloaded when he assented to his nephew 
placing it in this obviously dangerous position. The decision of this matter is clearly 
within the principle declared in such cases as Coronado Beach Co. v. PilUburyy 172 
Cal. G82 (3 I. A. C. Dec. 249), and Fishering v. PUhhury, 172 Cal. 690 (3 I. A. C. 
Dec. 253). In the first of these cases it is said: "The accidents arising out of the 
employment of the person injured are those in which it is possible to trace the injury 
to the nature of the employee's work, or to the risks to which the employer's business 
exposes the employee. The accident must be one resulting from a risk reasonably 
incident to the employment." This accident was no more reasonably incident to the 
employment than it would have been had a pistol been carried in the nephew's pocket 
and by the same jolt of the wagon had been accidentally discharged to the injury of 
the uncle. 

The award is therefore annulled. 

HENSHAW, J. 
We concur: 

SHAW, J. 

SLOSS, J. 

MELVIN, J. 

ANGELLOTTI, C. J. 
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No. 1439— May 9, 1917. 

JBTNA LIFE INSURANCE COMPANY, AppUcant, vs. ARTHUR FELIX 

RIECK, Defendant, 

Decided April 15, 1916, and reported in 3 I. A. C. Dec. 163. 

(53 Cal. Dec. 583) 

S. F. No. 7W3. In Bank. May 9, 1917. 

JETFl^X LIFE INSURANCE CO. (a corporation), Petitioner, v. INDUSTRIAL 
ACCIDENT COMMISSION and ARTHUR FELIX RIECK, Respondents. 

Employment — Injuries to Minor While Rendering Services to Father — 
Medical and Other Expenses Incurred by Father — Insubance Company Not 
Liable for Payment. — Under the Workmen's Compensation Act the father of a 
minor of the age of nineteen years living with his parents at their home on the 
father's ranch is not entitled to payment from the insurance company, which issued 
its policy protecting him against claims for injuries ojf the part of his employees, 
for medical and other expenses incurred by him growing out of an injury to his son 
received while the son was rendering services to his father, where the evidence shows 
that the minor had not been emancipated, and therefore unable to enter into a 
valid contract of hiring. 

Id. — Parent and Child — Payment of Small Sums of Money for Services — 
Insufficient Evidence of Emancipation. — An emancipation is not shown by the 
payment by the father to the son of small sums of money from time to time on 
account of services. 

Application for writ of review prayed for against Industrial Accident Commission 
and Arthur Felix Rieck. 

For Petitioner — Redman & Alexander. 
For Respondents — Christopher M. Bradley. 

Review of an award of the Industrial Accident Commission. Arthur Rieck was 
discovered on his father's ranch, unconscious and with a fractured skull. He was 
at the time a minor of the age of nineteen years, who was living with his parents at 
their home on the ranch. He did such work on the ranch as he was directed to do 
by his father. No one was an eye-witness to his accident, but the evidence points 
with strong probability to the fact that while riding a horse to round up mules 
in a field on the ranch he was thrown and struck on his head. The evidence 
unquestionably, then, supports the commission's ^ndings that his injury arose out of 
the services which he was rendering to his father. The vital question is whether 
under the evidence he was an employee within the meaning of our law. The case 
arises under the demand of the father against the petitioner for the payment of 
medical and other expenses incurred by the father and growing out of this injury 
to his son. The Aetna Life Insurance Company had issued its policy, protecting the 
father against such claims on the part of his employees. This present claim was 
pressed upon the ground that the son was such an employee and the commission so 
held, making its award accordingly. 

Section 197 of our Civil Code provides that, *'The father and mother of a legitimate 
unmarried minor child are equally entitled to its custody, services and earnings." 
In this class belongs Arthur Rieck, and unquestionably unless there had been some 
legal change in the status of father and son each and both were subject to the 
provisions of this code section and the provisions of section 196 of the same code, 
which declares that **The parent entitled to the custody of a child must give him 
support and education suitable to his circumstances." Section 14 of the Compen- 
sation Act defines an employee as a **person in the service of an employer as defined 
by section 13 under any appointment or contract of hire or apprenticeship express 
or implied, oral or written, including aliens and also including minors". In this 
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connection section 1965 of the Civil Code defines a contract of employment in the 
following language: '*The contract of employment is a contract by which one, who 
is called the employer engaged another, who is called the employee, to do something 
for the benefit of the employer, or of a third person." 

The evidence upon this matter (that of the father) is as follows: 

"Q. What was the agreement or arrangement between you and your son with 
i-eference to his employment? 

"A. There was really no arrangement, he is not of age, and simply works for 
what I tell him, and there was no contract or agn^eement whatever between us, 
he does whatever I tell him to do. . . . 

"Q. Your book does not show any payments made to him by check or cash? 

"A. I have no record of that at all. He is not of age. His wages belong to me ; 
I don't have to pay him any wages. . . . 

"Q. How does it happen that you never had any chaise against Felix in this book? 

"A. He is my son, and I am supposed to furnish him everything until he is of age." 

It would seem that this law and this evidence was conclusively determinative of 
the matter against the award of the commission. But the argument in support 
of the award is that a minor is invested with the power to make a contract of 
hiring under sections 33 and 34 of the Civil Code; that section 14 of the Compen- 
sation Act above quoted includes in its definition of employees minors; that from 
the evidence the commission was justified in finding an implied contract of service; 
that such an implied contract of service will support this award; that this implied 
contract of service need not be for a fixed wage, but may be upon the basis of the 
usual payment for such services, or upon the expectations of the parties; that 
therefore any testimony which warrants the inference that services were rendered 
under such expectations and were accepted by the other party with knowledge, actual 
or constructive, of such expectations, is suflScient to establish the relationship of 
employer and employee; and finally that herein it is "notable" that both father and 
son are insisting that the relationship existed, while it is only an outstanding third 
party — the insurance company — which is denying it 

It is indeed notable that father and son have combined in their demand against 
the insurance company, but it has not the slightest persuasive value as tending to 
establish the relationship which they claim to have existed. Their interests in this 
particular action are identical, and together they are working for a common end. 
But aside from this, the fault and fallacy of respondent's argument will at once 
become apparent when it is pointed out that the reasoning upon which respondents 
rely and the authorities which they bring to the support of that reasoning (where 
the relationship between parent and minor child is involved) all have to do with the 
case of an emancipated child, who has by virtue of that emancipation become entitled 
to contract for himself. 

We need not here enter into any lengthy discussion of what acts or omissions will 
effectuate the emancipation of a child for the simple reason that no emancipation 
can be here asserted, and the father's testimony, showing rather an unusually clear 
conception of his rights and corresponding duties, is an absolute denial of emancipa- 
tion. *'There was no contract or agreement whatever between us." "He does what- 
ever I tell him to do." . . . "His wages belong to me. I don't have to pay 
him any wages." "He is my son and I am supposed to furnish him everything until 
he is of age." Suffice it upon the question of emancipation to quote from our own 
case of Lackman v. Wood, 25 Cal. 147, and to refer to 25 Cyc. 1672. In Lackman 
V. Wood it is said: 

"The power of a father to emancipate his minor child cannot be questioned, nor 
can there be any doubt as to the effect of such emancipation upon the relations 
of the persons who are parties to it. The child is freed by emancipation from 
parental control ; he can claim his earnings thereafter as against his father, and 
is in all respects his own man. 

"Emancipation is defined as *An act by which a person, who was once in the 
power of another, is rendered free,* and the adjudged cases show that the doctrine 
of emancipation, as actually administered, is not less comprehensive that the 
definition." 
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Nor, finally, does the fact that the father from time to time gave the son small 
sums of money, even though both father and son should testify that these sums were 
on account of payment of wages, at all* militate against the incontrovertible fact 
that the son had not been emancipated. A son of nineteen years of age was surely 
entitled to some spending money, and as his earnings belonged wholly to his father, 
it would be strange indeed if his father did not give him such sums for his own 
purposes. Many fathers are called upon to do the same thing, and many, to 
encourage their sons to form habits of industry and frugality, and *'to learn the 
value of money", make these donations dependent to a greater or less extent upon 
the conduct and services of the child. But such payments in no sense work an 
emancipation of the child himself. (Schouler on Domestic Relations, 5th ed., sec. 
267; Arnold v. Norton, 25 Conn. 92.) 
The award is therefore annulled. 

IlENSHAW, J. 
We concur: 
MELVIN, J. 
SHAW, J. 
SLOSS, J. 
ANGELLOTTI, C. J. 



No. 1623— May 9, 1917. 

CHARLES RIVES, Applicant, vs. J. HARLEY SMITH. Defendant. 

Notice — Oral Information of Injury — No Prejudice. — Where no written notice 
of injury was given to the employer by or on behalf *of the injured employee, 
but the employer was not prejudiced by the lack of such notice and he had oral 
information of said injury from the injured employee and knew in detail of the 
employee's claim for compensation on the day the injury was sustained, held 
that said employer was notified as required by Section 20. 

John H. Crdbbe, attorney, for Defendant. 

This proceeding was originally reported in 2. I. A. C. Dee. 888. It 
was later considered by the Supreme Court of this State upon a Avrit 
of review and the award was annulled on January 10, 1917, without 
prejudice to further proceedings before the Commission, on the ground 
that the actual knowledge of an injury which, by the provisions of 
Section 20 of the Compensation Act, constitutes sufficient notice thereof, 
must be first-hand knowledge and not mere oral information. (See 
Smith vs. Industrial Accident Commission, 53 Cal. Dec. 58, 4 I. A. C. 
Dec. 2.) 

Upon further proceedings before the Commission, evidence was pro- 
duced which showed that the employer's shop foreman was orally 
notified in person by the injured employee and that upon the day 
of the injury and several times within thirty days and thereafter the 
employee orally notified the employer himself of the injury and that 
although the employer or his representative was not present at the 
moment of the injury, he knew of the applicant's claim in detail upon 
the day of the injury and at all times thereafter. The Commission 
found that the employer had been in no way prejudiced by failure to 
receive formal written notice of the injiir>' and held that the applicant's 
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oral notification to defendant of the injury on the day of its occur- 
rence and thereafter and defendant's knowledge of applicant's claim 
were suflScient to constitute the notice required by Section 20. New 
Findings and Award were accordingly rendered in favor of the appli- 
cant for the compensation granted in the original award. 



No. 3285— May 10, 1917. 

BEN PETERSON, Applicant, vs. BRISTOL BAY PACKING COMPANY, 
(L. A. Pedebsen, proprietob), Defendant. 

Proximate Cause of Disability — Preexisting Disease — Knee Injury Com- 
plicated BY Syphilis. — Where a cook sustained an injury to his knee, which 
was diagnosed as a chronic synovitis, and the disability was prolonged by a 
preexisting condition of syphilis which could be cured in about two months by 
appropriate antisyphilitic treatment, held that the whole disability was proxi- 
mately caused by the injury and that the cook was entitled to antisyphilitic 
treatment by his employer. 

Id.~Id. — Distinction Between Ordinary Disability Prolonged by Specifio 
Disease and More Sebious Disability Proximately Caused by It — 
Rule Stated. — Although the employer takes the employee subject to his 
physical condition at the time of entering the employment, more serious dis- 
abilities proximately caused by a specific disease are to be distinguished from 
ordinary disabilities which are prolonged by the disease but which, without the 
injury to precipitate them, would not have been caused by the specific disease. 

Wise i& O'Connor, attorneys, for Defendants. 

Findings and Award were rendered in this proceeding on Decem- 
ber 9, 1916. A rehearing was denied the defendant, which thereafter 
filed a petition for termination of disability indemnity on the ground 
that the synovitis which the applicant sustained by reason of the injury . 
was complicated by syphilis with which the applicant was affected 
before his injury and that the normal period of the disability following 
such an injury had been prolonged by this condition. It appeared, 
however, that the syphilitic condition could be cured in about two 
months by appropriate antisyphilitic treatment. The Commission 
denied the petition to terminate the disability indemnity and ordered 
that the applicant be treated for the syphilis by the defendant for 
reasons which appear in the following Opinion, which was rendered 
with the Order. (See Giusto vs. Godeau, 3 I. A. C. Dec. 529.) The 
parties later made a final settlement which was approved by the 
Commission. 

OPINION. 

The applicant in this case was injured on the 24th day of July, 1916, 
while working for the defendant as a cook at Bristol Bay, Alaska. The 
oven door was out of order and fell back upon applicant's knee. He 
was in bed five weeks and then up and about, though unable to work, 
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when he returned to San Francisco on the 8th of September and sub- 
jected himself to further treatment. 

The principal issues involved in the case are the nature and extent 
of the injury and whether or not the disability was proximately caused 
by such injury. The evidence established a condition of synovitis in 
the knee but which would have cleared up in a few weeks had it not 
been for the complicating interference of a specific disease, this disease 
requiring energetic treatment as a preliminary to curing the knee con- 
dition. Defendant resists the claim on the ground that he should not 
be chargeable with a disability prolonged by a disease, although 
caused by an injury. 

It is a fundamental principle of compensation law that the employer 
takes the employee subject to the condition he is in when he enters the 
employment, whether or not such physical condition involves any form 
of disorder. These disorders are so prevalent that if compensation 
were denied wherever an injury is complicated by a so-called ** specific'' 
disease, a great many working people would be without compensation 
to tide them over their period of adversity and, in so far, the law would 
fail of its purpose to prevent poverty arising out of injury. 

In this case there is no question about the injury and that applicant 
was disabled as a result of such injury. As this Commission has many 
times stated, compensation is not alone for those who are without spot 
or blemish, but for all who work and there are thousands working who 
are afflicted with serious maladies which will complicate any injury 
they may suffer. Nevertheless, in most instances, their disability is 
proximately caused by their injury and not by their disease, which, 
without injury to precipitate it, might scarcely have troubled them 
during the rest of their natural lives. 

The Commission distinguishes, however, between ordinary disabilities 
prolonged by complications with specific diseases and those more serious 
disabilities which are proximately caused, not by the injury, but by the 
specific disease, such as tabes dorsalis or paresis or spontaneous fracture. 
In such cases the injuries which may have been suffered were only inci- 
dents contributing to and not proximate causes of, disability or death, 
and, therefore, in such cases, compensation will be allowed only in so 
far as the injuries did, themselves, apart from the specific diseases, 
cause disability. 

For the foregoing reasons the petition for termination of the dis- 
ability in this, case is denied. 

A. J. PiLLSBURY, 

Will J. French, 
JIeyer Lissner, 

Commissioners. 
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No. 3519— May 10, 1917. 

ISAAC R. BENJAMIN, Applicant, vs. THE JOS. GARNEAU COMPANY, INC., 
AND GLOBE INDEMNITY COMPANY, Defendants. 

Election of Remedy — Petition to Withdraw Claim After Rendition of 
Findings and Award^Election With Full Knowledge. — Where an 
employer paid certain amounts on account of an injury to his employee but 
did not notify his insurance carrier of the injury until more than six months 
had elapsed, and the employee filed an application for compensation and 
appeared and testified at the hearing, and the defense of the statute of limita- 
tions was waived at the hearing and an award was rendered in favor of the 
employee and he and his employer's insurance carrier thereafter filed their 
respective petitions to withdraw the claim on the ground that the applicant 
wished to institute civil proceedings for damages against the railroad company 
by whose negligence it was claimed his injury was sustained ; that the proceed- 
ings before the Commission were for the purpose of enabling the employer to 
recover from the insurance carrier the money paid on account of the injury ; 
that all the proceedings were for the benefit of the defendants exclusively 
and that the applicant had proceeded before the Commission without knowledge 
of the significance of the proceedings, held that in view of the unequivocal 
nature of the proceedings and the applicant's presence and testimony at the 
hearing, he had made a lawful claim for compensation under the Act and was 
bound thereby. 

Maurice R, Carey, attorney, for Applicant. 

B, E, Norton, attorney, for Defendants. 

Findings and Award were rendered in this case on Februar>^ 13, 
1917; the case is reported at 4 I. A. C. Dec. 61. On April 28, 1917, 
the applicant and the defendant insurance carrier filed their respective 
petitions that the applicant be allowed to withdraw his claim in order 
that he might institute civil proceedings for damages against the rail- 
road company by the negligence of which it was alleged that the 
applicant sustained his injury. It was claimed in support of the 
petitions that the defendant employer had not notified the defendant 
insurance carrier of the inj.ury until more than six months after it 
was sustained, although the defense of the statute of limitations w^as 
waived by stipulation at the hearing; that no compensation as such 
had been paid to the applicant; that the employer had paid certain 
amounts of money by reason of the injury and that all the proceedings 
before the Commission were for the purpose of enabling the employer 
to recover this money from the defendant insurance carrier and were 
for the benefit of the defendants exclusively; that the applicant had 
proceeded in the matter before the Commission without knowledge of 
the significance of his action and that he had therefore not elected to 
claim compensation within the meaning or spirit of the Act. 

The Commission decided that in view of the applicant's presence 
and testimony at the hearing, he must be charged with knowledge of 
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tlie law and due notice and full knowledge of what he was doing, and 
it was therefore held that he had made a lawful claim against his 
employer for compensation under the Act. The petitions to withdraw 
the claim were accordingly denied. 

Rehearing denied. 



No. 3697— May 10, 1917. 

CYRIAKUS ZENZ, ANNA ZENZ and JOHN ZENZ. Applicants, vs. THE ATCHI- 
SON, TOPEKA AND SANTA FE RAILWAY COMPANY, A corpobation, 
Defendant, 

Jurisdiction — Interstate Commerce — ^Transportation op United States Mails. 
Although a railroad company engaged in the transportation of United States 
mails is an agent of the government in discharging a governmental function and 
therefore subject to the rules of the Post OflSce Department and not a common 
carrier as to the transportation of such mails, nevertheless the carriage of mails 
destined to points outside the state is an act of interstate commerce. 

Hat ton & Scott, attorneys, for Applicants. 

Robert Brennan, attorney, for Defendant. 

This was an application for a death benefit. The deceased, Frederick 
Albert Zenz, was employed by the defendant as a station hand at 
defendant's depot at Riverbank. In the early morning of January 22, 
1916, while taking pouches of mail from the depot to the track for the 
purpose of loading them into the mail car of a train which was to 
arrive in a few moments, he was struck and killed by a switch engine. 
The train upon which he was to load the mail, as well as some of the 
mail in the pouches, was destined to points outside the state. 

It was contended on behalf of the applicants that a railroad, in 
transporting United States mail even between points in different states, 
is not a common carrier engaged in interstate commerce, since in 
carrjnng such mail the railroad has none of the rights and liabilities 
of a common carrier but is an agency of the federal government, dis- 
charging a governmental function, and is subject to the rules of the 
Post Office Department, as is any other branch of that department, 
and that therefore the deceased did not come under the Act of Con- 
gress providing for exclusive federal jurisdiction over cases of injury 
to employees of every common carrier by railroads engaged in commerce 
between any of the several states. This contention was based upon the 
case of Atchison, Topeka and Santa Fe Raihvay Co. vs. United States, 
225 U. S. 640. This case, however, holds merely that in carrying inails 
the railroad is acting as a private carrier and a subordinate branch of 
the Post Office Department and not as a common carrier; it does not 
hold or express an opinion as to whether the transportation of mails 
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between points in different states is interstate commerce. On the other 
hand, it was held in the case of International Textbook Co. vs. Pigg, 
217 U. S. 91, that the carriage of mails is an act of interstate com- 
merce. Furthermore, the Commission held that, regardless of the 
question of agency for the United States Government, which is merely 
incidental, the railroads would be under an obligation as common car- 
riers to accept and transport the contents of mail pouches, the same 
as they are obliged to receive and transport any article properly 
tendered to them for transportation and that the transportation of 
such mail pouches is therefore an act of interstate commerce. (See 
Shakley vs. Atchison, Topeka and Santa Fe Railway Co., 3 I. A. C. 
Dec. 397.) 

It was held that at the time of his injury the deceased was engaged 
in interstate commerce, and that therefore the Commission was without 
jurisdiction to consider the applicants' claim for a death benefit. 

Rehearing denied. 

Affirmed by supreme court. (See page 316.) 



No. 3870— May 10, 1917. 

P. LARSEN. Applicant, vs. ROBERT SHERER & COMPANY, a corporation, 
AND GEORGIA CASUALTY COMPANY, a cobpobation, Dcfcndanis. 

Statute of Limitations — Furtheb Disability — Intermediate Disability 
Necessary*. — Where an emploj'ee returned to work after being disabled by 
reason of an injury to his leg and he was constantly in some discomfort 
because of the injury but suffered no loss of wages and required no medical 
treatment, and thereafter he was again incapacitated from work by reason of 
the injury, held that while he was at work, said employee did not suffer any 
compensable disability by reason of said injury and that therefore the subse- 
quent incapacity was a "further disability" within the meaning of section 16 
(c) of the Act. 

Id. — Id. — Rule Stated. — An intermediate physical condition, in order to be con- 
sidered a "continuing disability" in the sense that a subsequent incapacitation 
caused by the original injury is a continuance of the original disability and not 
a "further disability" within the meaning of section 16 (c), must be sufficient 
to render the employee entitled to compensation. 

Id. — Id. — I*ROCEEi)i.\n3 Barred as to Disabh^ity Mobe Than Six Months 
P»EF0RE Filing of Application.- — Where proceedings are instituted for the 
collection of ■ compensation on the ground that the original injury has caused 
further disability, the right to compensation is barred for any disabilitj' existing 
more than six months previous to the date of tiling tho application. 

The applicant was employed by the defendant Kobert Sherer & 
Company as a carpenter. On April 23, IDIG, he sustained an injury 
to his Yi<xht le^ by reason of which he was not able to Avork until 
October, althou<rIi he was paid compensation only until August 12. 
PVom October until February, he workcnl for his former employer at 
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lighter work, for which he was paid his regular wages. During this 
time he limped constantly, suffered some discomfort from his injury 
and received some medical treatment on account of it. In February 
he was again totally disabled by reason of the injury. The applica- 
tion was filed shortly after the reappearance of the disability but 
more than six months after the last payment of compensation. In 
the original Findings and Award, which were rendered on May 10, 
1917, it was held that, with the exception of nineteen and three-sevenths 
weeks from October 1, 1916, the applicant had by reason of his injury 
sustained a temporary total disability of indeterminate duration, for 
which he was entitled to compensation on the ground that the disability 
which appeared in February was a further disability. The defendants 
filed a petition for rehearing which Avas granted, and the Findings and 
Award were amended, firstly, to deny the applicant compensation from 
August 12 to October, 1916, on the ground that the proceedings for 
such compensation were barred by the statute of limitations, since the 
disability during that period was a mere continuation of the original 
disability and the application was filed more than six months after the 
last payment of compensation; secondly, to grant him compensation 
from February 14, 1917, on the ground that this disability was a fur- 
ther disability within the meaning of Section 16 (c), since the appli- 
cant had suffered no loss in wages and required no medical treatment 
from October until February 14 and that he was therefore not ** dis- 
abled'' during that time, within the meaning of the Act. The follow- 
ing Opinion was rendered with the Order granting Petition for Rehear- 
ing on July 30, 1917. (See Pfarrer vs. Mission Co7icrete & Mosaic 
Co,, 3 I. A. C. Dec. 342; Kemper vs. Nathan-Dohrmann Co., 4 I. A. C. 
Dec. 101.) 

OPINION. 

The present proceeding arises upon a petition for rehearing. The 
original decision was in favor of applicant. The defendant now reiter- 
ates its contention, which has been properly presented throughout the 
original pendency of the proceeding, that applicant's claim was barred 
by the period of limitations prescribed by Section 16 of the Compensa- 
tion Act. 

The facts in this connection are as follows : Applicant was hurt on 
April 23, 1916, sustaining an injury to his loi^ just above the riirlit 
ankle. Five days after the accident a small mark appeared and sore- 
ness developed, Avhich later broke down into a rnnning sinus, the entire 
condition being diagnosed as one of tendosynovitis. Compensation was 
paid by the defendants until August 12, 1916. Applicant was unable 
to work until October, but from October seems to have had steady 
employment until some time in January, when the ankle began to get 
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Averse again, and in February an extensive operation was found neces- 
sary. This operation showed that the diseased condition of the ankle 
was a continuation of the original synovitis, due to the fact that all of 
the secreting surface along the sinus had not been cut away during the 
original medical treatment. 

The application was filed on February 23, 1917, more than six months 
ijfter the last payment of compensation, but within a few weeks of the 
recurrence of the disability. 

Section 16 (c) of the Compensation Act was amended in 1915, the 
iimendment reading as follows: 

^'provided, however, that nothing contained in this section shall 
be construed to bar the right of any injured employee to institute 
proceedings for the collection of compensation within two hundred 
forty-five weeks after the date of the injury, upon the grounds 
that the original injury has caused further disability*, and the 
jurisdiction of the commission, in such cases, shall be a continuing 
jurisdiction at all times within such period." 

The term ** further disability" obviously refers to a recurrence or 
new development, for which proceedings could not have been adequately 
maintained before. As we construe the facts in this case, the present 
application is in compliance with the above provision. While it is true 
that the applicant was not entirely free from discomfort from October 
to January and knew that the ankle was bothering him somewhat, he 
was able to work and did work continuously during such time. There 
is also nothing in the record to show that he required any medical treat- 
ment during these months. There were therefore no benefits due him 
durinpr these months. The teniLs disability refers to loss of wages for 
which compensation can be claimed after the first two weeks, and the 
recurrence of applicant's disability was a further disability, within the 
meaning of the section quoted above as it resulted in further loss of 
wages and necessity for further medical treatment. 

For these reasons, we believe the statute of limitations not to be a 
valid defense in this proceeding, except as to the disability existing 
])etween August and October, 1916, for which proceedings could have 
been instituted at any time Avithin six months after the last payment 
ol' compensation on August 12. As to this item, no further disability 
can be pleaded, as it was not a recurrence or new development but a 
mere continuation of the original disability. The petition for rehear- 
ing will therefore be granted upon this point alone and the decision 
corrected upon rehearing. 

A. J. PlLLSBURY, 

Meyer Lissner, 

Commissioners. 
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No. 3882— May 10, 1917. 

JOHN BUSHY MILLER, Applicant, vs. OAK RIDGE OIL COMPANY and 
CALIFORNIA CASUALTY INDEMNITY EXCHANGE, Defendants. 

Procedure and Practice — What Constitutes Filing Application With Com- 
mission — Request for Permanent Disability Rating. — Filing with the 
Permanent Disability Rating Department of the Commission of a request for 
a rating upon one of the customary blanks supplied by the Commission, accom- 
panied by an affidavit setting forth details sufficient to constitute an application 
for general relief, is the filing of an application within the meaning of Section 22 
of the Act. 

Statute of Limitations — Running of Statute Stopped by Filing of Request 
FOB Permanent Disability Rating. — The filing with the Permanent Disability 
Rating Department of the Commission of a request for a rating, together with 
an affidavit setting forth details sufficient to constitute an application for 
general relief, stops the running of the period of time limited for instituting 
proceedings before the Commission. 

W, C, Snyder, attorney, for Applicant. 

E. S. Gardner, attorney, for Defendant. 

The applicant was employed by the defendant Oak Ridge Oil Com- 
pany as a roustabout. On April 4, 1916, he fell from the elevator of 
a derrick and sustained the loss of several teeth, a portion of the tip 
of the tongue, and lacerations of the face. Compensation was paid on 
account of the injury, the last payment being made on June 3, 1916. 
On November 2, 1916, less than six months after the last payment, the 
applicant filed with the Permanent Disability Rating Department of 
the Commission an ** Employee's Request for Permanent Disability 
Rating.'' This request was on one of the customary blanks furnished 
by this Department and was duly filled out with the information indi- 
cated, showing names and addresses of the employer, insurance carrier 
and employee, the nature of the work performed at the time of the 
injury, the length of time employed in the occupation, a description of 
the injurA' and the manner in which it was sustained, the applicant's 
age and a description of any previous permanent injury, the names and 
addresses of the attending physicians, the date and place of return to 
work and the wages received, together with the employer's certificate 
of the injured person's wage at the time of the injury. Accompanying 
this request was an affidavit of the applicant giving an amplified 
account of the injury, specifications of the detriment caused by the 
permanent injury to his health and earning power, and concluding 
with a prayer, as follows: 

''Wherefore, aflSant prays that your Honorable Commission award 
him such sum as may be reasonable on account of the permanent partial 
disability resulting from said injury." 

S\y*h requests to the Permanent Disability Rating Department were 
castomarily not reported to the Compensation Department of the 
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Commission, which has charge of applications and proceedings con- 
templated under Section 22 of the Compensation Act, and this 
request was not so reported. A formal application on blanks supplied 
by the Compensation Department was filed with the Commission on 
February 23, 1917, more than six months after the last payment of 
compensation. The defendants pleaded the bar of the statute of 
limitations provided by Section 16 of the Act, and contended that the 
filing of the above-mentioned documents with the Permanent Disability 
Rating Department did not constitute the institution of proceedings 
for the collection of compensation contemplated by Section 22, such as 
would stop the running of the statute of limitations. 

The Commission held that the Request and Aflfidavit constituted as 
good a request for action on the part of the Commission as that con- 
tained in its regular application blank ; that there are no specifications 
in the statute as to the form of an application for relief and that the 
AflSdavit, supplemented by the Request, contained a sufficient recital 
of the facts to place the claim formally before the Commission, as 
provided by Section 22 of the Act. It was held further that the failure 
to bring the matter to the notice of the Compensation Department did 
not prejudice the injured employee where he had substantially com- 
plied with the requirements of the law in making his claim, and it was 
accordingly held that the applicant's claim was not barred by the 
statute of limitations and he was awarded the permanent partial 
disability rating to which the evidence showed him to be entitled. 



No. 3895— May 11, 1917. 

E. B. ESTES. Applicant, vs. CHANNON & ESTES, and FIDELITY AND 
DEPOSIT COMPANY OF MARYLAND, Defendants. 

Arising Out of Employment — Injury by Shotgun in Possession of Fellow 
Employee. — Where a ranch foreman, while performing the duties of his employ- 
ment, was accidentally shot by a shotgun in the possession of a fellow employee 
who intended to use the same outside of working hours, and for purposes uncon- 
nected with said emplosrment, held that said injury did not arise out of and was 
not approximately caused by said employment. 

E. A. Ingalls, attorney, for Defendants. 

The applicant was employed by the defendant Channon & Estes as 
ranch foreman. He lived at Live Oak, and was furnished with a 
horse to convey him to the ranch, but supplied his own buggy. The 
applicant's father lived with him and was employed by this defend- 
ant at the ranch for whatever time he chose to work; he worked 
only part of the time and was paid for the time he actually worked. 
On the morning of November 13, 1916, the applicant put into the buggy 
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certain tools to take to the ranch for use in the employment. The appli- 
cant's father put into the buggy a shotgun which he had borrowed from 
the defendant Estes and which he intended to take to the ranch for use 
in shooting any geese which he might happen to see. While the applicant 
was talking with a fellow employee as to whether the latter should go 
to work that day, the gun was accidentally discharged and the applicant 
was wounded in the chest and left arm. 

The Commission held that although the injury happened while the 
applicant was acting within the course of his employment, it did not 
arise out of and was not proximately caused by the employment for the 
reason that, even assuming that the applicant's father was going to the 
ranch to work and did work on that day, the gun was not to be used in 
the employment of either the applicant or his father, but was to be 
transported to the ranch for purposes totally unconnected with the 
employment, and that the risk of injury by an accidental discharge of 
the gun was therefore not a risk incidental to the employment. (See 
Ward vs. Ward, 3 I. A. C. Dec. 220; Ward vs. Industrial Accident 
Commission, 4 I. A. C. Dec. 117.) The applicant was accordingly 
denied compensation. 

Rehearing denied. 

Writ op review denied by third district court op appeal. 



No. 2940— May 12, 1917. 

E. GRIZZEL, Applicant, vs. D. VST. AARON, Defendant. 

Procedube and Pbactice — Annulment of Awabd and Dismissal of Pbogbeding 
Upon Reheabing. — Findings and Award were annulled and the proceeding dis- 
missed without prejudice at a rehearing at which the applicant introduced newly 
discovered evidence showing that his employer at the time of his injury was not 
the defendant against whom the award was rendered but was a third person, not 
a party to the proceedings. 

On March 28, 1916, the applicant and one Calderwood, with others, 
were working as carpenters under the immediate supervision of the 
defendant in the repairing of a skylight in the building occupied by 
Goodfellows Grotto, Grill and Oyster House at Los Angeles. While so 
engaged on said date, Calderwood was killed and the applicant was 
seriously injured by reason of the breaking of a scaffolding upon which 
they were working. The undertaker who performed the services of the 
burial of Calderwood filed an application with the Commission against 
the above-named defendant and Goodfellows Grotto, Grill and Oyster 
House for the funeral expenses (see Hagerman vs. Aaron, 3 I. A. C 
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Dec. 393). The defense was made and the evidence which was intro- 
duced in that proceeding showed that the deceased was employed by- 
defendant Aaron as an independent contractor and not by Qoodfellows 
Grotto, Grill and Oyster House and an award was rendered against 
defendant Aaron alone. Qrizzel, the applicant in the present proceed- 
ing, was confined in the hospital at that time and was not a party to the 
Hagerman proceeding. He later instituted this proceeding against 
defendant Aaron for compensation on account of his injury. The appli- 
cant believed that he was employed by Goodfellows Grotto, Grill and 
Oyster House and not by defendant Aaron but, because of his inability 
to find witnesses who would testify as to this question, he was unable 
to prove such to be the fact. The testimony in the Hagerman case, so 
far as relevant to the issues in the present proceeding, was by stipula- 
tion made a part of the record. The case was. submitted on the evi- 
dence adduced and on May 12, 1917, the Commission rendered Findings 
and Award in which it was found that the applicant was employed by 
the defendant Aaron, against whom an award for compensation was 
made in favor of the applicant. 

The applicant petitioned for a rehearing for the purpose of procuring 
an annulment of the award by introducing evidence which he had 
discovered since the hearing was held and which he could not with 
reasonable diligence have discovered and produced at the hearing, to 
the effect that he was employed by Goodfellows Grotto, Grill and Oyster 
House and not by defendant Aaron and that the repair work on which 
he was engaged at the time of his injury was both casual and not in 
the usual course of said employer's business. The petition set forth 
that defendant Aaron was insolvent; that the? applicant had, since 
filing the application but before the Findings and Award were rendered, 
commenced a civil action against said employer for damages, and that 
said Award, if allowed to stand, would defeat this civil action. The 
petition was granted and a further hearing was held at which the 
applicant introduced evidence sustaining the claims above mentioned. 
On August 21, 1917, the Commission made an Order annulling the 
Findings and Award and dismissing the proceeding without prejudice. 
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No. 3732— May 12, 1917. 

H. C. ROGERS, AppUcant, vs. THE CAPITAL NATIONAL BANK and .STTNA 
LIFE INSURANCE COMPAJ^Y, Defendants, 

Abising Out of Employment — Pleasubb Trip Incidental to Business Trip — 
Injury While on Business Trip. — Where, in the performance of the datles 
of his employment, a bond officer of a bank traveled to different points within the 
state to obtain information as to the bond market and possible customers and, 
with the knowledge of his employer's ezecutiye officer, he ai)d his wife accepted 
an invitation to go in an automobile from Sacramento to San Rafael, his home, 
and on the way he was to stop at Woodland and attend to a duty of his employ- 
ment and after his arrival at San Rafael, he intended to go to San Francisco 
and attend to other duties of his employment, and by reason of delay en route 
he decided not to go to San Rafael but to remain in San Francisco and attend to 
his duties there the next morning, and while coming from Oakland to San 
Francisco he was injured, held that the pleasure trip from San E^ncisco to San 
Rafael was separable from the trip to San Francisco and that since the injury 
occurred during the trip to San Francisco it arose out of and in the course of the 
employment. 

C H. Brand, attorney, for Applicant. 

E. L. Stockwell, attorney, for Defendants. 

The applicant was employed by the defendant Capital National Bank 
as a bond oflBcer, his duties being to attend to the buying and selling 
of bonds for the defendant and to keep informed as to the bond market 
and possible customers. In the course of his duties, he occasionally 
traveled to different points within the state. 

On Friday, August 18, 1916, he and his wife, who were in Sacramento 
on a visit, were invited by a friend to go on an automobile trip from 
Sacramento to San Rafael, the applicant's home. The applicant 
accepted this invitation with the knowledge and acquiescence of his 
employer's executive oflBcer and intended to stop en route at Woodland 
and attend to some business there for the bank, arriving at San Rafael 
in the evening, and on the next morning to go to San Francisco to look 
over the bond market. He proceeded to Woodland and attended to 
the bank's business there but by reason of the breaking of a spring on 
the way to San Francisco, the party were so delayed that they decided 
to remain that night in San Francisco instead of proceeding to San 
Rafael as was originally intended, the applicant planning to attend to 
the business in San Francisco the next morning. Upon arriving in the 
automobile at the ticket oflBce at the pier in Oakland to take the ferry 
boat for San Francisco, the applicant, in order to forestall his host in 
buying the tickets, jumped from the automobile and in some manner 
ran against a water trough in the darkness and sustained various 
contusions and lacerations of the face and skull. 

The chief issue in the case was w^hether, by reason of the contem- 
plated pleasure trip to San Rafael, the applicant could be considered 
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to be acting within the course of his employment at the time of the 
injury. It was contended on behalf of the defendants that the trip 
was undertaken by the applicant primarily for his own pleasure and 
that the business to be attended to was only incidental and that there- 
fore the injury was not sustained in the course of his employment. 
But the Commission held that the trip to San Francisco was a business 
trip undertaken by the applicant in the course of the duties of his 
employment and that the trip from San Francisco to San Rafael, 
which would have been undertaken for the applicant's pleasure only 
and unconnected with his employment, was separate and independent 
of the trip to San Francisco and did not affect the business character 
of the latter trip; that since the injury happened while the applicant 
was on his way to San Francisco for purposes within the scope of his 
employment and before he had diverted from said trip for purposes of 
his own, said injury arose out of and happened in the course of the 
employment. An award was accordingly made in favor of the appli- 
cant. The defendants filed a petition for rehearing in which it was 
contended only that the medical expenses were not correctly determined. 
The petition was granted, a rehearing was held and the amount of the 
medical expenses was re-determined. 



No. 3966— May 12, 1917. 

J. C. PETERS, Applicant, vs. SCHIRMER STEVEDORING COMPANY and 
UNITED STATES CASUALTY COMPANY, Defendants. 

Course of Employmekt — Stevedore Paid by the Houb — Injured While Warm- 
ing Himself During Inclement Weather Which Prevented Work. — 
Where a stevedore sustained an injury on the premises of the company which 
had employed him on the preceding day, while chopping fire wood with which 
to keep warm during a temporary cessation of labor because of rain, and 
stevedores were always available and were hired each day by the hour for the 
particular job without reference to previous employment and no provision was 
customarily made by their employers for shelter as part of their wages, held 
that said injury did not occur in the course of any employment of the applicant 
by said employer. 

The applicant, a stevedore, accidentally chopped off his left thumb 
with a hatchet while splitting w^ood at one of the piers in San Francisco, 
on February 24, 1917. On the preceding day, he had worked at a 
neighboring pier for the defendant stevedoring company and on the 
morning of the injury had appeared in due course for work on the 
same job. Work was temporarily suspended on account of rain, and 
the applicant and his fellow stevedores retired to a room at the rear 
of the defendant's office for shelter. The injury was sustained while 
the applicant was chopping wood to be used to warm this room. The 
evidence showed that stevedores on the San Francisco water front were 
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paid by the hour and, while certain men, including the applicant, were 
customarily kept employed from day to day by the same employer for 
extended periods, nevertheless they were not carried on the pay roll 
and there was no contract of hire other than payment by the hour as 
their services were rendered. Stevedores were always available on the 
water front when their services were needed and they were engaged 
from day to day as needed without reference to previous employment. 
It was contended by the applicant, under the authority of Sullivan 
vs. Raisch Improvement Co,, 3 I. A. C. Dec. 262, that since the appli- 
c.int at the time of his injury was endeavoring to keep in working 
condition for that day's employment for defendant, he was entitled to 
compensation. But the Commission held that the present case was 
distinguishable from that cited by reason of the absence of circum- 
stances of isolation and diflSculty of securing labor which, in the cited 
case, warranted the holding that there was a continuous contract of 
employment; that the abundance of labor at the water front and 
the facilities available to the stevedores for providing food and 
shelter for themselves between the hours of actual work relieved 
the employers of any further obligation than that existing during 
the hours of actual employment. It was accordingly held that during 
the period of cessation from labor, the applicant was not acting 
within the course of any employment by the defendant stevedoring 
company and he was accordingly denied compensation. 



No. 3989— May 12, 1917. 
J. S. WARD, Applicant, vs. FOX FILM CORPORATION, Defendant. 

Liability fob Medical Treatment — Sufficiency of Employeb's Oppobtunity 
TO Furnish— Trivial Injuby. — Where an employee sustained an injury to his 
knee antJ was given full emergency treatment by his employer's physician, who 
was at all times available to injured employees, and the injury was apparently 
trivial and the employee continued to work for three weeks, after which he 
was temporarily suspended from employment by reason of lack of work, and 
thereafter the knee became worse and he, without further notice to his 
employer, consulted and was treated by his own physician and thereafter 
returned to work, held that said employee did not afford to said employer a 
sufficient opportunity to furnish the required medical treatment and that said 
employer was not liable for the cost of the treatment procured by the applicant. 

Id. — Id. — Rule Stated. — An employer's knowledge or notice of an injury to his 
employee, in order to make the employer liable for the medical treatment for 
said injury, must be such as to afford to the employer a reasonable notification 
of the need of medical treatment or the employee's claim thereof. 

Sila^ Cobb, attorney, for Applicant. 

W. W. Lovett, attorney, for Defendant. 

The applicant was employed by the defendant as a scenic artist. On 
January 1, 1917, he fell and injured his knee. The defendant's fore- 
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man had actual knowledge of the injury at the time it was sustained. 
Emergency treatment was duly furnished at the time and a physician 
regularly retaiiied for the purpose was available to the applicant for 
the treatment of this injury. But the applicant and those present 
considered that the injury was trivial and the applicant continued to 
work until January 15, when he, with others, was temporarily laid off 
because of lack of work. 

About January 22, the knee became worse and, without communi- 
cating further with the defendant, the applicant consulted and was 
treated by a physician of his own selection. He resumed work on 
March 1. The defendant contended that it had not been afforded a 
reasonable opportunity to furnish the treatment procured by the appli- 
cant and therefore should not be held liable for the cost thereof. 

The Commission held that the test of the suflSciency of the manner 
in which the fact of an employee's injury is brought to the attention 
of the employer is not the same when considered with reference to the 
provisions of Section 15 of the Act, as when considered with reference 
to the provisions of Section 20; that while actual knowledge by an 
employer or his representative of an injury to, or claim of injury by, 
an employee, however trivial the injury, may be sufficient under the 
provisions of Section 20, the knowledge or notice of the injury, in order 
to satisfy the requirements of Section 15, must be such as to afford to 
the employer a reasonable notification of the need of medical treatment, 
or claim thereof, on account of the injury ; that in this case the appli- 
cant's injury was apparently so trivial that the actual knowledge of 
the defendant's foreman was not sufficient, without other circumstances 
serving to bring to the defendant's attention the applicant's need for 
medical treatment, to characterize its failure to furnish it when required 
as a neglect to do so, in the sense necessary to charge him with liability 
for the treatment procured by the applicant, as provided by Section 15. 
It was therefore held that the defendant did not have sufficient oppor- 
tunity to furnish medical services and did not neglect or refuse to 
furnish the same. The defendants were accordingly discharged from 
liability therefor, although the applicant was awarded an indemnity 
for his disability. (See Oreenburg vs. New Leather Goods Co., 
3 I. A. C. Dec. 328 ; Larson vs. Holbrook, 2 I. A. C. Dec. 130 ; Pettit vs. 
Mendenhall, 2 I. A. C. Dec. 238; Himes vs. Powers Investment Co,, 
2 I. A. C. Dec. 960.) 
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No. 3993— May 14, 1917. 

HAMMOND LUMBER COMPANY. Applicant, vs. FRED FERGUSON. Defendant. 

Proceduke and Practice — Findings and Award Made by Commissioner or 
Referee and Confirmed by Commission Without Transcript or Report of 
Testimony. — Findings and award in any proceeding where testimony is taken 
by a single commissioner or referee, made and signed by the same, are valid 
when approved and confirmed by the commission, even though not accompanied 
by a transcript or report of the testimony. 

D, M, Pidge, attorney, for Defendant. 

The defendant, an electrician employed at the applicant's plant in 
Los Angeles, sustained a slight wound to his left thumb which became 
infected to such a degree that amputation of the thumb became neces- 
sary. Medical treatment was furnished by the employer but the appli- 
cant became dissatisfied with it and substituted therefor treatment by 
his own physician. At the hearing held in Los Angeles by Commis- 
sioner Lissner, the issues contested by the parties were the extent of 
the employer's liability for treatment by the defendant's physician 
and whether the disability was increased by any failure on the part of 
the defendant fully to cooperate with the applicant's physician in the 
treatment of the injury. 

After the hearing Commissioner Lissner submitted to the main oifice 
of the Commission at San Francisco a report, signed by himself, con- 
sisting merely of a statement of the stipulations of facts to which the 
parties had agreed at the hearing and a brief statement of the essential 
features of the testimony relative to the issues, together with his pro- 
posed findings and a recommendation that the injured employee be 
awarded a permanent partial disability indemnity without reimburse- 
ment for medical and hospital expenses. Under the authority of Sec- 
tion 4 of the Act, particularly the portion reading, **• • • and 
every finding, order, decision, or award made by any Commissioner or 
referee, pursuant to such investigation, inquiry or hearing, when 
approved and confirmed by the Commission and ordered filed in its 
oflSce, shall be deemed to be the finding, order, decision or award of the 
Commission," the Commission made and signed formal Findings and 
Award based on the said report of Commissioner Lissner, and without 
a transcript of the testimony. 
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No. 3665— May 17, 1917. 

A. G. KOHNHORST, Applicant, vs. EMPLOYERS' LIABILITY ASSURAJ^CE 
CORPORATION, LTD., and UNITED MARKETING COMPANY, A COBPO- 

BATION, Defendants. 

Insurance Policy — Interpretation of Tebu ''Executive Officer". — ^Dikbctor, 
Secretary and Manager of Corporation. — Where a director of a corpora- 
tion, who held one share of stock which immediately upon its receipt he assit^Ded 
in blank, was also secretary and manager of the corporation, and the policies 
of the corporation were generally outlined by the other directors, and the said 
director was instructed as manager to follow said policies, and he consulted 
with the other directors, and he was injured while on his way to examine the 
books of a customer and adjust a difficulty over a sale, held that he was an 
executive officer of the corporation within the meaning of an insurance policy 
which covered the risk of "clerical office employees, excluding executive officers." 

Ward Chapman, attorney, for Applicant. 

The applicant was secretary and manager of the defendant United 
Marketing Company, an eastern corporation. Wishing to have a fourth 
director on the Pacific Coast, in addition to their eastern directors, in 
order that meetings might be held here for the transaction of business, 
one share of the corporation's stock was issued to the applicant, who 
immediately assigned it in blank, and he was elected a director. He was 
paid a salary of $4,000 per year for his service^ as secretary and 
manager, in addition to $6.00 per day and his traveling expenses for 
his services in attending meetings as director. The policies of the 
corporation were generally outlined by the eastern directors and the 
applicant as manager was given instructions to follow the policies so 
outlined. He consulted with the other Pacific Coast directors. On 
July 22, 1916, while the applicant was on a trip from Turlock to San 
Francisco in his capacity as manager to examine the books of a custo- 
mer and adjust a difficulty over a sale, he sustained various injuries, 
including a fracture of the skull and clavicle, in an automobile accident. 

The United Marketing Company was insured by the defendant 
Employers' Liability Assurance Corporation, Ltd., against liability 
under the Workmen's Compensation Act by a policy which specifically 
covered the risk ** clerical office employees (excluding executive offi- 
cers)." It was contended on behalf of the defendant insurance car- 
rier that the applicant was an executive officer within the meaning of 
this provision of the policy and that he was at the time of his injury 
engaged in the performance of his duties as such officer, and that 
therefore the insurance carrier had not insured the employer against 
liability for compensation for the applicant's injury. The Commis- 
sion sustained this contention and granted the applicant compensation 
in an award which was made against defendant employer alone. (See 
Morgan vs. Morgan Improvement Co,, 4 I. A. C. Dec. 66.) 

Rehearing denied. 
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No. 3757— May 17, 1917. 

GEORGE WALTER WILSON, Applicant, vs. MESMER & RICE, a corporation, 
AND GEORGIA CASUALTY COMPANY, Defendants. 

Proximate Cause of Disability — Symptoms Characteristic of Both Injury 
AND Specific Disease — Sufficiency of Evidence. — Where an employee sus- 
tained an injury to his head and thereafter suffered symptoms characteristic of 
both such an injury and a specific disease, and the results of the injury could be 
complicated and the disability increased by such disease but the injury itself 
could not precipitate such acute symptoms and it was doubtful whether the 
employee had such disease and he was able to do hard work and was apparently 
in good health before the injury, held that the whole disability was proximately 
caused by the injury. 

Id. — Disability Aggravated by Specific Disease — Rule Stated. — Where an 
injury is sufficient to produce symptoms similar to those which follow the injury 
but such symptoms are aggravated to a comparatively slight degree by a previ- 
ously existing specific disease, the whole condition is proximately caused by the 
injury unless the injury merely precipitated an acute exacerbation of such disease. 

Lee Vtley, attorney, for Applicant. 

H. L. Phillips, attorney, for Defendants. 

The facts are stated in the following Opinion which was rendered 
with the Findings and Award. (See also Peterson vs. Bristol Bay Pack- 
ing Co., 4 I. A. C. Dec. 122.) 

OPINION. 

The applicant in this ease, George Walter Wilson, was assistant 
foreman for Mesmer & Rice, contractors, at work in San Gabriel Wash, 
Los Angeles County, and on the 18th of October, 1916, was injured by 
falling from a derrick some twenty-four feet into a pile of rocks. 
Compensation was paid and medical treatment furnished up to and 
including the 3d day of January, 1917, when further compensation was 
refused on the ground that the disability continuing was not the result 
of the injury, but of a specific disease from which applicant was 
suffering. An exhaustive hearing was held on the 9th day of February 
and certain medical examinations provided for. 

An unfortunate misunderstanding arose as to the precise method 
in which this examination should take place, but this issue becomes 
immaterial if, as the evidence seems to warrant, the existence of a 
specific disease in this case would not be an effective defense if 
established. 

The following symptoms were manifest: certain healed scars upon 
the person and in the mouth of applicant, falling hair, defective vision, 
vertigo, loss of memory, defective hearing, certain symptoms of pressure 
upon the brain, symptoms of brain lesion, evidence of having sustained 
a basic fracture of the skull. 
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A number of these symptoms, such as the scars and lesions in the 
mouth and falling hair, defective vision, vertigo, loss of memory, defect- 
ive hearing, are characteristic of such specific disease, but it is in 
evidence that the healed scars may have been the result of chancroid 
festers, merely. The falling hair could be the result of a nerve affection 
following the injury. Likewise, the defective vision and vertigo and 
loss of memory and of hearing could result from the injury. 

The evidence was that, up to the time of the injury, this man was 
able to work at hard labor and was seemingly in good health and it is 
unreasonable to suppose that the symptoms, which might be attributed 
to a specific disease, were merely coincident with, and not consequent 
upon, the injury. The medical evidence showed also that, while the 
existence of such specific disease might easily complicate the injuries 
resulting from the fall, the fall itself could not precipitate an acute 
exacerbation of any such involvement that might exist. 

Where a condition is susceptible of being accounted for as resulting 
from one of two or more causes, sound judgment requires that the 
proximate cause, and not the remote, be accepted as accounting for the 
disability and, in our judgment, falling twenty-four feet headforemost 
into a pile of rocks is the proximate cause of the disability complained 
of by applicant. If a specific condition exists, which is not established 
by the evidence but remains in doubt, the most it could do would be to 
increase the duration of the disability resulting from the fall. 

However, as this Commission has many times stated, the employer 
takes the employee subject to the condition he is in when he enters 
the employment, even if that condition be specific when, as in this case, 
the condition is accountable directly from the injury, as we think it is. 
There are cases where a comparatively trifling injury may be followed 
by locomotor ataxia, paresis, or spontaneous fracture of the bones of 
the body. In such cases it has been held that the disability is proxi- 
mately caused by specific infection and not by the injury but, as stated 
above, in this case all of the symptoms manifest are abundantly 
accounted for by the injury. 

For the foregoing reasons an Award is made on behalf of applicant. 

A. J. PlLLSBURY, 

Will J. French, 
Meyer Lissner, 

CoYrimissioners. 
Rehearing denied. 

Writ of review issued by second district court of appeal: 
Pending. 
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No. 3738— May 18, 1917. 

J. W. HOPPER, Applicant, vs. CUTHBERT BURREL COMPANY, A corpora- 
tion, AND HARTFORD AC?OIDENT AND INDEMNITY COMPANY, 

Defendants, 

Notice or Knowledge of Injury — Written Notice — Registered Letter De- 
livered Within Thirty Days — Actual Receipt by Employer After Thirty 
Days. — Where an injured employee mailed to his employer's address a regis- 
tered letter containing a notice of the injury in form sufficient to satisfy the 
requirements of the act and the letter was delivered at the employer's address 
within thirty days from the injury but the employer, by reason of a temporary 
absence, did not receive it until after said period had expired, held that said 
employee had given sufficient written notice of said injury. 

Id. — Actual Knowledge — Oral Information of Employer's Representative. — 
Where the employer's boss was not present and did not actually see the employee 
sustain his injury but several other employees saw it and so informed the boss, 
and it was the common understanding of the boss and among the employees that 
said employee had sustained an injury while at work, and the boss knew that 
said injured employee, who had theretofore been ailing by reason of ill health, 
was disabled from work, held that said boss did not have actual knowledge of the 
sustaining of said injury. 

Liability for Medical Treatment — Sufficiency of Employer's Opportunity 
to Furnish — Oral Information of Injury and Knowledge of Employee's 
Disability. — Where an employer's boss was informed by several employees of 
an injury to another employee while at work, although he did not have written 
notice or actual knowledge of said injury, and he knew that said employee was 
disabled from work, and said employee had theretofore been unable to work at 
times because of ill health, held that the employer had sufficient opportunity to 
furnish the medical treatment required on account of -said injury and neglected 
so to do. 

H. L. Clayberg, attorney, for Defendants. 

The applicant was employed by the defendant Cuthbert Barrel 
Company as carpenter's helper. He first went to work for the defend- 
ant in October, 1916, and after about ten days work, quit with malaria. 
He returned to work for the defendant again on November 1, and on 
November 14 fell and sustained various bruises and contusions. He 
was under the immediate supervision of one Rantsma, the company's 
foreman, who hired and discharged the men, paid them their wages 
out of his own pocket, took a receipt in the name of the defendant 
company and was reimbursed for the amounts indicated by the receipts 
by Mr. Adams, the manager and general superintendent of the ranch. 
Neither Rantsma nor Adams was present and saw the injury but 
several of the applicant's fellow employees saw it and informed 
Rantsma of it on the evening of the day on which it was sustained. 
The applicant himself did not speak to Rantsma about his injury but 
he was unable to continue with his work and was confined in the barn, 
where he slept, until November 16, and had his meals brought to him 
by another employee. The evidence showed that it was the common 
understanding among the workmen and with Rantsma that the appli- 
cant had fallen on November 14 and was disabled as a result of the 
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fall. Rantsma knew tfiat the applicant was ailing but testified that 
he thought that his disability was due to his general poor health and 
not to any injury as claimed. He testified also that if Adams had been 
on the ranch at the time he would not have reported the injury, since 
he considered it too trivial. He, however, admitted that he knew of 
applicant's claim that he was disabled by reason of the fall. On 
November 16, Rantsma came into the bam and told applicant that he 
had better consult a doctor; on that day he took him to the station in 
an automobile to go to Fresno and consult a doctor named by the 
applicant. On December 9, the applicant mailed at Fresno a regis- 
tered letter to Adams containing a notice of the injury in the form 
prescribed by law. This letter was delivered to the ranch on Decem- 
ber 11. Adams was at San Jose at the time on one of his periodical 
trips; the letter was not opened during his absence and he did not 
know of the applicant's claim until his return on December 20, when 
he read the letter. He testified that during these periodical absences 
from the ranch, no one was authorized to open his mail, which was 
always kept for him until his return. It appeared from the testimony 
that the applicant was not an entirely satisfactory workman; that he 
was in poor health and was constantly ailing, but that he was kept on 
the pay roll because help was hard to get. 

It was contended on behalf of the defendants that no notice of the 
injury was given either of them in the form or within the time pre- 
scribed by law, and that they were misled and prejudiced by lack of 
such notice. It was held in accordance with the decision of the 
Supreme Court in Smith vs. Industrial Accident Commission (63 Cal. 
Dec. 58, 4 I. A. C. Dec. 2) that since no representative of the defendants 
was present and saw the injury, the defendants did not have actual 
knowledge of the sustaining of said injury. And in the original Find- 
ings and Award, which were rendered on May 18, 1917, it was founr* 
that the defendant employer did not have written notice of the sustain- 
ing of said injury in the form or within the time prescribed by law, but 
that there was no intention on the part of the applicant to mislead or 
prejudice the employer and that the employer was not in fact misled 
or prejudiced by any lack of such notice. It was held further that the 
notice or actual knowledge provided for in Section 20 is required for 
a different purpose than to fix the employer's medical liability; that 
while in many cases the fact that there was not such notice or knowl- 
edge is an indication that the employer did not have sufficient oppor- 
tunity to furnish medical treatment, the question of the sufficiency of 
the defendant's opportunity to furnish medical treatment is to be 
determined by all the circumstances of the case; that if the circum- 
stances indicate that the employer knew enough about the injury or 
the claim of injury to charge him with notice that the employee was in 
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need of medical treatment, he is thereby charged with the duty to 
obtain whatever medical treatment was necessary for the employee's 
injury, if it is later established that such medical treatment was neces- 
sary by reason of an industrial injury, even though the employer did 
not at the time know whether he was liable for compensation on account 
of the injury. It was therefore found that the defendants had suffi- 
cient opportunity to furnish the medical treatment required on account 
of said injury and neglected to do so, and the applicant was accordingly 
awarded reimbursement for the medical expenses incurred by him. 
(See Ward vs. Fox FUm Corporation, 4 I. A. C. Dec. 135.) 

The defendants filed a petition for rehearing in which it was con- 
tended that the evidence did not justify the findings as to knowledge 
or notice of the injury and as to the medical liability. The Commis- 
sion, on reconsidering the question, held that according to Rule V of 
the Commission's Rules of Procedure, considered in connection with 
the provisions of Section 74 (a), as to the manner in which the notice 
prescribed by Section 20 shall be served upon the employer, the appli- 
cant's service of the written notice of his injury was sufficient in this 
case, for the reason that his letter arrived at Adams' desk within thirty 
days after the injury and was in a form sufficient to satisfy the require- 
ments of the Act. An order amending the Findings and Award was 
accordingly made to the effect that the defendant employer had written 
notice of the sustaining of said injury within the time and in the 
manner specified by Section 20 of the Act. 

Rehearing denied. 



No. 3676— May 19, 1917. 

THOMAS J. THORLA. Applicant, vs. ATCHISON, TOPEKA & SANTA FE 
RAILWAY COMPANY, a corporation, Defendant. 

WiLTUL Misconduct— Brakem AN Neglecting to Drop Fusee in Accordance 
With Rules. — Where a brakeman, who had had two and one-half years* 
experience and was familiar with his employer's rule that fusees be used when 
the speed of a train was reduced and knew that such rule was an elemental 
requirement of safety and that its violation was punishable by dismissal, 
neglected to use a fusee when he knew it should have been used, with the result 
that a collision occurred and he was injured, and the evidence showed that his 
failure to use the fusee was deliberate and intentional, held that he was guilty 
of wilful misconduct. 

Id. — Violation of Safety Rule — Necessity of Deliberate Intent to Disobet — 
Rule Stated.— When a workman deliberately violates a reasonable rule made 
for his own protection from serious bodily injury or death, with knowledge of 
its existence and of the dangers accompanying its violation, he is guilty of 
wilful misconduct 

Evidence — Sufficiency of — Deliberate and Intentional Failure to Observij: 
Safety Rule. — Where a brakeman, who knew of a safety rule and the necessity 
for its observance, neglected to observe it, by reason of which he was injured. 
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and he stated to the conductor that he did not know why he did not observe it, 
but in testifying at the hearing he misquoted the rule and attempted to shift 
the blame to the conductor, held that such testimony strongly tended to show 
that the failure to obey the rule was deliberate and intentional, and that the 
evidence was sufficient to show that such disobedience of the rule was deliberate 
and intentional. (Commissioner Pillsbury dissenting.) 

Robert Brennan, attorney, for Defendant. 
The facts are stated in the following Opinion and Dissenting Opinion : 

OPINION. 

Thomas J. Thorla was injured on the 17th day of October, 1916, 
while in the employ of defendant, Atchison, Topeka and Santa Fe 
Railway Company. The Industrial Accident Commission has decided 
that the defense of wilful misconduct presented by defendant has been 
sustained in this case. 

Applicant, Thomas J. Thorla, was a brakeman of about two and 
one-half years' experience at the time the accident occurred. It was 
his business to flag trains and drop lighted fusees at intervals at night- 
time to avoid collision. The train on which applicant was engaged as 
a brakeman was undertaking to make the siding at Gillis, California, 
when the accident occurred. The train had slowed down for the pur- 
pose of ** heading in'' on the siding. The night was very foggy. An 
approaching locomotive crashed into the rear of the train on which 
applicant was brakeman. 

Conductor Byron E. Black testified he warned applicant Thorla that 
the destination was to be Gillis, and added these words: **Look out, we 
have got to head in there for No. 21." Black testified that Thorla 
replied: **A11 right, Black," and gave his signal with his hand, as much 
as to say he understood his business. Witness Black testified that 
Thorla was supplied with fusees at the time the train left Holt and 
before it arrived at Gillis. His testimony is very explicit in this 
respect. The witness said that Thorla had one fusee in his hand and 
one in his hip pocket, and when asked after the accident what was the 
matter, he replied: **I must have been crazy. I stood right there with 
the fusee in my hand and one in my pocket and didn't throw one oflf." 

The evidence of the officials of defendant, Atchison, Topeka and 
Santa Fe Railway Company, clearly shows that the rule to use the 
fusees was diligently enforced, and that it was known to railroad men 
ns an elemental requirement of safety. Though Thorla had only worked 
two days for defendant, he had worked about two and one-half years 
for the ** Canadian Pacific, Great Northern and Short Line," to quote 
his own testimony. 

Trainmaster G. W. Simpson testified concerning the rules requiring 
flagmen to use lighted red fusees when the speed of a train is reduced. 
lie .said that the conductor of a train is in a measure responsible for 
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the proper performance of the duties of the brakemen and that it* is 
the brakeman's business to drop fusees whenever necessary. Before 
entering the employ of the Atchison, Topeka and Santa Fe Railway 
Company, brakemen are required to pass a written and oral examina- 
tion upon the rules. 

Trainmaster C. G. Fluhr testified that he had examined applicant 
orally on the 13th day of October, 1916, and that his written examina- 
tion was probably held a day or two before October 13. Mr. Fluhr 
added that applicant showed intelligence above the average in answer- 
ing the questions, particularly in regard to the duties of a brakeman. 
Mr. Fluhr went on to say that the rule requiring lighted red fusees to 
be thrown the moment a train starts to slow is an elementary rule 
which everj' brakeman learns and that its violation means dismissal 
from the service. The witness further testified that he had known of 
brakemen who had been dismissed for breaking this rule. 

Three months after the accident applicant was asked at a hearing 
why he had not received compensation. He replied: **They said I 
should have throwed a fusee. At the same time, the rule book says 
the conductor is the responsible man." This attempt to shift the 
blame on the conductor and misquote the rule for Thorla's own gross 
fault was not alone discreditable but, in our opinion, strongly tends to 
show that the failure to throw out the fusee was deliberate and 
intentional. 

It may be argued there are so many train rules that the violation of 
any one or more should not be considered wilful misconduct. 

This Commission has to consider each case on its own merits. Here 
we have an experienced brakeman in the caboose of a train about 4 a.m. 
on a foggy morning, with one fusee in his hand and another in his hip 
pocket, and nothing to do but use these fusees when the train slowed 
down. There is no question that the rigidly enforced rule was known 
to applicant. The necessity of using fusees will be apparent to all, 
because on a passenger train a number of lives might be sacrificed as 
a result of failure to properly warn oncoming trains. 

The Supreme Court of the State of California has held that ''it can 
not be doubted that a workman who violates a reasonable rule made 
for his own protection from serious bodily injury or death is guilty of 
misconduct, and that where the workman deliberately violates the rule, 
with knowledge of its existence and of the dangers accompanying its 
violation, he is guilty of wilful misconduct.'' We think applicant was 
guilty of wilful misconduct and hence compensation is denied. 

Will J. French, 
Meyer Lissner, 

Commissioners. 
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DISSENTING OPINION. 

I dissent from the foregoing Opinion for the following reasons : 

The gravamen of wilful misconduct is that the act complained of be 
done with deliberation and intent to disobey a safety rule or regula- 
tion. In my judgment the evidence in this case does not establish such 
an act on the part of applicant herein. It is sometimes difficult to get 
at what was in the mind of an employee at the time of his act, or failure 
to act, which is charged as being an act of wilful misconduct, but in 
this case we have an insight into the state of mind of applicant, not 
from his own evidence, but from the evidence of one of defendant's 
witnesses, Byron E. Black, conductor of the train, quoted in part in 
the majority Opinion. This evidence is as follows: **I said, 'Tom, 
what the dickens was the matter?' and he said, *I don't know what was 
the matter; I must have been crazy. I stood right there with a fusee 
in my hand and one in my pocket and did not throw one off.' " 

This evidence shows anything except a deliberate intent to violate 
the rule requiring applicant to put out these fusees as requested. 
There was negligence, very serious negligence, or if not negligence, 
then culpable forgetfulness, mind elsewhere than on his job and the 
duties appertaining thereto, but blameworthy as this negligence or 
inexcusable forgetfulness may have been, the act does not constitute 
wilful misconduct within the meaning of that term as defined by any 
court of competent jurisdiction so far as I know. I think this Com- 
mission should be conservative in construing mere lapses of memory 
or negligent failure to obey as constituting wilful misconduct. I 
think the emphasis should be placed on the wilfulness of the mis- 
conduct. I have never felt that the Supreme Court in the case of 
Mayfield vs. Great Western Power Company went far enough in this 
direction but it went much farther than my associates have gone in 
their foregoing Opinion. In that case the Supreme Court at least 
required evidence of a deliberate intent to disobey and I respectfully 
submit that in this case no such deliberate intent is proven, but, on the 
contrary, whatever evidence there is going to show any intent estab- 
lishes as a fact that the act of omission was without intent and account- 
able on the ground of a momentary aberration of applicant's faculties 
of mind. 

It may be that applicant was disingenuous in seeking to place the 
responsibility for the injury upon Conductor Black, and for that reason 
was morally little entitled to consideration, but that fact is irrelevant 
and incompetent to dissuade this Commission from making its Findings 
and Award in conformity with the evidence, which, to my mind, 
makes it clear that the act, or failure to act, complained of should not, 
in this case, be held to establish the defense of wilful misconduct. 

A. J. PiLLSBURY, 

Commissioner, 
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No. 3736— May 19, 1917. 

CANDELARIO VILLA, Applicant, vs. SANTA ANA SUGAR COMPANY, 
FORMERLY KNOWN AS COOPERATIVE SUGAR COMPANY OP SANTA 
ANA, AND GEORGIA CASUALTY COMPANY, Defendants. 

Proximate Cause of Disability — Sarcoma Following Trauma Near Its Site. — 
Where an employee, who had worked steadily for years, fell and struck the 
point of his left shoulder and a lump appeared on the inner third of the left 
collar bone, which he claimed he noticed immediately after his injury and which 
five weeks later was decided by physicians to be a sarcoma of slow progres- 
sion, but the evidence was not conclusive as to when the lump first appeared, 
and the medical testimony was inconclusive as to whether sarcoma can be 
caused by or its progress accelerated by trauma, held that it is reasonable to 
conclude that the injury was either the proximate originating cause of the 
sarcoma or a substantial accelerating or aggravating factor and that therefore 
the disability due to the sarcoma was proximately caused by the injury. 

Evidence — Sufficiency of — Cause of Sarcoma Following Injury. — Where there 
is grave uncertainty in the medical profession as to whether sarcoma can be 
caused or aggravated by trauma and an employee, five weeks after an injury to 
the point of the shoulder, is found to be suffering from sarcoma on the inner 
third of the collar bone, but up to the time of the injury he had been able to 
work steadily and he claimed there had been no sign of any tumor or sarcoma 
before the injury, held that the evidence is suflScient to establish by a reason- 
able preponderance of likelihood that the disability due to the sarcoma was 
proximately caused by the injury. 

D. F. Harding, attorney, for Applicant. 

H, L, Phillips, attorney, for Defendants. 

The applicant had been steadily employed for four years at the sugar 
plant of the defendant Santa Ana Sugar Company, near Santa Ana. 
On September 5, 1916, he was using a wrench which slipped and caused 
him to fall from the platform on which he was working. He alighted 
on the point of his left shoulder and the left side of his head on the 
cement floor below. He was dazed or rendered unconscious by the fall 
and attention at that time was directed chiefly to a scalp wound which 
bled profusely and which seemed to be the more serious injury. There 
was no fracture of the shoulder or the collar bone but the applicant 
claims that immediately after the injury and on the same day he 
noticed a swelling at about the middle third of the left clavicle. The 
attending physician did not notice this swelling and did not remember 
whether it was called to his attention. The swelling was later observed, 
however, and it continued long after tumor following upon a blow 
should have normally subsided. After prolonged expert examination 
it was diagnosed as a benign sarcoma or bone cancer of slow progres- 
sion, not painful, and probably not immediately disabling of itself, but 
requiring that the patient be under treatment instead of at work. The 
principal issue in the case was whether or not the sarcoma was proxi- 
mately caused in its origination or its progress proximately accelerated 
and its character aggravated by the injury. 
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The medical testimony showed that scientific knowledge of sarcomas 
is as yet quite meager and that their cause and rate of progress can not 
at present be conclusively or dependably determined. Certain experts 
of high professional reputation testified that a sarcoma could not during 
the interval since such injury have progressed to the degree of develop- 
ment in which it was found. Other experts were of a contrary opinion. 
The same conflict appeared in the medical testimony as to whether 
sarcoma can be caused or aggravated by trauma at or near the site of 
its development. The evidence as to when the lump appeared upon 
the applicant's clavicle was also unsatisfactory. 

The Commission decided that the fact that the applicant had for 
years and up to the time of the injury worked steadily at laborious 
occupations tended to indicate at least that the injury must have had 
some connection with the development, if not with the origin, of the 
sarcoma. Although the medical testimony was both hypothetical and 
conflicting, it was held that there was a reasonable preponderance of 
likelihood that the disability due to the sarcoma was proximately caused 
by the injury and it was therefore held that the evidence was sufficient 
to justify an award for compensation and the necessary medical treat- 
ment in favor of the applicant. 

Rehearing denied. 

Award affirmed by second district court op appeal. 



No. 3645— May 24, 1917. 

ROYAL INDEMNITY COMPANY. Applicant, vs. ALEX BECKER and THE 
B-LINE TRANSFER COMPANY, Defendants. 

Proximate Cause of Disability — Sarcoma Following Blow on Hand. — Where 
a blacksmith struck the back of his left hand with a hammer and a lump 
immediately appeared at the site of the blow, and it was thereafter diagnosed 
as a rapidly growing sarcoma, and it appeared that a toy cannon had exploded 
in said blacksmith's hand several years theretofore but he had suffered no dis- 
ability in the hand, and X-ray pictures taken of said sarcoma revealed the 
presence therein of particles of metal, and the medical testimony was incon- 
clusive as to whether said sarcoma originated at the time of said explosion and 
then remained in a quiescent state and was lighted up by the blow on the hand 
or whether it originated at the time of said blow, held that the evidence was 
sufficient to show by a reasonable preponderance of likelihood that said sarcoma 
was proximately caused by said blow. 

Id. — Continuing Disability Due to Sarcoma — Refusal by Employee of 
Necessary Operation. — Where an employee suffered a sarcoma on the hand 
by reason of an industrial injury, and the amputation of the hand was neces- 
sary to nrPVAiif tho si>read of the sarcoma and the death of the employee there 
from, and he refused said operation and himself obtained medical treatment for 
said sarcoma, held that he was not entitled to reimbursement for such treat- 
ment but that the insurance carrier should again tender such operation, and 
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that if the employee again refused to submit to the same, temporary disability 
indemnity payments should cease, but that if he should submit to said operation 
he should be entitled to a permanent partial disability indemnity. 

D, H. Stubbs, attorney, for Applicant. 

W, C. Cavitt, attorney, for Defendant Becker. 

The defendant Alex Becker was employed by the defendant B-Line 
Transfer Company as a blacksmith. On or about October 16, 1916, 
he struck the back of his left hand with a hammer weighing about two 
and a half pounds. A lump appeared almost immediately at the site 
of the blow and continued to increase in size during the following 
weeks, although the defendant remained at work. About two weeks 
later, a lump was noticed on the inside of the hand between the first 
and second fingers, just under the site of the blow. At the end of 
about two months Becker consulted one of the physicians of the appli- 
cant, which was the insurance carrier for the defendant employer. 
After examinations by experts, the lumps were diagnosed to be a rapid 
growing sarcoma or cancer. All the physicians who examined the 
hand recommended its immediate amputation to save the defendant 
employee's life. On January 10, 1917, the applicant made a written 
tender of an operation to amputate the hand, which was refused by 
the defendant ; at the date of the last hearing of the case the defendant 
still refused to submit to amputation. 

It appeared that sixteen years before this blow, a toy cannon had 
exploded in the defendant's hand, causing a considerable tearing of 
the tissues and a deposit of small particles of metal. An X-ray picture 
taken after the blow on the hand was sustained showed particles of 
metal throughout the sarcoma. In the interval between the explosion 
of the cannon and the blow the defendant had, however, suffered no 
disability in the hand. The defendant employee himself obtained 
Christian Science treatments and also procured a serum treatment. 
On or about February 9, 1917, the sarcoma was removed by curetting 
by a physician of the defendant's own selection. 

Although extensive scientific research and investigation on this sub- 
ject have been carried on for a considerable period of time, the causes 
and characteristics of sarcoma are not known to the medical profession 
with a degree of exactness which will permit of positive conclusions as 
to its origin and proximate cause and its possible cure or future condi- 
tion under given treatment. While it appeared probable from the 
medical opinions adduced in this case that the explosion of the toy 
cannon in the defendant's hand produced a sarcoma which was dormant 
at the time of the injury of October 16, 1916, and which was lighted 
up and set into activity thereby, this can not be definitely stated to be 
the case and it is equally consistent with scientific knowledge that the 
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sarcoma developed originally from the bruising of the hand by the blow 
of the hammer. Assuming that a quiescent sarcoma was thus lighted 
up by the injury, it is impossible in the present state of scientific infor- 
mation on the subject to determine how long the sarcoma would have 
remained quiescent in the absence of trauma or to determine the exact 
proportion of the disability which was due to the impetus given the 
dormant sarcoma by the blow. However, the Commission held that it 
was not necessary that the defendant employee prove with absolute 
certainty that the disability was proximately caused by the injury of 
October 16, 1916, but that it was suflScient for him to prove this to a 
moral certainty only ; that the evidence in this case was sufficient under 
this test to prove that the sarcoma appeared and caused disability 
because of the blow, and that therefore as a matter of law, although 
not as a matter of scientific certainty, the sarcoma was proximately 
caused by the blow. Findings and Award were accordingly rendered 
on May 24, 1917, to this effect, and the applicant was awarded a con- 
tinuing total disability indemnity of indeterminate duration, but with- 
out reimbursement for the medical expenses incurred by him or any 
provision for further medical treatment at the applicant's expense. 

On the representation by the applicant in a petition for rehearing 
filed thereafter that the defendant had returned to work, notice of 
intention to terminate disability payments was given, after which a 
further hearing was held, at which it appeared that the defendant 
returned to work on April 16, 1917, and worked at full wages until 
June 16, 1917, at which time he was obliged to quit work on account 
of the recurrence of the sarcoma on his hand, and that since that date 
he was totally disabled on account of the sarcoma. It appearing fur- 
ther that an operation such as that theretofore tendered by the appli- 
cant for the amputation of the defendant's hand was necessary to 
prevent the spread of the sarcoma and the c^eath of the defendant 
therefrom, it was ordered that the applicant pay compensation after 
June 16, 1917, and again tender forthwith a surgical operation for the 
amputation of the defendant's hand or arm, and that if this operation 
were not accepted by the defendant, request might be made for the 
release of the applicant from all further liability in connection with 
this proceeding, but that if said operation should be accepted, the 
defendant might apply for the allowance of the permanent partial 
disability indemnity to which he would be entitled and that final deci- 
sion of the request permanently to terminate liability for compensation 
be deferred pending the outcome of the matter so ordered. (See Villa 
vs. Sa7ita Ana Sugar Co., 4 I. A. C. Dec. 147.) 

Rehearing dented. 
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No. 4003— May 24, 1917. 

STATE COMPENSATION INSURANCE FUND, Applicant, vs. GEORGE TRIPP 
AND THE CITY OF MONTEREY, Defendants. 

Proximate Cause of Continuing DiSABiLrrY — Bubden of Peoof on Employee. — 
Where an injured employee has once established as a fact that his total dis- 
ability was proximately caased by his injury, the burden of proof that the 
disability in whole or in part was not so caused is upon the employer. 

Medical and Subgical Tbeatment — Explobatoby Opebation by Employee to 
Determine Natube and Cause of Disability.— Where an injured employee 
has established prima facie that his entire disability was proximately caused 
by the injury but the precise nature of the disability or its proximate cause can 
not be definitely determined without an exploratory operation, which is also 
necessary to relieve the said employee's disability and to save his life, held 
that the Commission has jurisdiction to order such operation at the expense of 
the employer as part of the medical and surgical treatment to which the 
employee is entitled. 

Daniel W. Burbank, attorney, for Applicant. 

Carmel Martin, attorney, for Defendants. 

The defendant George Tripp was employed by the defendant City 
of Monterey as a laborer on certain repair work being done by said 
employer on the municipal wharf at Monterey. On October 6, 1916, 
while said employee was working in a stooping position on some cross 
timbers on said wharf, his back being on a level with or a few inches 
above the flooring of the wharf, an auto truck belonging to the Salinas 
Valley Ice Company struck him in the back over the left kidney. He 
was able to walk home but for several weeks was disabled by pain in 
his back. lie passed blood in his urine immediately after the injury. 
The attending physician who first examined him on the day of the 
injury diagnosed a laceration of the left kidney. The blood gradually 
disappeared from the urine and was entirely absent on October 30, 1916. 
In January, 1917, there was found in the urine large quantities of pus 
which decreased in amount but which at the date of the hearing had 
not entirely disappeared. The cause of the pus was diagnosed as infec- 
tion in the bladder. X-ray pictures taken on February 28 showed a 
condition which was diagnosed as calcified tubercular kidney, or stones 
in the kidney. The normal period of disability for a traumatic injury 
to the kidney such as was diagnosed would be about three months. The 
medical testimony was to the effect that the defendant employee was 
probably suffering from right pyelitis and left pyonephrosis; that the 
extravasation of pus could be caused by said traumatic injury but that 
the pus would be expected to appear in a shorter interval of time after 
the injurA' ; that it would seem impossible for the advanced stage of the 
-condition of the kidney to have been caused by the injury, although 
the injury might have so aggravated a local condition as to cause the 
disability to appear after the injury; that the employee had a high 
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blood pressure and thickened arteries, indicating that he probably had 
old changes in the kidney, the injury simply lighting up this condition ; 
that the stones could be present in the kidney without causing any disa- 
bility unless aggravated by some other physical ailment or by trauma. 
It appeared also that the condition of the defendant employee's kidneys 
and its cause could not be positively determined without the perform- 
ance of an operation, which would be dangerous but which would 
probably be necessary to save the defendant's life. It appeared also 
that the defendant had before the injury worked steadily without any 
apparent disability by reason of any kidney condition. 

It was contended on behalf of the applicant insurance carrier that 
the burden of proof was on the defendant employee to establish that 
his disability was proximately caused in whole or in part by the injury, 
and that according to the evidence contained in the case he had not 
discharged this burden of proof; that the exploratory operation above 
mentioned was required in fact for the purpose only of obtaining 
evidence and should therefore not be required at the expense of the 
applicant. But the Commission held that after an employee has estab- 
lished prima facie that his disability is proximately caused by an 
injury, the burden of proof that the disability in whole or in part is 
not so caused is shifted to the employer ; that although the exact nature 
of the defendant employee's condition or its proximate cause could not 
be determined with certainty without an operation, nevertheless the 
applicant should be held liable for compensation for a temporary total 
disability as caused by the injury; that such operation was required 
to relieve the employee of this disability as well as for the ultimate 
preservation of his life and that therefore the Commission had juris- 
diction to order such operation at the expense of the applicant. It 
was provided further that in default of tender of such operation by 
the applicant, the defendant employee might obtain such operation at 
the applicant's expense, on the penalty of termination of compensation 
on failure to submit to or procure such operation. 

Rehearing denied. 



No. 4039— May 29, 1917. 

FRANK NARTA, Applicant, vs. UNION BREWING & MALTING COMPANY 
AND CASUALTY RECIPROCAL EXCHANGE, Defendants. 

Statute OF Limitations — Excess of Wages as Compensation — Rule Stated. — 
Where an employee, who is partially disabled by reason of an industrial injury, 
is given light work and is paid his full wages by his employer, the excess of 
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wages paid over the wages earned is not to be considered as payments of com- 
pensation unless, in addition to these facts, an intent on the part of the 
employer so to consider it appears from thcf circumstances of the case. 

Oliver B. Wyman, attorney, for Defendants. 

The applicant was employed at San Francisco by the defendant 
Union Brewing & Malting Company as a cooper and brewer. On 
November 25, 1915, while he was cleaning a keg, the applicant turned 
around on a wet floor to get a hose, slipped and sustained an injury 
to his knee, which totally disabled him until January 30, 1916. He 
was paid compensation for this disability by the defendants. Although 
still partially disabled by reason of the injury, the applicant returned 
to light work on January 30, 1916, for which he was paid full wages. 
On March 2, 1916, he suffered a recurrence of the disability while so 
employed and was totally disabled thereby until May 30, 1916, when 
the disability became partial and he again returned to light work. 
During the whole period from the date of the return of the disability 
until October 1, 1916, when the brewery closed for lack of work, the 
applicant received payments equal to his regular wages. The disa- 
bility suffered by the applicant by reason of the injury ceased on 
January 20, 1917. On March 28, 1917, he instituted this proceedins: 
to obtain the compensation which yet remained unpaid on account of 
his injury. The last date on which it was admitted the applicant 
received a payment of compensation as such was August 22, 1916, 
and it was contended on behalf of the defendants that since more than 
six months had elapsed between that date and the date on which the 
application was filed, this proceeding was barred by the statute of 
limitations. 

Where an employee is obviously disabled but is nevertheless kept at 
light work and paid his full wages until the statutory period within 
which he must institute proceedings before the Commission has expired, 
and he is then discharged and denied further payments of wages or 
compensation, the circumstances may be such as to indicate that the 
wages paid to the employee in excess of a fair equivalent for the work 
actually done by him were in reality paid as compensation and the 
time within which the employee must begin proceedings before the 
Commission is extended accordingly. But aside from the bare fact 
of payment of greater wages than are earned, there must be evidence 
of an intent on the part of the employer to pay the excess as compen- 
sation. The Commission found no such intent to be indicated by the 
circumstances in this case and therefore held that the proceeding was 
barred by the statute of limitations. 
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No. 135— May 30, 1917. 

F. P. MARSHALL, Applicant, vs. RANSOME CONCRETE COMPANY and 
SOUTHWESTERN SURETY INSURANCE COMPANY, Defendants, 

(Roseberry Act, Chapter 399, Laws 1911.) 

Decided April 15, 1915, and reported in 2 I. A. C. Dec. 304. 

(33 Cal. App. 782) 

Civil No. 1659. Third Appellate District. May 30, 1917. 

F. P. MARSHALL, Applicant and Respondent, v. RANSOME CONCRETE 
COMPANY, Defendant; SOUTHWESTERN SURETY INSURANCE CO. 
(a Corporation), Defendant and Appellant. 

Medical and Surgical Treatment — Reduction of Liability — Suggestion op 
Surgical Operation — Award Not Vitiated. — An award of compensation made by 
the Industrial Accident Commission is not vitiated because it contains an unwar- 
ranted recommendation that the insurance carrier offer to the injured employee to 
pay the cost of a surgical operation for the purpose of reducing its liability, and that 
the employee accept the offer, as the same may be disregarded like any other 
gratuitous suggestion or recommendation. 

Id. — Termination of Compensation — Refusal to Undergo Surgical Opera- 
tion — Insufficient Finding. — An award of compensation is not subject to reduc- 
tion or termination by a finding that the present disability of the employee can be 
greatly relieved by a surgical operation in view of the seriousness of the disability, 
where there is no finding that the employee refused or was unwilling to undergo the 
operation, or that he had the means to pay for it. 

Id. — Personal Injuries — Negligence — Duty to Mitigate Trouble and Pro- 
mote Recovery. — One who has suffered personal injuries through the negligence or 
wrongful acts of another is bound to exercise reasonable care and diligence to avoid 
loss or to minimize the consequences of such injury, and he cannot recover for so 
much of his damage as results from his failure to do so, but he is not required to 
take the best care of his injuries, nor to employ the means best adapted to heal 
them, as it is sufficient if he acts in good faith and with due diligence and exercises 
ordinary care and reasonable or ordinary prudence. 

Id. — Ability to Employ Necessary Means. — Such rule necessarily implies that 
the sufferer is able to employ the means that are needed to alleviate his situation. 

Appeal from the Superior Court of Sacramento County — Peter J. Shields, Judge. 

For Appellant — Hartley F. Peart. 
For Respondent — Landreth & Patten. 

On the seventh day of March, 1913, at Sacramento, the applicant, F. P. Marshall, 
was seriously injured by the falling of a concrete tower. He was an employee of 
the Ransome Concrete Company and there is no dispute that he became subject 
to the provisions of the Workmen*s Compensation Act. Appellant was the insurance 
carrier and it paid him 65 per cent of his average weekly wages from the eighth day 
after the injury up to the eleventh day of September, 1914, when appellant concluded 
that the disability was not more than 50 per cent of total and it paid compensation 
at the rate of $9.37 per week up to and including the 9th day of January, 1915, 
when further payments were discontinued. On February 2, 1915, Marshall filed 
with the Industrial Accident Commission his application for adjustment of his claim 
for further compensation. The claim was resisted on the grounds: 1. That the 
Industrial Accident Commission had no jurisdiction over a controversy arising out 
of an accident which occurred on March 17, 1913; and, 2. **That it would be possible 
by an operation to reduce the rate of disability to 25 per cent of total and inasmuch 
as applicant refuses to have such operation performed at his own expense, he is 
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responsible for and wilfully contributes to whatever disability now exists in excess 
of 25 per cent of total disability." 

These objections were carefully considered by the Industrial Accident Commission, 
as shown by the evidence taken and by the opinion filed in the cause. As to the 
question of jurisdiction attention was called to the provision in the law of 1913 
conferring upon the Industrial Accident Commission all the duties, liability, authority, 
powers and privileges theretofore conferred upon the industrial accident board, and 
it may be said that there is no further contention as to this question. 

As to the other point the commission declared: "The Roseberry act limits the 
medical and surgical service to cure and relieve to the sum of one hundred dollars 
and for that reason this conmiission has no power to require medical or surgical 
treatment in excess of said one hundred dollars; but the act also nowhere confers 
upon the commission power to compel an injured employee to undergo an operation 
and to bear the cost and expense of medical or surgical treatment for the same even 
for his own cure." The commissicm furthermore proceeded to consider the extent 
of the liability of the insurance carrier in the premises, the amount already paid 
and the balance of the unpaid liability and it concluded that the only method 
available for the insurance carrier to reduce its liability was to reduce the disability. 
The commission, reiterating its position that it is powerless to compel either party 
to follow the suggestion, earnestly recommended that the insurance carrier proffer 
the proposed operation to applicant at its own cost and that the applicant accept the 
offer. Finally it was said : "Before applicant submits to an operation, if tendered, 
this commission desires to have further surgical advice in relation to the feasibility 
of such operation." Two days thereafter the commission filed its findings of fact 
and made its award, directing the defendants and each of them to pay to F. P. 
Marshall as a partial disability indemnity because of said injury, "the sum of nine 
dollars and thirty-seven cents per week for each and every week from and beginning 
with the 10th day of January, 1915, until the termination of said disability or the 
further order of this commission". 

Au application to the superior court of Sacramento county to review said award 
was made by the insurance company and therein said award was affirmed, and we 
have before us an appeal from the judgment of that court. 

The particular finding of fact by the commission which has given rise to the 
discussion is as follows : "That the present disability of the applicant can be greatly 
relieved by a surgical operation, the risk of which is inconsiderable in view of the 
seriousness of the disability. That the defendants are entitled, if they shall tender 
such operation at their own expense and it shall be refused by the applicant or 
shall be accepted and successfully performed, to have the partial disability indemnity 
herein provided, reduced or terminated as the result of the operation, if performed, 
may warrant." 

It is to be observed that when the opinion was filed the commissioners were in 
doubt as to the feasibility of such operation but at the time the findings were filed 
they were apparently convinced that the service should and could be performed. 

As to the first criticism of appellant it is apparent that the commission did not 
require nor attempt to require medical or surgical service in excess of one hundred 
dollars. It was only a recommendation that the additional service be proffered. 
Granting that no authority exists in the law for such recommendation, we find it 
decided, in Southwestern Surety Insurance Company v. PUhhury, 172 Cal. 768 
(3 1. A. 0. Dec. 290), that "An award of compensation, which is otherwise in 
due form and complete in itself, is not invalidated by the fact that it includes an 
optional right to the insurance carrier, which if accepted by it, would compel it 
to pay for surgical services rendered later than the ninety-day period following the 
accident." It could not vitiate the award but may be disregarded as would be any 
other gratuitous suggestion or recommendation. 

The point, however, to which appellant seems to attach the most serious considera- 
tion is that the refusal of an injured employee to undergo an operation to relieve 
him is ground and reason for terminating his compensation. As to this, though, 
it must be said we have before us no such case. There is no finding that the 
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employee has refused to undergo an operation. There could be no refusal without 
an ofter or direction or demand, and it is apparent there has been none of these. 
The finding does indeed suggest and advise that there be such an offer and it implies 
that it may be refused. There is also a promise that if such condition should 
develop, the indemnity may be reduced or terminated. This, however, looks to the 
future and cannot be regarded as of any present practical value. There is no finding 
even that the applicant is unwilling to undergo an operation or that he has declined 
to submit to one. Nor are we informed that the applicant is in a position to secure 
the services of a surgeon who can perform the operation. The fact is, and it must 
be manifest upon a moment's reflection, that said finding is of no material import- 
ance in the determination of the cause. It may be entirely disregarded without 
doing violence to any rule of practice or procedure. The recommendation as to the 
"tender of the operation" must be eliminated, as we have seen, and we have left 
nothing but the bald statement that "the present disability of the applicant can be 
greatly relieved by a surgical operation, the risk of which is inconsiderable in view 
of the seriousness of the disability". It is not supplemented or qualified by a single 
fact indicating any remissness on the part of the applicant or, for that matter, of 
the surety company. It points to no concrete fact or circumstance imputing 
negligence to the applicant or to the insurance company. It does not affect in the 
slightest the present right of the applicant to receive indemnity nor the claim of 
appellant to have the payment reduced or discontinued. Rejecting this finding, 
therefore, as a mere generalization, we have left in the other findings ample support 
for the award. 

But suppose we consider the case as though the applicant had refused or declined 
to submit to the surgical operation, and what would be the consequence? Upon this 
theory should the award be annulled? In this consideration is involved, of course, 
the general rule as to the care required of the injured person to mitigate the trouble 
and promote recovery. Probably the rule is as well stated as anywhere in 8 R. C. L. 
447, as follows : "It has been pointed out that one who has suffered personal injuries 
through the negligence or wrongful acts of another is bound to exercise reasonable 
care and diligence to avoid loss or to minimize the consequences of such injury, 
and that he cannot recover for so much of his damage as results from his failure 
to do so. Thus he is bound to exercise reasonable diligence in securing medical or 
surgical aid, take all reasonable care of the injury and to make use of reasonable 
means to prevent aggravation of it or to effect its speedy and complete cure. He 
is not required to take the best care of his injuries, however, nor to employ the 
means best adapted to heal them. It is sufficient that he act in good faith and with 
due diligence and that he exercise only ordinary care and reasonable or ordinary 
prudence of judgment." 

Necessarily, said rule implies that the sufferer is able to employ the means that 
are needed to alleviate his situation. It would be a strange law that would require 
him to act with ordinary care and prudence and yet penalize him because of his 
inability, through indigence or otherwise, to avail himself of the remedy. An impos- 
sible or unavailable remedy is, of course, no remedy at all. If the injured person 
can not appropriate the means, the effect as to him is the same as though they did 
not exist. His inability, unless shown to be the result of his own negligence, must 
be a complete answer to the charge of culpability. And, in considering the finding, 
we must assume that the applicant was in no position to avail himself of the opera- 
tion, in other words, that it was practically impossible for him to adopt the course 
contended for by appellant. If we look to the evidence we find that such was 
actually the situation. He said he had thought of the recommendation of the 
physicians to get a specially fitted shoe "but I didn't do it, because it would cost 
too much and I haven't had more than a dollar at a time since they cut me down". 
Furthermore, he declared he had no money "to pay for special plates or hospital 
fees or an operation". It also appears that he was in debt to the extent of five 
hundred dollars for medical treatment which he had already received. It is fair 
to infer from the testimony of one of the physicians that the suggested operation 
with the necessary subsequent treatment would cost four or five hundred dollars. 
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and there is nothing in the record to show that the applicant had the means or 
credit required for the purpose. 

The foregoing ought to be sufficient to excuse and justify the applicant for his 
failure to take any affirmative action in the matter, but another reason also appears 
In the record that might properly cause a prudent person to hesitate before submitting 
to the recommended ordeal. It appears that he had submitted to an operation on 
two different occasions with but little if any benefit, and that he had consulted 
with Drs. Stephenson and Shaw who told him that his leg ''was as good as it ever 
would be, that it couldn*t be improved on" and that nothing else could be done 
to improve it. He also consulted Dr. Garrett who said he "didn't see where an 
operation would benefit and that there was probably one chance out of a hundred 
of it doing any good, and that I couldn^t have any more motion in the ankle than 
I had now and I wouldn't have, no matter how straight the leg was and it would 
hinder me walking stairs and that kind of thing and that he considered me, as far 
as my trade was concerned, to be totally disabled". Assuredly the foregoing furnished 
the basis for a rational belief on the part of Marshall that the supposed benefit 
from an additional operation was problematical and it justified his disinclination 
or refusal to take the chances. 

Indeed, one of the physicians who testified at the hearing declared : **If that was 
in my own family', I wouldn't rely on my own judgment; I would take him back 
to Dr. John B. Murphy, or a man of that character, but I would be very, very 
doubtful of any good results to be obtained in that limb." It is true that other 
physicians testified that the operation could be performed with great promise of 
success and without serious danger, and the commission so found, as we have seen ; 
but, after all, that is simply a matter of opinion and it cannot be said that the 
applicant was bound to follow that opinion at his peril. 

The applicant himself aptly sums up his reasons for declining the operation in 
these words : *'They said that I had to pay for the operation and I didn't think an 
operation would do me any good ; also, that I didn't like to take chances of going 
under another anaesthetic." 

We are satisfied that any just view of the case must lead to the conclusion that 
he should not be penalized for his conduct under the circumstances herein disclosed. 

Many cases have been cited by appellant, but they are not particularly in point. 
They are instructive, however, as illustrations of the application to certain condi- 
tions of the general principle to which we have already adverted. To a few of these 
we may devote brief attention. 

The case of Pacific Coast Casualty Co. v. Pillshury, 111 Cal. 319 (2 I. A. C. 
Dec. 6G), really involves an injury incurred not in the course of the appellant's 
employment. It seems that the applicant's arm was broken while in such employ- 
ment, that it was properly treated and was progressing favorably when, during a 
trip not for or in the service of the employer, the bone shifted or slipped so that 
it had to be rebroken and reset. It was held that the law did not authorize an 
award for the additional injury sustained by him, aggravating the first injury anc 
prolonging the disability, for the reason that this additional injury was incurred 
while he was not in the employ of the company. No such question manifestly arises 
here. 

In Fidelity and Deposit Company of Maryland v. Industrial Accident Commission, 
171 Cal. 728 (2 I. A. C. Dec. 1056, 3 I. A. C. Dec. 9), the applicant was injured 
while driving his automobile in excess of the speed limit provided by the state motor 
vehicle act and it was very properly held that this violation of a state law amounted 
to wilful misconduct which disqualified the employee. There is no contention that 
in the case at bar Marshall was guilty of any disobedience of orders or violation 
of law that could be construed as wilful misconduct. 

Several cases from foreign jurisdictions are cited wherein it was held that the 
applicant was not entitled to compensation for the reason that he had refused an 
operation, but, while it does not explicitly appear that the services were offered 
at the expense of the employer or insurer, such is a reasonable inference from the 
language of the opinions therein. It is at least clear that the cases were decided 
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upon the principle that the injured person must "avail himself of such reasonable 
remedial measures as are within his power" or, as expressed in one of the cases: 
"A workman must behave reasonably or his incapacity is the consequence of his own 
unreasonableness. To hold to the contrary would lead to this result, that a workman 
who had an injury however small might refuse to allow it to be dressed and let a 
trifling bum, say, becoming a sloughing sore and lead to partial or total incapacity.*' 

Probably no more satisfactory consideration of this question can be found than in 
Lesh v. Illinois Steel Co., 157 N. W. 539, a recent decision of the supreme court 
of Wisconsin, wherein the leading cases are reviewed. Therein the applicant had 
injured his leg and after a certain date claimed compensation for permanent dis- 
ability. The accident commission found that the present disability resulted from 
the workman's own wilful refusal to submit himself to safe medical treatment and 
he was denied further compensation. Among the interesting declarations of the court 
was the following: "No question of compelling the applicant to submit to an 
operation is involved. The question is: Shall society recompense a workman for a 
disability caused by his unreasonable refusal to adopt such means to effect a 
recovery as an ordinarily prudent person would under like circumstances and which 
would result in the removal of the disability within the rule as stated above. . . . 
The proposition that an applicant, under the provisions of this^ humane law, may 
create, continue, or even increase his disability by his wilful, unreasonable and 
negligent conduct, claim compensation from his employer for his disability so caused 
and thereby cast the burden of his wrong^ful act upon society in general is not only 
repugnant to all principles of law but is abhorrent to that sense of justice common 
to all mankind." How different such a case is from the one herein is apparent at 
a glance. The principle therein so strongly stated imperatively demands the acquit- 
tance of the applicant herein of any condemnation or censure. It cannot be said 
that he acted in a "wilful, unreasonable or negligent" manner and to deprive him 
of the benefit of this "humane law" would indeed be "repugnant to all principles of 
law" and "abhorrent to that sense of justice common to all mankind". 

We conclude that the judgment of the lower court is manifestly right and it is 
therefore afllrmed. 

BURNETT, J. 

We concur: 

CHIPMAN, P. J. 
HART, J. 



No. 3740— May 31, 1917. 

GEORGE PANKEY, Applicant, vs. WESTERN PIPE & STEEL COMPANY 
AND GUARDIAN CASUALTY AND GUARANTY COMPANY, Defendants. 

Lien — Living Expenses — Denied Whebe Compensation Has Been Paid Befobe 
Date Due. — A payment of compensation extinguishes the right to file a lien 
for the reasonable value of living expenses of an injured employee, against com- 
pensation thereafter payable. 

Id. — Id. — Construction of Section 29. — The payment of disability indemnity 
mentioned in Section 29 (6) (3) refers to a first payment of disability indemnity 
and the amount thereafter to be paid, mentioned in Section 29 (c), refers to 
the amount of compensation due and which remains unpaid. 
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Id. — Id. — Denied Where Compensation Paid Before Settlement Agreement 
Approved. — Where, pursuant to settlement agreement and before approval of 
the same by the Commission, compensation was paid for the full amount of the 
applicant's estimated disability and liens were thereafter filed for the reasonable 
value of living expenses of the injured employee, said liens were denied and the 
settlement agreement was approved. 

Walter M. Rheinschild, attorney, for lien claimants. 

William H. Claassen, attorney, for Defendants. 

The applicant sustained a sprain and partial dislocation of his 
shoulder on December 15, 1916, while employed by defendant Western 
Pipe & Steel Company at Los Angeles. The defendant insurance 
carrier commenced to pay compensation on December 30, 1916; on 
January 18, 1917, the applicant filed for the approval of the Commis- 
sion a settlement agreement with the defendant insurance carrier 
whereby the former agreed to accept and the latter agreed to pay 
compensation which would be due him for the period ending April 1, 
1917, the estimated period of the disability, in full settlement for all 
disability. Payment of the amount of the settlement was made to the 
applicant in advance of approval by the Commission. Thereafter and 
on January 22, L. S. Davis and C. S. Gotfriedson duly served and 
filed their claims of liens for the value of the living expenses of the 
applicant furnished to him between December 15 and January 18. 

The Commission held that the payment of disability indemnity 
mentioned in Section 29 (6) (3) refers to a first pajonent of disability 
indemnity, and that the amount thereafter to be paid, mentioned in 
Section 29 (c) refers to the amount of compensation due and which 
remains unpaid and not the amount which is payable for a concurrent 
disability, and that therefore the provisions referred to cover only the 
payments of compensation which have not yet been paid ; furthermore, 
that it is immaterial whether or not payment of compensation was in 
advance of the date when such compensation was due or whether or 
not it was in pursuance of a settlement agreement which had not yet 
been approved by the Commission. The claims of lien were accord- 
ingly denied and in addition the Commission approved the settlement 
agreement. 



No. 3787— May 31, 1917. 

REBECCA ROTER, Applicant, vs. THE ATCHISON, TOPEKA & SANTA FE 
RAILWAY COMPANY, a corporation, Defendant, 

Arising Out of Employment — Injury at Time of Vaccination Required as 
Condition to Empioyment. — An injury sustained because of vaccination 
required of an applicant f<^r employment as a condition precedent to such 
employment does act arisv ouc ot or in the course of the employment which is 
given after such vaccination. 
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Id. — Infection of Vaccination Wound — Sufficiency of Evidence. — Where an 
employee was vaccinated as a condition precedent to his emplojrment and after 
entering upon the duties of the employment, the vaccination wound became 
infected with tetanus from which he died and it did not appear how or when 
such infection occurred, held that the evidence was insufficient to establish that 
said death arose out of or in the course of the employment. 

Oriffith Jones, attorney, for Applicant. 

Robert Brennan, attorney, for Defendant. 

This was an application by the widow of Clayton Royer for a death 
benefit. The deceased had applied to the defendant for employment 
as fireman on a stationary engine in defendant's roundhouse in Los 
Angeles. As a condition precedent to such employment, he waa 
required to be vaccinated and for that purpose was sent to the Santa 
Fe hospital, where he was vaccinated in the usual manner on Septem- 
ber 7, 1916. He entered at once upon the duties of his employment; 
on September 24, he complained of chills and rigors but continued to 
work until October 9. On October 13 he died as a result of the tetanus. 
The evidence showed that the tetanus was caused by the entrance of 
the tetanus germ through the vaccination wound at some time after 
the decedent entered upon the performance of the duties of his employ- 
ment, although it did not appear how or when the wound became 
infected. 

The Commission held that the vaccination which was required as 
a condition precedent to the employment was not an injury sustained 
in the course of and did not arise out of the employment, since it was 
performed before the employment began, and the applicant therefor 
might never be actually employed, even after submitting to vaccination 
as a prerequisite to it, and that therefore, even if it were proved that 
the infection was contracted at the time of the vaccination, the death 
would not arise out of or in the course of nor be proximately caused 
by the employment. Furthermore, there was no evidence that the 
wound became infected because of some condition of the employment 
or while the deceased was at work. It was therefore held that the 
evidence was insufficient to establish that the tetanus and the death 
were proximately caused by or arose out of or in the course of the 
employment, and the defendant was accordingly released from liability. 
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No. 3969— May 31, 1917. 

HENRY SINGLET, Applicant, vs. STANDARD LUMBER COMPANY, 

Defendant. 

Identity of Emploteb — Contbact fob Pujno Lumbeb. — Where a lumber piler 
contracted with a lamber company to pile all the lumber cut in its mill at a 
certain rate per thousand feet piled and he hired the men to do the work and 
controlled and discharged them, and the amount of lumber piled was reported to 
the company each night and the lumber piler did not work himself and the 
earnings were divided equally between him and the men, who were paid directly 
by the company, held that said men and said lumber piler were employees of said 
company. 

Lloyd M, Bobbins, attorney, for Defendant. 

Applicant sustained an injury to his left shoulder on September 12, 
1916, while engaged in piling lumber at the defendant's lumber mill at 
3onora. He had been hired by one Lopez. The chief ismie in the case 
was that of the identity of the applicant's employer. 

The evidence showed that the defendant l^t a contract for the piling 
of lumber to one Lopez, by the terms of which Lopez agreed to keep 
enough trucks clear to allow the mill to work, and to pile the lumber 
cut in the mill at 35 cents per thousand feet. He hired as many men 
as he desired, usually fourteen to sixteen, directed them in the manner 
of doing their work and discharged them at will. The amount of 
lumber piled was reported each night to the company's office, which 
kept account of it. Lopez himself did not actually work but the earn- 
ings received from the company for piling the lumber were divided 
equally between him and his men. The men were paid directly by the 
company with the company's checks. 

The Commission held that since no definite lump sum was agreed 
upon as a remuneration for the work and since Lopez could not by 
any possibility either make a profit on the job from the labor of others 
or sustain a loss on the job, but received exactly the same wages as his 
men, he was not an independent contractor but was really merely a 
foreman, with authority panted by his employer to hire, direct and 
discharge these men ; that sufficient control was retained by the company 
to sustain the relationship of employer and employee between it and 
the lumber pilers. It was therefore held that the applicant was an 
employee of the defendant and an award was accordingly made against 
defendant for the compensation to which the applicant was entitled. 
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No. 4058— May 31, 1917. 

HENRY STANLEY, Applicant, vs. BALBOA AMUSEMENT PRODUCING COM- 
PANY, A COBPORATION, AND GEORGIA CASUALTY COMPANY, A ooepoba- 
TION, Defendants. 

Abisino Out of Emplotmemt — Risk of Commonalty — Street Injubt. — Where 
a motion picture actor was required to report each morning at his employer's 
office for duty, after which he would cross the street to the studio and dressing 
rooms and await an assignment of work, and while so crossing from the c^ce he 
stopped for a moment to converse with a fellow employee and was run into by 
an automobile, held that the necessity for such regular and frequent crossing of 
the street constituted a special exposure to the danger of such a street injury and 
that therefore the injury arose out of the employment 

Id. — Id. — Id. — Rule Stated. — ^The requirement by reason of his employment that an 
employee regularly and frequently walk upon a street constitutes a special 
exposure to the danger of street injuries and makes the risk of such injuries a 
risk incidental to the employment and not a risk of the commonalty. 

Id. — Id. — Rule Stated. — ^The risk of injury to which any member of the public is 
exposed regardless of his employment is not a risk of the commonalty if there is, 
by reason of the employment, any special exposure to the danger ot such injury. 

Course of Employment — Momentary Stop to Converse With Fellow Em- 
ployee — Reasonable Personal Act Incidental to Employment. — Where an 
employee, in the course of the duties of his employment, was crossing a street 
between different parts of his employer's premises and he stopped on the street 
to converse for a moment with a fellow employee and was struck by an automo- 
bile, held that such act of stopping to converse was one of the many personal acts 
which an employee may do in connection with his employment without taking 
him out of the course of his employment and that such injury therefore happened 
in the course of the employment. 

Phillip Swaffield, attorney, for Defendant Balboa Amusement 
Producing Company. 

The applicant was employed as a motion picture actor at the defend- 
ant Balboa Amusement Producing Company's establishment at Long 
Beach. He was required to report for duty every morning at defend- 
ant's oflSce, which was situated on the opposite side of a street from the 
defendant's studio and dressing rooms. After reporting for duty, it 
was his custom to cross the street to the dressing room, change his coat 
and wait for an assignment of work for the day, which assignment 
would be given him either at the dressing room, studio or office; if he 
received no assignment, lie would often go back to the office and play 
chess until given work to do. He was paid a weekly salary regardless 
of the time during which he actually rendered services as actor. On 
April 29, 1916, immediately after reporting at the office, he started to 
cross the street to the dressing room. A few feet from the curb he 
met one or two fellow employees and stopped to greet them for a 
moment; an automobile in which another employee was riding came 
around the corner and ran into the applicant, causing permanent 
injuries to his left arm. The accident happened about thirty-five 
seconds after the applicant left the office. 
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It was contended by the defendants that the injury did not happen 
in the course of the applicant's employment because at the time it was 
sustained he had stopped to talk and was not actually rendering any 
service incidental to his employment and that the injury did not arise 
out of the employment for the reason that it was a street injury and 
that the risk of any street injury is a risk of the commonalty. But the 
Commission held that the act of the applicant in stopping to converse 
for a moment with a fellow employee was one of the many personal 
acts which are, strictly speaking, not a service for the employer but 
which an employee may do while at work without abandoning the service 
of his employer and which would not take him out of the course of his 
employment. It was held further that all street injuries do not come 
under the risks of the commonalty but that the risk of a street injurj' 
sustained by an employee and which any member of the public might 
have sustained regardless of any employment is a risk of the employ- 
ment and the injury arises out of the employment if by reason of the 
employment there is a special exposure to the risk of such injury ; that 
the regular and repeated crossing of the street, which was made neces- 
sary by reason of the location of the employer's establishment upon 
both sides of the street, constituted a special exposure to the risk of such 
injury and that therefore the injury arose out of and in the course of 
and was proximately caused by the employment. (See Bush vs. Ickle- 
heimer Bros. Co,, 1 I. A. C. Dec. 522; Ketron vs. United Railroads, 
1 I. A. C. Dec. 528.) The applicant was accordingly awarded 
compensation. 

Rehearing denied. 

Award annulled by second district court of appeal. 



No. 4065— May 31, 1917. 

MARY C. PERRY, Applicant, vs. R. F. JOHNSON, A. L. WOLTBR, JOHNSON 
AND WOLTER, copartners, and ROYAL INDEMNITY COMPANY, 
Defendants. 

Identity of Employer — Arrangement Interpreted as Lease and Not Part- 
nership — Lessor and Lessee as Joint Employers. — Where an arrangement 
was entered into by which one indiTidual was to farm the land of another for 
a stated period and the crops and running expenses of the farm were to be 
shared equally and the latter individual was to advance the necessary funds for 
which he was to be reimbursed out of the former's share of the crops and it 
was agreed that a bam on tlie farm should be repaired and the latter individnal 
hired a carpenter for the work, held that said arrangement was a lease and 
not a partnership and that said carpenter was employed by said parties jointly 
and not as copartners. 

Insurance — Liability of Insurer op One of Joint Employers. — Where one of 
two joint employers was insured against liability for compensation and nothing 
was said as to the interest of the other employer and an injury occurred which 
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was covered by said insurance and the insurance carrier was substituted for tht 
assured employer, held that the insurance carrier and the other employer were 
jointly and severally liable for compensation. 

ExcLtJDED Employments — Fabm Labor — Cabpenteb Repairing Barn on Farm. — 
"Where a carpenter was employed to repair a bam on a farm, held that said 
employment was not farm labor. 

Id. — ^^Id. — Rule Stated. — The question whether work of a given description is farm 
labor is to be determined by its own character and from the point of view of 
the employee rather than from the nature of the employer's blisiness. 

Id. — Casual. Employment — Carpenter Employed for Several Weeks. — Where 
a carpenter was employed for a job which lasted for a month before his injury 
and for several weeks thereafter, held that said employment was not casual. 

Id. — Id. — Rule Stated. — Employment for a job extending over a substantial num- 
ber of weeks is not casual. 

Id. — Usual Course of Employer's Business — Carpenter Repairing Barn on 
Farm. — Where a carpenter was employed by a farmer to do extensive work 
in the repair of a barn on a farm, in which the farmer was to house his live 
stock and store his crop of hay, held that said employment was in the usual 
course of the farmer*s business. 

Id. — Id. — Rule Stated. — Whether work which an employee is engaged to perform 
is in the usual course of the employer's business is to be determined from the 
nature of the employer's occupation, incidentally to which the work is done, 
and not from the particular character of the work done. 

Proximate Cause of Death — Death of Carpenter from Softening op Brain 
FOLLOWING* A Head Injury — Preexisting Ailment of Brain. — ^Where a 
carpenter suffered dizziness and headaches which temporarily prevented him 
from working and while at work immediately thereafter he fell from a scaffold, 
alighting upon his head and shoulder, and be made no outcry just prior to or 
at the time of his fall and he was immediately thereafter discovered to be 
unconscious and gradually thereafter he manifested symptoms characteristic of 
cerebral anemia or arteriosclerosis of the brain and he thereafter suffered 
mental derangements and four months after the fall he died from softening of 
the brain and medical witnesses were of the opinion that said preexisting ali- 
ment would ultimately have caused death ; that without such ailment the injury 
probably would not have proved fatal but that the injury gave such impetus 
to the preexisting disease of the brain that it finally caused death, held that the 
death was proximately caused by the injury. 

F. P. Feliz, attorney, for Applicant. 

C. F, Liicey and F. A, Treat, attorneys, for Defendant Johnson 
and Welter. 

C. F. Hellganz, attorney, for defendant Insurance Carrier. 

This was an application by the widow of Manuel Perry for a death 
benefit. The deceased, a carpenter by trade, was engaged by defendant 
Johnson to do extensive repair work on a bam on the Tularcitos Ranch 
in the Carmel Valley, Monterey County. Before beginning hia day's 
work on the morning oi October 3, 1916, the dec^ised suflFered from 
dizziness and a severe headache by reason of which he did not go to 
work at the usual time. Early in the afternoon, while working on a 
scaffold, he fell to the ground, alighting upon his head and rig^t 
shoulder. He died on February 19, 1917, from softening of the brain. 
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The evidence showed that defendant R. F. Johnson had entered into 
an agreement in the form of a lease of a part of the Tularcitis Ranch 
for one year with defendant A. L. Wolter, by the terms of which the 
lessee was to farm the land, the lessor was to advance all necessary 
money for the purchase of the equipment and the running expenses of 
the farm, the lessor and lessee to share equally in a division of the 
crops and the expenses of the farm and the lessor to be reimbursed out 
of the lessee's half of the crops for the money advanced by him to 
pay the lessee's half of the expenses. 

There was on the farm a large bam in which Johnson and Wolter 
intended to house their stock and store their crop of hay. A wind- 
storm had blown down a part of this bam before the lease was executed 
and accordingly extensive repair work, involving no new construction, 
was decided upon, the expense of which, as in the case of all other 
expenses of the farming operations, was to be shared equally by the 
parties. Wolter suggested that they hire the applicant and Johnson 
accordingly employed him for the work and paid him with his personal 
check, as he paid all the other expenses. The deceased had been 
engaged in the work for more than a month at the time of his injury 
and the job lasted for a considerable time thereafter. Defendant 
Johnson paid to the applicant, the widow of the deceased, the sum of 
S200, partly during the course of decedent's illness and partly after 
his death. It appeared that the defendants made periodical settle- 
ments or drew up statements of charges and credits which would be 
the basis of an ultimate settlement and that defendant Johnson kept 
the account books in which all entries were made under the heading 
of "Wolter & Johnson." 

Some time before the injury defendant Wolter had arranged with 
one Jacobs, a local agent in Monterey for the Royal indemnity Com- 
pany for a policy of compensation insurance. A policy of insurance 
was issued in the name of Wolter and delivered to him and he paid the 
premium thereon. No mention was made of any partnership or of 
any joint interest of Johnson with Wolter, and Jacobs testified that he 
believed that Wolter alone was being insured. 

The chief issues in the case were those of the identity of the decedent's 
employer, the eflfect of the insurance policy, whether the deceased was 
employed in farm labor and whether his employment was both casual 
and not in the usual course of his employer's business, the proximate 
cause of the death and whether the $200 should be credited on any 
compensation due. 

It was contended on behalf of the defendants that the arrang^nent 
between Johnson and Wolter, which purported to be a lease, was in 
fact an agreement of partnership ; that the employment of the deceased 
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by Johnson personally was merely a matter of convenience and was 
done in pursuance of the arrangement between Johnson and Wolter 
find on behalf of the partnership. But the Commission held that since 
the arrangement contained no provision for its termination at the will 
of either party and was also lacking in other essential elements of a 
partnership and was by its terms to continue for a definite term of 
years, it was not a partnership but was merely a lease (see Smith vs. 
Schultz, 89 Cal. 526), and that the deceased was employed by defend- 
ants Johnson and Wolter, not as copartners, but jointly and in pur- 
suance of an agreement which they had made as lessor and lessee. The 
defendant Royal Indemnity Company was held to- have been the insur- 
ance carrier for defendant Wolter at the time of the injury and it was 
substituted in the place of defendant Wolter and was held to be jointly 
and severally liable with defendant Johnson for any compensation due 
to the applicant on account of the injury and death. 

As to whether the decedent's employment was farm labor, the 
Commission formulated the definite rule that the nature of the labor 
to be performed is to be determined by its own character and from 
the point of view of the employee rather than from the nature of the 
employer's business, and it was therefore held that since the deceased 
was engaged in work which was distinctively carpentry and was not 
any form of work which was intrinsically farming work, he was not at 
the time of his injur>' engaged in farm labor. It was held also that 
such extensive repair work, continuing over a substantial number of 
weeks, was not casual. The question whether the employment of the 
deceased was in the usual course of the employers' business is to be 
determined from the nature of the employers' occupation and, in view 
of the extensive and diversified operations carried on by the defendants 
in their joint undertaking, the employment of the deceased was held 
to be in the usual course of their business. 

As to the proximate cause of the death, the evidence showed that 
the .deceased made no outcry just before or at the time of his fall; that 
when discovered immediately thereafter he was found to be unconscious 
and that he did not thereafter regain complete consciousness. The 
attending physician observed inequality of the pupils and hemorrhage 
from the nose and into the orbits and diagnosed the injury as a basal 
fracture of the skull, although this diagnosis was arrived at from the 
physical and mental symptoms and not from any demonstration of the 
fracture. About two months after the injury, the deceased became 
irrational, childish and excitable. It appeared from the medical testi- 
mony that the symptoms manifested by the deceased before his fall 
were characteristic of cerebral anemia or artereosclerosis of the brain, 
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which would have ultimately caused his death ; that without such ail- 
ments, the deceased might have recovered in a short time from the 
injury to his head or at least that the injury would not have proved 
fatal but that the injury gave such impetus to the preexisting disease 
of the brain that it finally caused his death. 

The Commission held that the death was proximately caused by the 
injury and was compensable ; that the $200 paid by defendant Johnson 
to the applicant was paid by him on account of the defendants joint 
liability for compensation and it was accordingly credited on the 
amount of compensation found to be due. An award was made against 
defendants Johnson and Royal Indemnity Company and each of them. 

Rehearing denied. 

APFmMED BY first DISTRICT COURT OP APPEAL : NO OPINION. 



No. 4076— May 31, 1917. 

MRS. N. P. HAWLEY, Applicant, vs. EL CAJON CITOUS GROWERS 
ASSOCIATION, A COEPOBATION, AND STATE COMPENSATION INSUR- 
ANCE FUND, Defendants. 

Abisino Out op Employment — Strain of Abdominal Adhesions by Obanqe 
Packer — Not Previously Disabling. — Where at the time of entering defend- 
ant's employ a woman had abdominal adhesions, due to a uterine infection, 
which had not theretofore caused any disability, and said adhesions were 
strained or torn by a simple bodily movement while packing oranges, held that 
said injury arose out of and was proximately caused by the employment 

The applicant was employed by the defendant El Cajon Citrus 
Growers Association as an orange packer. At the time of entering 
this defendant's employ the applicant had abdominal adhesions due to 
a uterine infection which she had suffered some years before. These 
adhesions were of such nature that they might have caused a disability 
at any time without any injury, but they had not theretofore incapa- 
ciated the applicant in any way. On February 19, 1917, certain of 
these adhesions were either strained or torn by a simple bodily move- 
ment of the applicant while she was packing oranges in a box and, as 
a result, the applicant was disabled from work. 

The Commission held that this disability arose out of and was 
proximately caused by the employment and accordingly awarded to 
the applicant compensation therefor. 
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No. 4109— May 31, 1917. 

W. J. HUSONG, Applicant, vs. CHARLES STANSBURY, Defendant 

Excluded Emflotments — Casual and Not in Usual Coubse of Emploteb's 
Business — Machinist Euploted to Repair Machinery to Lease. — Where 
a former contractor leased machinery which he had on hand and he had for 
seyeral years employed a machinist to pat such machinery in repair before 
leaelng it, held that the employment of said machinist was neither casual nor 
outside the usual course of said employer's business. 

Swaffield & Swaffield, attorneys, for Applicant. 
Hocker c& Austin, attorneys, for Defendant. 

The applicant sustained an injury to his left eye while repairing a 
boiler for defendant Charles Stansbury at Long Beach on March 1, 
1917. The defendant had some time theretofore engaged in the busi- 
ness of general contractor in street work but had retired from this 
occupation and had in his possession a large amount of machinery 
which he leased and of which he was gradually disposing. In the 
course of leasing this machinery, he kept it in repair and for this pur- 
pose had employed the applicant for several years. Shortly before the 
date of the injury he had engaged the services of the applicant to put 
in repair a clam dredger which had come into his possession as a result 
of the default of a dredging contractor on whose bond he had been 
surety, and which he was about to lease to a third party. 

It was contended on behalf of the defendant that the applicant was 
excluded by the provisions of Section 17 from the benefits of the Com- 
pensation Act for the reason that his employment was both casual and 
not in the usual course of the defendant's business. But the Commis- 
sion held that since the work being done by the applicant was not 
occasional and was not required by reason of any emergency but was 
work that was regularly done upon machinery used in the usual course 
of defendant's business of leasing machinery, the employment of the 
applicant was neither casual nor outside the usual course of the 
defendant's business. 

Eeheabing denied. 

Award annulled by second district court op appeal. 
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No. 2161— June 1, 1917. 

MRS. MABEL CORDOVA, Applicant, vs. D. SANTA and GEORGIA CASUALTY 

COMPANY, DefendanU. 

Decided April 27, 1916, and reported in 3 I. A. C. Dec. 180. On 
AugTist 10, 1917, the defendants filed a petition for an order 
rescinding the findings and award on the ground of fraud. After 
further proceedings, in which it appeared that the applicant was 
never married to the deceased and was not his legal wife at the 
time of his injury and death, and there being no other claimant 
for a death benefit, the award was rescinded without prejudice to 
a claim for the reasonable burial expense. 

(53 Cal. Dec. 700) 

S. P. No. 7908. In Bank. June 1, 1917. 

D. SANTA and GEORGIA CASUALTY COMPANY (a Corporation), Petitioners, 
V. INDUSTRIAL ACCIDENT COMMISSION and MABEL CORDOVA, 
Respondents. 

Death of Painteb — Fall Fbom Ladder — Proximate Cause op Death — Ar- 
FiBMAiTCE of Award. — Where upon a proceeding to review an award of compensa- 
tion made by the Industrial Accident Commission, for the death of a painter, the only 
point made in opposition to the award was that there was no evidence that the frac- 
ture of the pelvic bone, which the deceased sustained in falling from a ladder, was 
the proximate cause of death, but that the immediate cause of death was a small 
rupture of the right ventricle of the heart, and there is substantial testimony justify- 
ing the inference that the fall was the cause of the death, the award must be affirmed. 

Application for writ of certiorari to review an award of the Industrial Accident 
Commission. 

For Petitioner — Redman & Alexander. 
For Respondents — Christopher M. Bradley. 

Certiorari to review an award of the Industrial Accident Commission, awarding 
compensation to Mabel Cordova for the death of her husband, Ferdinand Cordova. 

Cordova, the decedent, was employed as a painter by the petitioner, Santa. In the 
course of his work, he fell from a ladder, sustaining a fracture of the pelvic bone. 
The accident occurred on October 30, 1915, and on November 14, 1915, Cordova 
died. The only point made in opposition to the award is that there was no evidence 
that the injury was the proximate cause of death. 

It appeared that Cordova was thirty-eight years of age, and had been in good 
health prior to the accident. After falling from the ladder, he was taken to a hos- 
pital, and the injured part was encased In a plaster cast He remained in the 
hospital, confined to his bed, and was apparently making satisfactory progress toward 
recovery, until the 14th day of November, 1915, when he suddenly died. The ensu- 
ing autopsy disclosed, as the immediate cause of death, a small rupture of the right 
ventricle of the heart. The surgeon who performed the autopsy stated that the wall 
of the ventricle was unusually thin, but that in other respects the heart was in 
Qormal condition. He did not discover an embolus. He, as well as the attending 
physician, inclined to think that the facts did not indicate any causal connection 
between the injury and the subsequent heart rupture. 

On the other hand. Dr. Ophuls, a pathologist, who had made a microscopic 
examination of the heart, testified, in effect, that while the wall of the ventricle was 
thin, it was not more so than in many cases of men in normal health; that, in the 
absence of any sudden or great exertion on the part of the deceased (of which there 
wa« no evidence), he would attribute the rupture to a sudden pressure of blood upon 
the wall of the ventricle, and that such pressure might well have been caused by the 
lodging of an embolus in an artery leading from the heart to the lungs. Such an 
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embolus could have resulted from the pelvic fracture, and been carried from the 
point of its origin to the heart. Dr. Ophuls testified, further, that an embolus was 
easily lost or overlooked in the course of an autopsy, and that the failure to discover 
one did not necessarily indicate that it had not existed. 

This was substantial testimony justifying the commission's inference and finding 
that the injury had been the proximate cause of Cordova's death. It is true that, 
on cross-examination, Dr. Ophuls said he could not state that, in fact, there had 
been an embolus, and that his explanation of the cause of death was "guess-work.'* 
But a reading of his entire testimony shows that he did not, by this, mean to say 
that he was indulging in mere conjecture or speculation. He was giving what, on 
the facts before him, and in the light of medical science, appeared to be the most 
probable explanation of the event. The theory that an embolus arising from the 
injury had caused the death was "guess-work" only in the sense that there was no 
direct evidence of the existence of such embolus. But, in Dr. Ophuls' view, other 
conceivable causes were excluded by the conditions which were shown, and the one 
which he advanced remained as the most probable one. This was a sufficient basis 
for the action of the commission. Absolute proof or mathematical demonstration is 
not required. (Code Civ. Proc., sec. 1S26.) The commission is the final judge of 
the facts, and its findings cannot be overturned where they have the support of 
evidence upon which a reasonable man could come to the conclusion which was 
reached. There is such evidence here. 

The award is affirmed. 

SLOSS, J. 

We concur: 
SHAW, J. 

ANGELLOTTI, C. J. 
MELVIN, J. 
HENSHAW, J. 



No. 2205— June 1, 1917. 

LAURA SIMS. Applicant, vs. ROBERT SHERER & COMPANY, A ooepobation, 
AND GEORGIA CASUALTY COMPANY, a corporation, Defendant$, 

Decided May 5, 1916, and reported in 3 I. A. C. Dec. 197. 

(53 Cal. Dec 706) 

L. A. No. 4847. In Bank. June 1, 1917. 

GEORGIA CASUALTY COMPANY (a Corporation), and ROBERT SHERER 
& COMPANY (a Copartnership), petiUoners, v. INDUSTRIAL ACCIDENT 
COMMISSION, Respondents. 

L. A. No. 4929. In Bank. June 1, 1917. 

GEORGIA CASUALTY COMPANY (a corporation), and ROBERT SHERER 
& COMPANY (a Copartnership), Petitioners, v. INDUSTRIAL ACCIDENT 
COMMISSION, Respondents. 

Alteration and Amendment of Awards — JuRiSDicnoN of Commission. — Under 
the provisions of section 25 (d) of the Workmen's Compensation Act the Indnstrial 
Accident Commission has jurisdiction to alter or amend an award of compensation, 
after the denial of a rehearing in cases other than where the disability has increased, 
diminished or terminated, and sections 81 and 82 of the act, providing for applica- 
tion for rehearing before the commission, does not limit the grant of power conferred 
by section 25 (d), nor does subdivision 5 (d) of section 82, which is only a mere 
cautionary proviso to make it clear that the provision for rehearing was not designed 
to prevent the commission from altering an award upon the ground of a change of 
conditions with respect to disability. (Reversed Jan. 24, 1918.) 
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Identity of Employer— Injubt to Employee of Grading Contractor— Lay- 
ing OF Track fob Railway Ck>MPANY — Status of Employee. — Where In the 
performance of a grading contract for a railway company the laying of a track is 
incidental to the work of grading, and a member of the train crew employed by the 
contractor is injured while hauling materials for the, laying of the track upon a 
portion of the grade which had been completed, such member is not to be regarded 
as an employee of the railway company for the time being, notwithstanding the 
track when completed would be a part of the equipment of the railway. 

Application for writ of certioraH brought to review successive awards made by 
the Industrial Accident Commission. 

For Petitioners — George H. Moore ; Redman & Alexander, of Counsel. 

For Respondents — Christopher M. Bradley; Daniel W. Burbank, of Counsel. 

Two proceedings in certiorari were brought to review successive awards made by 
the Industrial Accident Commission. 

The application for compensation was made by I^ura Sims, claiming to be the 
dependent sister of Lewis Hicks, who died in consequence of injuries received by 
him in December, 1915. The commission found that at the time of his injury Hicks 
was in the employ of Robert Sherer & Company, and made an award against said 
Robert Sherer & Company as employer, and Georgia Casualty Company as insurance 
carrier. The award, which was made May 5, 1916, was for $1872. A petition for 
rehearing addressed to the commission having been denied, Sherer & Company and 
the Casualty Company applied to this court for a writ of review, and such writ was 
issued on July 20, 1916. It is proceeding number 4847. 

In the meanwhile, on June 19, 1916, two days after the denial of the petition for 
rehearing, to which we have referred, the commission had given notice to Sherer & 
Company and the insurance carrier to show cause why the findings and award there- 
tofore made should not be amended, and the award increased to $3,461.25. un 
July 12, 1916, the commission filed amended findings, and made a new award 
increasing the amount to $3,461.25. The second proceeding, number 4929, is a writ 
of certiorari to review this increased award. 

The two cases are presented on a single set of briefs. Following the order of 
argument adopted by the parties, we shall discuss, first, the attack upon the action 
of the commission in entering the new award. 

No point is made that the second award, so far as its amount goes, is not in 
accord with the statute. The sole contention is that, when the commission had once 
made an award, and had denied a rehearing, its jurisdiction to alter or amend its 
award was exhausted, unless upon the ground that the disability had increased, 
diminished, or terminated. (Workmen's Compensation Act, sec. 82, [5], b.) But 
the claim is answered by the plain provision of section 25 (d) of the act, reading 
as follows: *The commission shall have continuing jurisdiction over all its orders, 
decisions and awards made and entered under the provisions of sections twelve to 
thirty-five, inclusive, of this act and may at any time, upon notice, and after 
opportunity to be heard is given to the parties in interest, rescind, alter or amend 
any such order, decision or award made by it upon good cause appearing therefor; 
provided, that no award of compensation shall be rescinded, altered or amended after 
two hundred forty-five weeks from the date of the injury. Any order, decision or 
award rescinding, altering or amending a prior order, decision or award shall have 
the same effect as is herein provided for original orders, decisions or awards." No 
other provision of the act limits this grant of power. Sections 81 and 82, providing 
for applications for rehearing before the commission, do not limit it. The applica- 
tion for rehearing must be made by the party aggrieved within twenty days after 
the service of any order awarding or denying compensation. Upon such applica- 
tion the commission may confirm its prior order, or order a rehearing thereof. After 
the rehearing, a different award may be made. But this procedure, which must be 
initiated within twenty days, is entirely distinct from that authorized by section 25 
(d), under which an award may be changed, without a rehearing, within 245 weeks. 
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There is no inconsistency between the two modes of altering awards, and the most 
elementary rules of statutory construction preclude a holding that either provision 
nullifies the other. The act must be construed to give eflPect to both. The petitioners 
point to subdivision 5 (d) of section 82 as supporting their contention. But this 
is a mere cautionary provisQ to make it clear that the provision for rehearing was 
not designed to prevent the commission from altering an award upon the ground of 
a change of conditions with respect to disability. This proviso cannot, of course, 
have the effect of destroying a plain grant of power C(Hitained in another section, 
and not mentioned in the proviso, or in the section to which it is appended. 

The petitioners argue that the commission exercises judicial powers, and that 
courts, even those of general jurisdiction, cannot modify or set aside their judgments, 
except in the manner and to the extent authorized by statute. AH of this may be 
conceded. Here, however, the very statute which creates the commission and confers 
powers upon it provides for the modification of its judgments upon notice and hearing 
at any time within 245 weeks from the date of the injury. In effect, the act provides 
that the award shall not be final for all purposes until the expiration of this time 
limit. Our recent decision in Ehrhart v. Industrial Accident Commission, 172 Cal. 
C21 (51 Cal. Dec. 606), (3 I. A. C. Dec. 315), while not directly in point, tends 
to support this view. The award there under consideration was annulled upon the 
ground that it did not constitute a rescission, alteration, or amendment of the orig- 
inal award, but was a new judgment based upon proof of an injury not investigated 
at the first hearing. But the power of the commission, under section 25 (d), to 
make an altered or amended award based upon the same injury was virtually 
conceded in the opinion. 

Upon the other writ (L. A. No. 4847) the single question is whether there was 
evidence before the commission to justify its finding that Hicks, at the time of his 
injury, was in the employ of Robert Sherer & Company. The claim of the petitioners 
is that the evidence shows conclusively that the employer of Hides was the Pacific 
Electric Railway Company. 

Robert Sherer & Company, as contractor, had entered into, and was engaged in 
performing, a written agreement with the Pacific Electric Railway Company by 
which said contractor agreed to perform "all the labor of constructing . . . the 
grading and other work required to complete the roadbed for a railway," said rail- 
way, when constructed, to be a part of the system of the Pacific Electric Railway 
Company. The contractor agreed also to furnish all tools and appliances required 
in the work. Among other appliances, Sherer & Company used in the work a steam 
locomotive. For the operation of this locomotive, and the cars which it hauled, the 
contractor employed a train crew, and the deceased. Hicks, was a member of this 
crew, acting as conductor. He had been engaged by Sherer & Company for a 
monthly compensation of $75. All that the contract of Sherer & Company required 
them to do was to grade the roadbed. They were not called upon to lay the track. 
On the day on which Hicks met his injuries, the train crew was operating a train 
made up of the locomotive and two cars (the cars belongring to the Pacific Electric 
Railway Company). The work in which the crew was engaged during that day 
was the hauling of materials for the laying of track upon a portion of the grade 
which had been completed. The contention of the petitioners is that because the 
work of laying track, then under way, was not a part of the grading, which the con- 
tractor had undertaken to perform, the railway company is to be regarded as the 
employer, for the time being, of the men composing the train crew. But there is 
evidence in the record tending to show that this track was laid at the request of 
the contractor, and that its laying was, as stated in a supplementary contract signed 
by Sherer & Company, "necessary to use the steam shovel to complete the roadbed 
in our contract with your company." While the track, when completed, would be a 
part of the permanent equipment of the railway, the laying of it was incidental to 
the work of grading, upon which the contractor was engaged. It appears, then, that 
Hicks was engaged and paid by the contractor, and that he met his injuries while 
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he waa doing: work which was necessary to enable said contractor to carry oat the 
stipolations of the contract for grading. Without going into other conaiderationa 
suggested by counsel, we have here ample evidence to warrant the commission in 
finding that Hi<±s was in the employ of Robert Sherer & Company. 

The petitioners have established no ground for our interference with either award. 
It does not, however, seon proper to formally affirm the original award, since that 
award has been superseded by the later one. The judgment of this court will 
therefore be as follows : 
In L. A. No. 4847, the proceeding is dismissed. 
In L.- A. No. 4929, the award is affirmed. 

SLOSS, J. 
We concur: 
SHAW, J. 
MELVIN, J. 
ANGELLOTTI. C. J. 
HENSHAW, J. 

Reversed in part, January 24, 1918, by supreme court. 



No. 2697— June 2, 1917. 

OLIVER B. HARVEY, Applicant vs. NORTHERN REDWOOD LUMBER 
COMPANY, Defendant. 

Decided September 8, 1916, and not reported. 

(24 Cal. App. Dec. 947) 

Civil No. 1612. Third Appellate District June 2, 1917. 

NORTHERN REDWOOD LUMBER COMPANY (a Corporation), PetiUoner, v. 
INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF CALI- 
BX>RNIA, Respondent; OLIVER B. HARVEY, Applicant. 

A\'EBAOE Annual Earnings of Deceased Employee — Statutory Provision 
Applicable to Computation — Employment Not Substantiallt the Whole of 
THE Year. — Under the Workmen's Compensation Act in computing the death benefit 
to which a person partially dependent for support upon a deceased employee is 
entitled, the average annual earnings of the employee are to be computed in accord- 
ance with the terms of section 17 (a) (2) of such act, and not under the pro- 
visions of section 17 (a) (1), where his salary is definitely fixed, and his employ- 
ment not for a portion of the year but for all the year ronndi, although when he lost 
his life he had not worked in the employment substantially the whole of the year 
immediately preceding his death. 

Id. — EVIDENCE OF Salary of Employee in Same Class — When Not Required. 
— ^Under the provisions of section 17 (a) (2) of the Workmen's Compensation Act, 
where the wage or salary of the deceased employee working in the class referred to 
by such subdiviaion has not been definitely agreed to and fixed, the wage or salary 
of an employee of the same class, who had worked at tiie same or similar kind c^ 
employment substantially the whole of the year immediately preceding the deatii of 
the employee, earned during the days when so employed, should be adopted as the 
basis of computation. But where the employee's wage or salary is definitely fixed, 
no necessity exists for further testimony of such fact. 
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BuBiAL Expenses of Decea^sed Employee — Oonstbuction of Act — When 
Imfosable Upon Emploteb — Pabtial Dependenctt. — Under the portion of section 
15 of the Workmen's Compensation Act, as amended in 1915, providing for funeral 
expenses of a deceased employee, in cases where the employee leaves persons partially 
dependent upon him, the cost of burial may be allowed in addition to the death 
benefit awarded, while in cases of total dependency such cost may not be allowed in 
addition to the death benefit. 

Application for writ of review prayed for against Industrial Accident Commission 
of the State of California. 

For Petitioner — Gavin McNab, Oliver B. Wyman. 
For Respondent — Christopher M. Bradley. 

Writ of review. The applicant, Oliver B. Harvey, was the father of Harry 
Clifford Harvey, who, on May 19, 1916, was drowned in a mill pond, being at the 
time in the employ of petitioner, Northern Redwood Lumber Company. The award 
of the Industrial Accident Commission was in favor of the applicant and against 
petitioner in the sum of $540.00. 

Petitioner urges two points against the correctness of the award : 1. The evidence 
does not sustain findings 6 and 7, made by the commission ; and, 2. Error was com- 
mitted by the commission in refusing to allow petitioner credit for $100.00 expended 
by it on account of the burial expenses of the employee. 

Finding No. 6 is as follows : "That at the time of said injury the actual wages 
of the said employee were $2.75 per day, working six days per week, and that there- 
fore his average annual earnings were $825.00, that the average weekly earnings 
were $15.87, and that 65 per cent thereof equals $10.31." 

Finding No. 7 is as follows : "That Oliver B. Harvey, the applicant herein, is the 
father of said deceased employee, and at the time of his death was partially dependent 
upon him for support ; that the annual amount devoted by the deceased to the support 
of applicant was the sum of $180.00, being approximately twenty-one and four- 
fifths per cent of the average annual earnings of said employee, and that such per- 
centage of three times said average annual earnings equals the sum of $540.00 ; that 
therefore applicant is entitled to a death benefit in the total sum of $540.00, payable 
by defendant in weekly installments of $10.31 each, and that the amount of such 
installments now accrued and payable for the period of fourteen weeks from the date 
of death up to and including the 25th day of August, 1916, equals the sum of 
$144.34." 

Petitioner claims that there should have been a finding that deceased *'wa8 
employed for not to exceed 225 days at $2.75 per day, which would give his annual 
average earnings at the sum of $618.25," instead of the finding that $825.00 was the 
amount thereof; and petitioner further states: **The commission arbitrarily took 
$2.75 and multiplied by 300, as though the case were one falling under section 17 
(a) (1) of the statute." 

To sustain its position in this respect, petitioner quotes the following testimony 
given by the applicant, Oliver B. Harvey : **Q. How many months during the year 
do you work or did you work for Northern Redwood Lumber Company? A. Eight 
or nine. Q. He (meaning Harry Clifford Harvey) worked the same season as you 
did during the year? A. Well, yes, about the same. Q. Eight or nine months? 
A. Yes, sir." 

Respondent replies to the above contention : The average annual earnings of the 
employee were fixed by the commission *'not under the provisions of section 17 (a) 
(1) of the statute, but under the provisions of section 17 (a) (2) of the statute, 
and there is ample evidential support for the computation under the latter sub- 
section." 

The two sections of the Workmen*s Compensation Act above mentioned read as 
follows : 

"Sec. 17. (a) The average weekly earnings referred to in section fifteen hereof 
shall be one fifty-second of the average annual earnings of the employee; in com- 
puting such earnings his average annual earnings shall be taken at not less than 
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three hundred and thirty-three dollars and thirty-three cents, nor at more than one 
thousand six hundred and sixty-six dollars and sixty-six cents and between said 
limits shall be arrived at as follows: 

"(1) If the injured employee has worked in the same employment, whether for the 
same employer or not, during substantially the whole of the year immediately pre- 
ceding his injury, his average annual earnings shall consist of three hundred times 
the average daily earnings, wage or salary which he earned as such employee during 
the days when so employed. 

"(2) If the injured employee has not so worked in such employment during sub- 
stantially the whole of such immediately preceding year, his average annual earnings 
shall consist of three hundred times the average dculy earnings, wage or salary 
which an employee of the same class, working substantially the whole of such 
iii(mediately preceding year, in the same or a similar kind of employment, in the 
same or a neighboring place, earned during the days when so employed." (Stats. 
1915, pp. 1086, 1087.) 

1. As to the proposition first above stated, it is clear that the basis of computation 
adopted by the commission, as evidenced by its findings, is that authorized by section 
17 (a) (2) of the Workmen's Compensation Act, above quoted herein; and that 
there is evidential support for said computation and finding may be shown by the 
following testimony given by the witness, L. Everding, secretary of the petitioner: 
"He had worked in the Riverside mill and was employed by the year around. 
Q. When did Harry Harvey commence work for the company? A. He worked a 
short time in March, 1914, and then again re-entered our employ in November, 1915. 
He worked for us in November, December, January, February, March and April. 
Q. Up to the time of his death? A. Yes, sir. Q. Now, he got how much per day 
working for you? A. Two dollars and seventy-five cents working as rigging puller 
on the pond. Just previous to that he had been working in the mill. Q. At the 
time of his death Harry Harvey was working at days labor under the classification 
of rigging puller? A. Well, yes, you will see by his card what his wages were and 
in what position he was working. Q. What is the average season ot employment as 
rigging puller? A. The average season of employment in the woods consists of 
about eight months. Q. That is the longest period of time you operate the woods, 
but you operate the mill a longer period? A. Yes, sir." 

Corroborative of said testimony as to the classification or character of the employ- 
ment to which the deceased was assigned, is the "card" referred to by Everding. 
This card was, we assume, a printed form and was used by the petitioner in con- 
tracts for the hiring of employees, being perhaps a form or method prescribed by the 
rules of the commission for the purpose of indicating the character of the employment 
in which the employee was hired to engage and of showing the wage he was to 
receive therefor. The entitlement of said card is: "Application for Employment." 
It was signed by the deceased employee and showed, among other facts, the follow- 
ing: "Name, Harry Harvey. Occupation, Rigg. puller. Wages per day, $2.75. 
Age, 24. Are you married? A. No. Number of persons depending on you? 
A. None." 

Thus it is very clear that the commission was warranted in finding these pertinent 
facts: Tliat the deceased was employed as a rigging puller, at a compensation of 
$2.75 per day ; that his employment was not ''seasonal" or, to be more explicit, for 
a portion of the year only, but was for "all the year around" ; that, when he lost his 
life, he had not worked in said employment during substantially the whole of the 
year immediately preceding his death, and that he lost his life while actually engaged 
in that employment. Under these facts, as found by the commission, it is manifest 
that, as before stated, the computation was made in accordance with the terms of 
subdivision 2, a, of section 17 of the act. Indeed, we cannot perceive how it other- 
wise could justly be made under the evidence, since, as seen, the deceased was 
employed to perform services which the petitioner's business required to be per- 
formed during the entire year, and, since, furthermore, the deceased had not "worked 
in such employment during substantially the whole of* the year immediately pre- 
ceding the date of his death. In such case, as shown, the commission is authorized. 
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as it has done in this case, to make an award based upon a computation whereby the 
actual daily wage shown by the evidence to have been paid the deceased as an 
employee in the class to which he belonged was multiplied by three hundred, or 
approximately, if not actually, the nnmber of working days in a year. But it appears 
to be seriously contended by the petitioner that the fact that the computation was 
so made conclusiyely shows that the commission did not in this case intend to apply 
the second subdivision a of section 17, inasmuch (so it is declared) as there is no 
testimony showing that *'the average daily earnings, wage or salary which an employee 
of the same class, working substantially the whole of such immediately preceding 
year, in the same or similar kind of employment, in the same or a neighbonng place, 
earned during the days when so employed." The argument, stating it in oonnsel's 
own language, is : "To apply see. 17 (a) (2) the record must disclose evid^ice showing 
the earnings of an employee of the same class, who did work substantially thnragbsut 
the whole of the year immediately preceding the injury." We are not able to accept 
this construction of said subdivision of the section. What the language of said sub- 
division was evidently intended to say was that, where the wage or salary of the 
deceased employee working in the class referred to by said subdivision of the section 
had not been definitely agreed to and fixed, the wage or salary of an employee of the 
same class, who had worked at the same or similar kind of employment substantially 
the whole of the year immediately preceding the death of the employee, earned during 
the days when so employed, should be adopted as the basis of the computation. But 
where, as in this case, the employee's salary or wage for employment of a certain 
class is definitely fixed, there is obviously no necessity for any further testimony 
upon that element of the computation than that of the salary or wage so fixed. 

2. As to the alleged error of the commission in not allowing a credit of $100.00 
expended for funeral expenses, appellant quotes section 15 (c) (3) of said statute, 
as follows: "If the deceased employee leaves no person dependent upon him for 
support, the death benefit shall consist of the reasonable expenses of his burial, not 
exceeding one hundred dollars, and such further death benefit as may be provided 
by law.'' (Stats. 1915, p. 1085.) 

Petitioner then quotes section 15 (c) (2), upon which it bases its contention, as 
follows: *'In case the deceased employee leaves no person wholly dependent upon 
him for support, but one or more persons partially dependent therefor, the death 
benefit shall be such percentage of three times such average annual earnings of the 
employee as the annual amount devoted by the deceased to the support of the person 
or persons so partially dependent bears to such average annual earnings; provided, 
that the death benefit shall not be greater than a sum sufficient, when added to the 
disability indemnity which, at the time of the death, has accrued and become payable 
under the provisions of subsection (6) hereof, together tcith the reasonable cost of 
the burial of such deceased employee^ not exceeding one hundred dollars^ to make the 
total disability indemnity, cost of burial and death benefit equal to three times his 
average annual earnings, such average annual earnings to be taken at not less than 
three hundred and thirty-three dollars and thirty-three cents nor more than one 
thousand six hundred and sixty-six dollars and sixty-six cents." (Stats. 1915» 
p. 1084.) 

As seen, the record shows that petitioner and some of the members of his family 
were "partially dependent" upon the employee for support Petitioner does mot 
controvert this fact, but states that it paid the cost of burial "upon the belief and 
understanding that said employee left no one dependent upon him," as stated in the 
application card above quoted. 

The solution of this proposition hinges on the true meaning and intent of the 
statute in that particular, and thus a construction of the above section is neoMsary- 

It may first be observed that whether the petitioner paid the burial expenses under 
a misapprehension — that is, under "the belief and understanding that said eniployee 
left no one dependent upon him" — is a matter which, obviously, cannot justly 
influence in any measure the determination of the question whether the law, as 
applied to the facts as found in this case, imposea that burden upon an employer. 
Of course, it must be conceded that upon the question whether there waa anyone 
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dependent upon the deceased within the contemplation of the act, there is a direct 
and positive variance between the oral testimony and the application card; but the 
latter is not conclusive upon that question. It constituted nothing more than mere 
evidentiary matter, whose probative value upon the question of dependency was 
entirely with the commissi<Hi to determine, and the determination by the commis- 
sion, upon what appears to us to be sufficient testimony, that there were certain 
persons partially dependent for support upon the deceased, is conclusive upon this 
court. 

Taking up now the question whether funeral expenses, in addition to the death 
benefit, are among the items which may legally be allowed as against the employer, 
it is first to be remarked that, while the language of the law (sec. 15 of the act, as 
amended by the legislature of 1915, Stats. 1915, supra), is not as clear upon this 
proposition as it might have been made, yet we cannot see how any other construc- 
tion can reasonably be given that portion of said section relating to funeral expenses 
than that which is given to it here by counsel for the respondent, viz.: That, in 
cases of partial dependency, the cost of burial may be allowed in addition to the 
death benefit awarded, while in cases of total dependency such cost may not be 
allowed in addition to the death benefit. 

Two of the subdivisions of section 15 refer to and provide for funeral expenses. 
The first reads as follows: 

**(1) In case the deceased employee leaves a person or persons wholly dependent 
upon him for support, the death benefit shall be a sum sufficient, when added to the 
disability indemnity which, at the time of death, hais accrued and become payable, 
under the provisions of subsection (6) hereof, including the reasonable expense of 
his burial, not exceeding one hundred dollars, to make the total disability indemnity, 
cost of burial and death benefit equal to three times his annual earnings, such annual 
earnings to be taken at not less than three hundred and thirty-three dollars and 
thirty- three cents nor more than one thousand six hundred and sixty-six dollars and 
sixty-six cents." 

The second subdivision referring to funeral expenses is (c) (2), above quoted. 

It is very clear that the intention of the legislature, as expressed in the above 
quoted subdivisions of section 15, was that, in the case of total dependency, funeral 
• expenses are not to be paid in addition to the death benefit allowable under sub- 
division (6) of said section 15, while in the case of partial dependency, in addition 
to the death benefit allowable under said subsection, funeral expenses, or the reason- 
able cost of the burial of such deceased employee, may legally be imposed upon the 
employer. Indeed, as must become plainly manifest from the reading of the two 
subdivisions, that intention is with sufficient clearness expressed in the language 
itself of said subdivisions. The language of the one cannot reasonably be so viewed 
or construed as to give to it any other meaning than that the expenses of burial, 
not to exceed the sum of $100.00, shall be reckoned as a part of the death benefit 
itself. On the other hand, the language of the second subdivision, '^together mth 
the reasonable cost of the burial," etc., means, grammatically, "in addition to"; or, 
paraphrasing that particular sentence in the second subdivision, the language plainly 
means: ''Besides the amount of the death benefit awarded, the reasonable cost of 
the burial of the deceased employee, not to exceed $100.00, shall be paid." This, we 
say, is the meaning of the language as grammatically construed, and we can conceive 
of no reason for holding that to said language a meaning at variance with that neces- 
sarily following from its construction according to the rules of grammar should be 
ascribed. 

It is obviously not for us to inquire why the legislature discriminated as to funeral 
expenses between the two classes of cases dealt with, respectively, by the first and 
second subdivisions of section 15. It is enough to know, as is clearly true, that the 
distinction or discrimination thus made is one which the legislature has the power 
and the right to recognize and establish. Presumably there was, in the legislative 
mind, a sufficient reason for the discrimination, albeit such reason may not be mani- 
fest upon the face of the statute itself. But, as suggested, whether there exists a 
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substantial reason for the distinction or whether the same was arbitrarily drawn, 
the power to make it is nevertheless in the le^slature. In other words, the fact of 
the discrimination does not render the provisions invalid, nor does the absence of 
an obvioosly substantial reason therefor compel, as is true in some cases, a con- 
struction of the provisions contrary to the plain granmiatical signification of the 
language thereof. 

Our conclusion is that the award should be affirmed and the writ denied, and it 
is so ordered. 

HART, J. 
We concur: 

CHIPMAN, P. J. 
BURNETT, J. 



No. 3949— June 6, 1917. 

GEORGE H. ELLIOTT, Applicant, vs. WM. MEEK, GEORGE LA MONTAGNE 
AND JOE ROSS, DefendanU, 

Arising Out of Employment — Gamekeeper Shooting Mudhens — Personal 
Preference and Convenience. — Where a gamekeeper was employed to bait 
duck ponds, keep trespassers away and care for the game preserve, and as part 
of his wages he lived upon the preserve and was supplied with provisions includ- 
ing fresh meat, and nothing was said as to whether he was allowed to shoot 
or use the boat at the preserve, and it was not necessary to the performance 
of his duties that he do either, and, having been without fresh meat for two 
days, although he had plenty of other food at the preserve, he took the boat 
and attempted to shoot some mudhens for his own use as food and in so doing 
accidentally shot himself, held that the procuring of said fresh meat was a 
matter of the applicants own preference and convenience and that said injury 
therefore did not arise out of the employment. 

W. B, Jones, attorney, for Defendants. 

The applicant was employed by the defendants about December 28, 
1916, as gamekeeper of a small preserve at Wheeler Island, owned by 
the defendants. The applicant's duties were to bait the duck ponds 
on the preserve, keep trespassers away and care for the preserve. For 
his services he was to be paid $15 a month, was to live in the shack at 
the preserve and was to be supplied by the defendants with provisions, 
including fresh meat. There was a boat at the preserve which did not 
belong to the defendants, but at the time of the applicant *s employment 
nothing was said as to whether he would be permitted to use the boat 
or to shoot at the preserve. It was not necessary to the performance 
of the applicant's duties that he do either. The applicant could reach 
the mainland without the use of a boat, and a few days before his 
injury he went to the mainland and procured fresh meat for himself; 
defendants themselves brought him provisions, including fresh meat, 
and also sent fresh meat to him. 

On the Saturday evening preceding the injury, the defendants went 
to the preserve and took with them enough meat for themselves and to 
last the applicant for two days. The applicant partook of the meat 
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that evening but testified that on the following morning what was left 
of it was gone, giving as his explanation that a coon or owl might have 
taken it during the night, and that there was no meat for breakfast; 
that defendant La Montague said they could not get any meat to the 
applicant for four or five days; that the defendant Meek told the 
applicant to take the gun and get some mudhens, and that defendant 
La Montague told him how to cook them. The defendants La Montague 
and Ross testified that there was meat at the preserve on Sunday 
morning and when they left on Sunday afternoon, and defendant 
La Montague testified that he found raw meat there on the following 
Tuesday afternoon; both defendants La Montague and Meek denied 
having told the applicant to take the gun or get mudhens or how to 
cook them. On Monday morning, January 7, 1917, after the defend- 
ants had left the preserve, the applicant shot one mudhen without the 
use of the boat. In the evening he took the boat to get more and while 
getting out of the boat on his return the gun was accidentally dis- 
charged and so injured the applicant's left arm as to necessitate its 
amputation. 

Aside frpm the conflict of testimony as to whether the applicant was 
expressly authorized to use the gun and the boat to procure mudhens 
for food for himself, shooting on or near the preserve would be con- 
trary to the general nature of the applicant's employment, the pur- 
pose of which was to conserve the game thereon for the benefit of the 
defendant owners and to maintain there conditions which would be 
most conducive to the purposes for which the defendants conducted 
the preserve. 

Furthermore, the applicant had admittedly eaten fresh meat with 
the defendants on the Saturday evening preceding the injurj- and had 
had plenty of fresh meat during his residence at the preserve for ten 
days preceding the injury. In view of these latter considerations, the 
Commission held that the procuring of fresh meat by the applicant at 
the time of his injury was not necessary for a proper performance of 
the duties of his employment and could not be reasonably considered 
as incidental thereto, but that it was merely a matter of the appficant 's 
personal preference and convenience and that therefore the injury did 
not arise out of and was not proximately caused by the employment. 
The applicant was accordingly denied compensation on account of said 
injury. 

ReHEARINQ DENIED. 
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No. 4182— June 6, 1917. 

ARCHIE CRAWFORD, Applicant, vs. JONES INVESTMENT COMPANY, 
RICHARD JONES and STATE COMPENSATION INSURANCE FUND, 

Defendants, 

Course of Employment — Voluntary Assistance With Employer's Acqui- 
escence — Ranch Hand Riding to Town fob Own Pleasure. — ^Where a 
ranch hand, after finishing his Sunday's work, accompanied the foreman on a 
trip to town to get other workmen and he went for his own pleasure only and 
would have performed other services at the ranch that evening if he had 
remained, and he was injured while cranking the foreman's automobile in town, 
held that since the ranch hand was actually assisting the foreman in a service 
in line with the duties of his employment, he was acting within the course of 
his employment. 

Id. — Id. — Rule Stated.— An employee who, for his own pleasare, actually renders 
a service for his employer in line with the duties of his employment at his own 
request or suggestion and with the acquiescence of his employer, is acting within 
the course of his employment, his motive for rendering such service being 
immaterial. 

F. P. Harrington, attorney, for Applicant. 

The applicant was employed by the defendant Jones rnvestment 
Company as a ranch hand. The applicant and his employer had duly 
elected in the manner prescribed by law to accept the compensation 
provisions of the Workmen's Compensation Act. On Sunday, Jan- 
uary 28, 1917, the applicant had done some odd jobs about the ranch 
and had finished his duties for the day. The foreman intended to go 
to Calipatria that afternoon to try to get some of the employees of the 
ranch and knew that the applicant would like to accompany him; he 
accordingly asked the applicant if he would like to go, and the appli- 
cant said that he would and accompanied the foreman to town, where 
he assisted him in his attempts to find the said workmen. While 
cranking the foreman's automobile in Calipatria, as was his custom, 
the engine back-fired and the crank broke the applicant's right wrist. 

The evidence showed that the foreman had not requested the 
applicant to accompany him; the applicant testified that he went for 
his own pleasure and after his duties for the day were performed, and 
that if he had remained at the ranch he would have milked the coavs. 
It was contended that the applicant was not at the time of the injury 
performing a service within the course of his employment, since he 
had not been requested by the foreman to accompany him but had gone 
at his own request, or at least merely for his own pleasure, and after 
his duties for the day were performed. But the Commission held that 
an employee who is actually rendering a service to his employer in the 
general line of the duties of his employment is acting within the course 
of his employment, even though he may be rendering the service solely 
for his own pleasure and at his own request or suggestion, without the 
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direction, although with the knowledge and acquiescence, of his 
employer. It is the rendering of the service and not the employee's 

motive for rendering it that is determinative. The applicant was 

accordingly awarded the expenses of his medical treatment and 
indemnity for his disability. 
Rehearing denied. 



No. 4118— June 8, 1917. 

CHARLES P. KNOCK, Applicant, vs. RELIANCE GAS REGULATOR & 
machine COMPANY, GEORGE S. FLINTOFT, pboprietob and successob 
TO THE AFORESAID, AND HARTFORD ACCIDENT & INDEMNITY COM- 
PANY, Defendants. 

Medical and Subgical Treatment — Chinese Herb Doctor Not Licensed to 
Practice — Right of Employee to Reimbursement. — ^Treatment by a Chinese 
herb practitioner, not a duly licensed physician or surgeon, is not medical and 
surgical treatment within the meaning of that term as used in the Workmen's 
Compensation Act, and an injured employee is not entitled to reimbursement 
for the expense of such treatment. 

G. E, Driggers, attorney, for Defendants. 

The applicant was employed by the defendant George S. Flintoft, as 
a moulder. On or about December 9, 1916, the applicant received a 
splinter of iron in his linger, and the wound became infected. The 
defendant employer knew of the injury but did not offer medical 
treatment and the applicant thereafter consulted and was treated by 
the Chinese **herb doctor,'' and so notified the defendant employer, 
who made no objection to applicant's physician. In the course of 
about four weeks from the injury-, the disability ceased. This Chinese 
herb doctor had not been authorized or licensed to practice medicine 
under the laws of this state. In accordance with the previous deci- 
sions of the Commission that, regardless of the intrinsic merits of a 
particular school or method of treatment, only such treatment as is 
recognized by law can be considered as medical and surgical treat- 
ment within the meaning of that term as used in the Workmen's 
Compensation Act, it was held that the applicant was not entitled to 
reimbursement for the cost of said doctor's treatment. (See Speers 
vs. Great Western Power Co,, 3 I. A. C. Dec. 172; Ash vs. Barker, 
2 I. A. C. 40.) The applicant was, however, awarded an indemnity 
for his disability. 
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No. 3943— June 9, 1917. 

RUTH MULHOLLAND, A minob, bt heb ouabdian ad litem and tbustee, 
MRS. J. J. MULHOLLAND, Applicant vs. WESTERN INDEMNITY COM- 
PANY and D. DI FIORE CANNING COMPANY, Defendants, 

Abising Oct of Employment — Injuby While Going to Lunch on Employee's 
Pbemises. — Where an employee in a cannery, while proceeding along a loading 
platform on her way from the precise place in which she worked to the dressing 
room to get her lanch, fell off the platform and was injured, held that said 
injury arose out of and in the course of said employment 

Id. — Id. — Rule Stated. — Where the employees keep their lunches in the dressing 
room provided by the employer and eat them upon the employer's premises, 
and one of said employees is injured while proceeding from the place where the 
duties of her employment are performed to said dressing room to get her lunch, 
held that said injury arises out of and in the course of her employment. 

Barry J. Colding, attorney, for Defendant insurance carrier. 

The applicant, a school girl fifteen years old, was employed by the 
defendant D. Di Fiore Canning Company as a tomato peeler in said 
defendant's cannery at San Jose. The employees kept their lunches 
in a dressing room provided by the employer and ate them upon the 
employer's premises. On September 16, 1916, while proceeding by 
the usual route from the room in which her labors were performed to 
the dressing room to get her lunch, the applicant fell oflf a loading 
platform, a distance of about four feet, and broke her arm. 

It was contended that since the injury occurred during the noon 
hour and while the applicant was not actually working, the injury did 
not arise out of nor in the course of the employment. But the Com- 
mission held that since the applicant at that time was still on the 
employer's premises and was eating her lunch there and was proceeding 
to the dressing room by a customary and natural route, without sub- 
jecting herself to any unusual or unnecessary danger, the injury arose 
out of and in the course of her employment. The applicant was 
accordingly awarded compensation. (See Sterling vs. J, P. Inderredian 
Co., 2 I. A. C. Dec. 192.) 



No. 3982— June 9, 1917. 

MIGUEL DUARTE known as MIKE HEYWOOD, Applicant, vs. WHITING- 
MEAD COMMERCIAL COMPANY, Defendant. 

Arising Out of Employment — Employee Lighting Cigabette While at Work — 
Ignition op Turpentinb-soakkd Bandage on Hand. — ^Where an employee 
sustained a slight injury to his hand while at work and his foreman applied a 
bandage saturated with turpentine and employees were permitted to smoke 
while at work and the employee shortly thereafter, in lighting a cigarette, set 
fire to the bandage and was severely burned, held that stopping to light the 
cigarette was a common incidental act which did not take the employee out of 
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the scope of his employment and that since the injury was due to the presence 
on the hand of inflammable materials which were placed there at the instance 
of the employer and by reason of the employment, it arose out of and in the 
course of and was proximately caused by the employment 

Bartlett and Randall, attorneys, for Applicant. 
Rufus L. Horion, attorney, for Defendant. 

The applicant was employed by the defendant as a laborer in the 
wrecking of an old building in Los Angeles. While so employed on 
October 23, 1916, a nail penetrated his right hand, causing a slight 
injury. The applicant wanted to go home but the foreman on the job 
requested him to remain, telling him that, if he left at all, he ought to 
go to the hospital to have his hand treated. The applicant accordingly 
continued at work and the foreman bound up the hand with a bandage 
saturated with turpentine. Two other applications of turpentine were 
made later in the day. Shortly after the last application the applicant, 
being unaware of the inflammable nature of turpentine, attempted to 
light a cigarette; the bandage caught fire and the hand was severely 
burned. It appeared that according to a well recognized custom of 
long standing, men employed by defendant in the applicant's capacity 
were permitted to smoke while at work. 

Following the decisions in the cases of Espy vs. Grossman, 2 I. A. C. 
Dec. 326, Rieff vs. Sacramento, 2 I. A. C. Dec. 251, and Koch vs. Oak- 
land Bremng & Malting Co,, 1 I. A. C. Dec. 373, the Commission held 
that stopping to smoke while at work is one of those incidental personal 
acts customary in ordinary daily life, which an employee may perform 
without leaving his industrial orbit. 

It was contended however, that, even though the injury occurred in 
the course of the applicant's employment, it did not arise out of and 
was not proximately caused thereby, since the act of smoking was 
purely personal to the applicant and the injury was not referable to 
any condition of the employment but was directly and exclusively a 
consequence of the act itself. Inasmuch, however, as the presence of the 
turpentine on the applicant's hand was due entirely to his employment 
and to the express direction of his foreman, it was held that the injury 
arose out of conditions caused by the employment and that it was proxi- 
mately caused by and arose out of the employment, and the applicant 
was accordingly awarded compensation. 

Rehearing denied. 

Award affirmed by second district court of appeal. 

Rehearing denied by supreme court. 
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No. 4134— June 13, 1917. 

HARRT RATA, Applicant, vs. SETCHEL FRUIT COMPANY and MASSA- 
CHUSETTS BONDING AND INSURANCE COMPANY, DefendanU. 

Course of Employment — Employee Riding Fbom Hoke to Work Afteb Per- 
forming Service of Employment. — Where a bookkeeper, after inspecting 
certain of his employer's vineyards, such inspection being a dnty of his employ- 
ment, went to his home to leave his bicycle and get some refreshment, and he 
was injured while riding in an automobile from his home to his employer's office, 
and he was employed on a monthly salary and had no prescribed hours of 
employment, held that said injury did not arise out of or in the course of said 
employment. 

E. A. Williams, attorney, for Applicant. 

The applicant was employed by the defendant Setchel Fruit Com- 
pany, as bookkeeper, on a monthly salary and with no prescribed hours 
of employment. It was one of the duties of the applicant's employ- 
ment to inspect the condition of certain of his employer's vineyards. 
This duty he usually .performed each morning before going to his 
employer's oflSce in Fresno. On December 8, 1916, after making this 
inspection, he returned to his home to leave his bicycle and to have a 
cup of tea before going to the office. While riding in an auto stage 
from his home to the office, he sustained injuries to his back as the 
result of a collision with another automobile. 

The Commission held that, although the applicant had performed 
a service of his employment that morning, nevertheless A\'hile riding 
from his home to the office he was not acting within the course of his 
cmplo\Tnent or performing a service incidental thereto, and that there- 
fore he was not entitled to compensation. 



No. 2919— June 14, 1917. 

VASILIKI ATHANASIOU, CilRISTOS ATHANASIOU and EFATHYMIA 
ATIIANASIOU, Applicants, vs. F. ROLANDI and the CALIFORNIA 
CASUALTY COMPANY, Defendants, 

Empix)yee ob Independent Contbactob — Station Gang Contract on Hetch- 
Hetchy Railroad. — The foreman of a ^'station gang" on the Hetch-Hetchy 
project, who had signed a station gang contract with the general contractor, 
was an employee of the general contractor and not an independent contractor 
or member of an association of independent contractors. 

Sapiro & Ehrlich, attorneys, for Applicants. 

Bacigalupi dj Elkiis and Oliver B, Wyman, attorneys, for 
Defendants. 

This was an application by the widow and minor children of 
Panagiotis Charalambou Athanasiou, also known as Peter Pappas, for 
a death benefit. The deceased was engaged in the work of constructing 
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a roadbed for a railroad, which defendant Bolandi had contracted 
with the City and County of San Francisco to construct, leading from 
Rosasco to the Hetch-Hetchy Valley for use in the Hetch-Hetchy 
project. On March 25, 1916, he sustained bums from an explosion of 
blajsting powder, from the effects of which he died on April 11, 1916. 
The chief issue among those formulated at the hearing was whether 
the deceased was an independent contractor or an employee of defend- 
ant Rolandi. 

The deceased was engaged to do this work under the "station gang" 
system. He signed a station gang contract between defendant Rolandi 
and himself for ** Peter Pappas and Company." This contract was 
a printed form used by defendant in this undertaking and contained 
in substance the following provisions, among others : The deceased and 
a gang of not less than forty laborers engaged to do the work upon 
certain ** stations" according to the plans and specifications prescribed 
by the City and County of San Francisco, and to the satisfaction of 
the City Engineer and of the defendant Rolandi, and in the order and 
manner directed by said Engineer and the defendant; that defendant 
Rolandi could cancel the contract on notice if the men failed to obey 
any instruction of the City Engineer or of the defendant; that each 
member of the gang should sign this agreement and that only those 
who did sign it should work under it, except with the prior written 
consent of defendant ; that no change in the number or membership of 
the gang should be made without the prior written consent of defendant 
and that the number of members should not be decreased below forty ; 
that the defendant could procure insurance for the "company" and 
the men as self-employing persons and deduct the cost of such insur- 
ance from their remuneration under the contract; that the men were 
to be paid at a fixed price per cubic yard according to the amount of 
work done by the "company," which was to be determined by the City 
Engineer on completion of the job, and that the amount due was to 
be divided among the individual members by defendant on the basis 
of the time worked by each member; that defendant could stop the 
work when and as long as he wished and could terminate the contract 
on three days' notice if he could not for any reason proceed with the 
work in the manner contemplated; that defendant would pay only 
those who remained on the job until its completion. 

In order to secure to himself and George Kosta, later engaged as the 
cook, certain remuneration regardless of the outcome of the under- 
taking, the deceased then had prepared an agreement which contained 
all the necessary terminology and provisions to create a legal partner- 
ship. It was drawn in English and translated into Greek. He then 
arranged with thirty-five Greek laborers to form a station gang and do 
the contemplated work, thirty of whom at different times signed the 
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agreement with the decedent. The deceased himself did not sign this 
agreement, but all the men signed the station gang contract with 
defendant Rolandi. 

The organization of the men in this gang was for the purpose of this 
job only, and when the job was completed, the gang was to dissolve. 
The men never held a meeting nor voted for nor in any other manner 
selected the deceased as foreman otherwise than by signing the agree- 
ment according to which the deceased was to act as foreman. They 
held no meeting after they began work and had no voice in the conduct 
of the affairs of the gang or the work. All thirty-five men worked and 
were dealt with by defendant Rolandi as members of the gang through- 
out the entire work, although no expressed consent was given by defend- 
ant for the maintenance of a gang of less than forty members. The 
partnership agreement was entered into at the instance of the deceased 
alone; defendant Rolandi knew nothing of it until after it was signed 
by the members of the gang. 

According to the station gang contract, the gang undertook to do the 
excavating work on certain ** stations," a station being the space 
between certain engineers' stakes on the right of way, which were one 
hundred feet apart. The work was not more specifically described ; it 
was to be paid for at a certain rate per cubic yard, with no provision 
for a lump sum for the whole job ; the actual amount of the excavation 
would not be known until the completion of the job. No bond was 
required of the deceased or his men; when supplies were furnished to 
the men on their arrival at the right of way and before any work was 
done, defendant required a deposit of $10 per man to cover the sup- 
plies; this deposit was returned when enough work had been done to 
cover the cost of the supplies furnished, and further supplies and slight 
advances were made upon the performance of portions of the work 
suflScient to cover them. The gang was not obliged to buy its supplies 
from defendant but usually did so, because he extended credit. They 
had no capital, equipment or machinery; defendant supplied them with 
machinery and tools at the market price and allowed a valuation on 
its return at the completion of the job. On furnishing supplies to the 
gang, the defendant obtained the signatures of all the men, not merely 
that of the foreman. The men had complete control of their hours of 
labor ; they usually worked ten to twelve hours a day ; eight hours was 
prescribed by the City and County of San Francisco as a working day 
for employees of subcontractors on public work. The defendant indi- 
cated whether the work was progressing suflSciently fast to insure its 
completion within the time specified in the contract with the City and 
County of San Francisco. The boss of the gang kept the time of the 
men; a daily labor report was furnished the defendant to show the 
number of men working and the progress of the work, although the 
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time of the individual men was not reported to him until the completion 
of the work. 

Defendant never discharged individual members nor foremen of the 
gangs and claimed no such power. The foremen of other station gangs 
did discharge men and other men were hired in their places with the 
defendant's consent and without consulting the other members of the 
particular gang beforehand. In the decedent's gang no occasion arose 
for the employment of other men. The deceased, shortly after his 
injury, appointed his successor, with the consent of other members who 
happened to be present; defendant's representative drew up a paper 
appointing the successor as the foreman and all the members of the 
gang signed it. 

The men could be assigned without asking their consent to the "force 
account." which was extraordinary work ordered by the City Engineer 
and not within the contract, the defendant simply directing the fore- 
man to take the gang and do the work. The defendant in the final 
settlement paid the men at a certain rate per day for such work. 

While the men were allowed considerable latitude in the manner and 
time of doing their work, they being laborers accustomed to this kind 
of work and knowing exactly what to do and how to do it, nevertheless 
the City Engineer and defendant's engineers came upon the job and 
directed the men as to the manner and order in which the details of the 
work should be done, dealing frequently with the men individually and 
not through the foreman. There was not much interference by defend- 
ant with the internal affairs of the gang. The foreman or boss did not 
have the plans or specifications, but worked according to the Engineer's 
stakes and the oral instructions of the defendant or the City Engineer. 

The Commission rendered its Findings and Award on June 14, 1917, 
holding that the deceased was an employee of defendant Rolandi and 
was not an independent contractor. The grounds of this decision, as 
well as the controlling facts, are stated in the following Opinion, which 
was rendered with the Findings and Award: 

OPINION. 

The City of San Francisco has been engaged in constructing a 
railroad in the Sierra Nevada Mountains, leading to the Hetch-Hetchy 
Valley and F. Rolandi is the general contractor. A part of this con- 
struction work was performed by Peter Pappas and a group of thirty- 
four or thirty-five fellow workmen under what is commonly known as 
the "station gang" system. 

Considerable blasting had to be done at points on this line and on 
March 20, 1916, Pappas and his coworkers had drilled some twenty 
holes preparatory to blasting. On the morning of March 21, cans of 
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black powder were brought out and opened and placed, two or three 
together, at each hole. The first hole attempted to be charged was 
found to be obstructed and an effort was made to open the hole with 
a bar but, being unsuccessful, it was proposed to take half a stick of 
dynamite, attach to it a fuse, let it down into the hole, cover it with 
dirt, and allow it to explode, for the purpose of removing the obstruc- 
tion. One of the workmen lighted a match, which went out, and 
another match was lighted and no one knows just how that happened 
which did happen, but there was an explosion and all of the open cans 
of powder were ignited and exploded and Peter Pappas was so badly 
injured that he subsequently died of his injuries. Others were injured 
also, some of them fatally. 

Peter Pappas left a wife and children in Greece and the widow of 
said Pappas is the applicant in this case. Through her attorney-in-fact 
she demanded from F. Rolandi, as general contractor, the death benefit 
in such cases made and provided, which demand was denied on the 
grounds that the death of Pappas was caused by his own wilful mis- 
conduct and that he was an independent contractor and not an 
employee within the meaning of the Workmen's Compensation, Insur- 
ance and Safety Act. Hence an application for the adjustment of the 
controversy was filed with this Commission. A number of hearings 
were held and a great volume of testimony taken and the case submitted 
for decision, after thorough argument by the filing of briefs on behalf 
of all the parties in interest. 

This case has much more thoroughly involved the "station gang'' 
issue than any other similar case brought to the attention of this Com- 
mission and its consideration may be regarded as exhaustive. For this 
reason the case has been considered with slight reference to similar 
cases previously heard and the decision rendered has been but little 
affected by former decisions involving the station gang system. 

The station gang system, as employed in construction work, is not 
new to this state or country. It has been much used in railroad and 
other construction work for many years, with variations as to the form 
of contract, but nevertheless follows a general and nearly uniform 
policy. 

In brief, the system is that a number of manual laborers, without 
capital or equipment, usually organized by some one of their number, 
with the expectation of being made foreman or boss of the gang, under- 
takes the construction of a given portion of the work in hand, the gang 
being paid at so much per cubic yard for the work done by it, the price 
being fixed with reference to the kind of material to be removed and 
disposed of. This gang furnishes its own facilities for sustenance, 
hires its own cook, buys its own supplies, usually from the general 
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contractor or party of the first part, and, when the task has been com- 
pleted, and after deducting the advances made for the commissary and 
other expenses, including powder and the use or purchase of tools, the 
remainder is distributed among the individuals of the gang in propor- 
tion to the number of days or hours of labor which each such member 
has devoted to the construction work. 

The legitimate and proper advantages accruing to a general con- 
tractor from this system of labor are that such gangs require less 
supervision than other gangs of laborers paid a daily wage for their 
work; that the members of such gangs work harder than do laborers 
and thus expedite the work in hand ; that the gang workmen generally 
stay on the job until it is finished instead of quitting when they have 
a few dollars ahead or from pique or dissatisfaction of any kind, and 
if all goes well and the work has not been undertaken at too low a 
price, the members of the gang may earn more than they would at the 
going daily wage for work of that character. 

There are some less legitimate advantages to be gained through this 
system, which may have something to do with its popularity with 
general contractors, such as an opportunity, if it shall finally be held 
that such laborers are in fact independent contractors and not 
employees, to avoid responsibility for compensation for injuries under 
compensation or liability laws; to avoid responsibility for laws regu- 
lating labor as to hours and wages; to avoid laws restricting the 
employment of alien laborers on public work, and an opportunity to 
charge the cost of compensation insurance against the earnings of the 
men instead of being made a charge upon the principal or general 
contractor. 

The crucial issue in this case is as to whether or not Peter Pappas 
and his associates were independent contractors or employees within 
the meaning of the Workmen's Compensation, Insurance and Safety 
Act. After going over the evidence and the arguments thoroughly, 
this Commission has reached the conclusion that these men were, all 
of them, and each of them, employees of Rolandi and mainly for the 
reasons following: 

1. They were subjected to more control than the employees of sub- 
contractors generally, though perhaps to less control than the laborers 
paid by the day and working directly under the supervision of Rolandi. 
It would seem that all of the men engaged upon this work were under a 
dual system of control; first, that of Rolandi as general contractor, and, 
second, that of the representatives of the City and County of San 
Francisco as principal, and it appears from the evidence that Rolandi 
volimtarily relinquished no small part of his control to the representa- 
tives of the principal and thereby decreased his own cost of supervi- 
sion. However complete his control was, as in fact exercised, it was 
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certainly complete enough to secure the performance of the work as 
he desired it to be done, economically as well as expeditiously. 

2. Whether or not Rolandi actually increased or diminished the 
number comprising the gang, he had power under the contract to 
increase or diminish it without the consent of the members, a thing 
that certainly could not be done if, as defendants contend, this gang 
constituted a partnership between the members composing it. 

3. These men were performing pure manual labor of the hardest 
kind, with no capital, no machinery and with only such opportunity 
to gain as might result from harder work and putting in longer hours 
than laborers commonly do in such enterprises. It was, in our opinion, 
essentially piece work and merely cooperative in character. 

4. The members of the gang were not following any ** independent*' 
calling, such as under the decisions of the courts characterizes an inde- 
pendent contractor. They were not professional contractors nor even 
skilled workmen. They were common laborers, likely to be engaged 
anywhere where common labor is required. 

5. The Pappas gang employed no laborers to work for the gang, but 
only a cook. Therefore, they had no opportunity to make a profit upon 
the labor of others than themselves, although it is not clear that even 
if they had had such opportunity this would inevitably have consti- 
tuted them independent contractors within the meaning of the Act. 
It is not necessary to pass upon that issue in the decision of this case. 

6. They were paid by Rolandi individually. He did not pay to any 
one of the number as representing the whole body of workmen. 

7. The hospital fee was taken out of their pay just as with other 
laborers. 

8. No bond was required of them to finish their work as in the case 
of subcontractors generally. 

9. Rolandi retained and exercised the power to take off the whole 
gang from the station which had been assigned them and put them 
on work, on what was known as a ''force account," in repairing the 
highway or doing any other work away from their station that Rolandi 
assigned them to, and, when so working, they were paid at the rate of 
$3.00 per day. 

10. It is nof conclusive of the issue that the men of this gang thought 
themselves partners or that Rolandi thought them partners and inde- 
pendent contractors. The question for this Commission to decide is 
what, in fact, was their status. In determining this issue this Com- 
mission has a right to take into consideration, not merely the signed 
contract (which, by the way, was never signed by all of the members 
of the gang) but all of the aspects of the case, not the least of which 
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is that the station gang system is in derogation of sound public policy 
in so far as it may be used for avoiding responsibility for liability 
under the compensation and labor laws. 

A. J. PiLLSBURY, 

Will J. French, 
Commissioners. 

Rehearing denied. 

Alternative writ op review issued by supreme court : Pending. 

Case settled: Proceedings dismissed. 



No. 3838— June 14, 1917. 

ARNULFO VILLANEVA, also known as ERNEST BIENUEVA, a minob, by 
REFUGIO BIENUEVA, his guabdian ad litem and tbustee, Applicant, vs. 
FOX FILM COMPANY, Defendant. 

Employment — Sufficiency of Evidence— Employment of Mexican Boy as 
Aotob. — ^Where a motion picture company employed a number of Mexicans to 
ride horses in a scene of a motion picture play, and the actual hiring was con- 
ducted in a loose and unsystematic manner without any efficient or exact system 
of identifying the persons so employed, and a fourteen year old Mexican boy 
was furnished with a horse and costume and actually took part as an actor in 
said scene, held that the said boy was an employee of said company. 

Ck)UB8E OF Employment-— Motion Pictueb Aotobs Racing Hobses to Corbal — 
INSTBUCTIONS NoT Undebstood. — Where a number of Mexicans were employed 
as actors to ride horses in a motion picture play, and after their acting 
for the day was done, they were required to take their horses to a certain 
corral, after which they took off their costumes and were taken away in auto- 
mobiles, and they were instructed not to race their horses to the corral, but they 
did not understand this instruction and did race to the corral for the reason 
that those who first reache<J the corral, took off their costumes and make-up and 
got into the automobiles would not have to wait an hour for the automobiles 
to take them on a second trip, and one of said actors was injured while so riding 
to the corral, held that at the time of said injury said employee was acting 
within the course of his employment and that said injury arose out of said 
employment. 

John J, Craig, attorney, for Applicant. 

Alfred Wright, attorney, for Defendant. 

The applicant was a Mexican boy fourteen years of age. On Octo- 
ber 3, 1916, he was engaged in riding a horse while taking the part 
of an Indian in a scene in a motion picture play which was being- 
produced by defendant at Hollywood. While he, with other actors 
taking part in the same scene, was racing his horse from the place 
where they had been acting to a certain corral in which the horses 
were kept, the applicant's horse fell and the applicant sustained a 
fracture of the skull and other injuries. 
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The evidence showed that the actual hiring of these actors was left 
by the defendant to an agent and was conducted in a loose and unsys- 
tematic manner, without any efficient or exact system of identifying the 
persons so employed, and that the applicant had been refused employ- 
ment on several occasions because of his age. It appeared, however, 
that the applicant was actually furnished a horse and costume and 
took part in said scene, and it was therefore held that he was an 
employee of defendant. 

It appeared further than the reason that the applicant and the other 
actors raced their horses to the corral was that those who were the first 
to reach the corral, take off the costumes and make-up and get into the 
automobiles in which they were to be taken from the place in which 
the scene was enacted, would be taken on the first trip and would not 
have to wait about an hour for the second trip. There was evidence 
also that such racing was contrary to instructions which were pur- 
ported to have been given by the defendant to these actors, but it 
appeared also that these instructions were not understood by the appli- 
cant or his fellow actors. The Commission held that while riding his 
horse to the corral the applicant was performing a service of his employ- 
ment and that, under the circumstances, the fact that he was racing 
his horse did not amount to skylarking and did not take him out of the 
course of his employment, he was therefore awarded compensation. 
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No. 3&19-nJune 14, 1917. 

HUGH B. SCOTT, Applicant, vs. A. I. SCOTT and FmELITX AND DEPOSIT 
COMPANY OF MARYLAND, DefendanU. 

Arising Out of Employment — Saloon Manaqeb Injubed While BIjectino Dis- 
orderly Customer. — Where it was among the duties of a saloon manager to 
maintain order in the saloon and eject disturbing customers and an intoxicated 
customer made an unprovoked assault upon him and, in self-defense and in an 
attempt to eject him, the manager sustained an injury to his hand, hsld that 
said injury arose out of and was proximately caused by said employment. 

The applicant was employed by defendant A. I. Scott, his brother, 
as manager of said defendant's saloon at Taft. The evidence 
showed that it was among the applicant's duties to keep order in 
the saloon and to eject any disorderly persons from the saloon. On 
December 23, 1916, while the applicant was on duty, one Stapleton 
came up behind him and struck him. The applicant turned around 
and invited Stapleton to have a drink; when the applicant turned his 
back Stapleton struck him again, whereupon the applicant attempted 
to put him out, and Stapleton began to fight. In order to protect him- 
self the applicant struck Stapleton and sustained a fracture of the first 
metacarpal bone of the right hand. There had been no quarrel 
between these parties and the assault by Stapleton was entirely 
unprovoked. 

The Commission held that it was expressly a duty of the applicant'.*? 
employment to eject Stapleton from the saloon; that the risk of sueli 
an assault was a risk to which the applicant was specially exposed by 
reason of his employment; that the blow struck by the applicant, 
which resulted in this injury, was naturally incident to such employ- 
ment, and that the injury arose out of and was proximately caused by 
said employment. (See Frandscn vs. Kasmussen, 3 I. A. C. Dee. 84; 
Fuuk vs. Covanlt, 3 I. A. C. Deo. 330.) 



No. 4194— June 15, 1917. 

HERRICK A. TOWNSEND, Applicant, vs. LOS ANGELES TRANSFER COM- 
PANY AND LONDON GT'ARANTKE & ACVIDENT COMPANY, LTD., OF 
LONDON. ENGLAND, Defendants. 

Arising Out of Employment — T'n authorized Act Outside Employment. — 
Whore a teamster was sent by his employers to a box factory to get a box and 
was told to hurry and he found that the box had to be made smaller and, in the 
aKsenoe of the box maker, the teamster attempted to cut down the box with a 
circular saw and in so doing sustained an injury to his hand, and the teamster 
had never theretofore used such a saw and was not authorized by his employers 
to use it. hcM that in attempting to use the saw, said employee entered ui)on an 
undertaking without the scope of his employment and said injury therefore did 
not arise out of or in the course of said employment. 
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Id. — Id. — Rule Stated. — An employee who, even in the performance of a duty of 
his employment, does an unauthorized act not reasonably incidental to bis 
employment thereby enters upon an undertaking outside the scope of his 
employment and an injury sustained while so doing does not arise out of or in 
the course of his employment 

Id. — Added Risk — Not a Doctbine of Compensation Law. — ^The rule as to added 
risk has been withdrawn and is no longer a doctrine of compensation law in this 
state. 

Cecil E. Anderson, attorney, for Defendants. 

The applicant was employed by the defendant Los Angeles Transfer 
Company as teamster. On April 10, 1917, he was sent by his employer 
to a box manufacturing concern to get certain boxes and was told to 
hurry, as the boxes were to be used for shipment that afternoon. On 
arriving at the box factory, it was found that one of the boxes Avas 
too large. The manufacturer cut dow^n a part of the box with a 
circular saw, marked the cover and was then called away temporarily 
to attend to another customer. The applicant, being in a hurr\% 
attempted himself to cut down the cover. lie had never before used 
a circular saw, although he had had some experience with a band saw ; 
the box manufacturer told him to be very careful, as the circular saw 
was dangerous. While using the saw, the applicant sustained the 
loss of the thumb and index finger of his left hand. He was not 
authorized in any way by his employer to use the saw. 

It was contended that an employee who, even in the performance 
of a duty of his employment, does an unauthorized act attended with 
greater danger than that inhering in the character of the duty itself, 
assumes an added risk, not incidental to the employment, and that 
an injury thereby sustained does not arise out of and is not proxi- 
mately caused by the employment. (See Northwestern Pacific Railroad 
Co, vs. Industrial Accident Commission, 53 Cal. Dec. 121; 4 I. A. C. 
Dec. 33; Phillips vs. California Special Messenger Service, Inc., 
4 I. A. C. 28; Olympic Club vs. Chalmers, 3 I. A. C. Dec. 170: Leite 
vs. Paraffine Paint Co., 2 I. A. C. Dec 948; Boucher vs. Olson & 
Mahony S. S. Co., 1 I. A. C. Dec. 248.) But the Commission held that 
the rule as to added risk has been withdrawn and is no longer a doc- 
trine of the compensation law of this state. (See Northwestern Pacific 
Railroad Co. vs. Industrial Accident Commission, 53 Cal. Dec. 244; 
4 I. A. C. Dec. 38.) However, it was held further that the applicant's 
use of the saw was not a duty which he w^as called upon to perform in 
the course of his employment and was not an act reasonably incidental 
thereto but that in assuming to do it the applicant entered upon an 
undertaking outside the scope of his employment and that therefore 
the injury did not arise out of or in the course of and w^as not proxi- 
mately caused by the employment. The applicant was accordingly 
denied compensation. 
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No. 2369— June 20, 1917. 

CONSTANTINI ANTONOPOULOS by iTlANK W. TAFT. heb attor:«ey-in- 
FACT, ApplicanU vs. NORTHWESTERN PACIFIC RAILROAD COMPANY, 
Defendant. 

JcBisDicTioN — Interstate Commerce — Section Hand Repairing Main Line ok 
Railroad Lying Wholly Within State — Transportation of Interstate 
Commerce Thereon. — Where a section laborer was killed while maintaining 
and repairing the main line of a railroad lying wholly within this state but 
over which interstate commerce was transported, held that said section laborer 
was engaged in interstate commerce. 

Elliott Johnson and F, M, Martin, attorneys, for Defendant. 

This was an application by the widow of Nicholas Antonopoulos for 
a death benefit. The deceased was employed by the defendant North- 
western Pacific Railroad Company as section hand and on July 4, 1915, 
while engaged in maintaining and repairing defendant's main line of 
railroad, he fell from a hand car and struck his head, from the effects 
of which he died on or about July 6, 1915. The evidence showed that 
the tracks and other physical properties of the defendant railroad 
company, with the possible exception of odd items of its rolling stock, 
are located wholly within this state, but that some of the passengers 
and some of the freight cars transported over said tracks came from or 
were destined to points without this state. 

The Commission held that every link in the transportation of freight 
or passengers from one state to another or through another state is 
interstate commerce, whether or not such link is entirely within one 
state. (See Cincinnati Railroad Co, vs. Interstate Commerce Commis- 
sion, 162 U. S. 184; Fargo vs. Stevens, 121 U. S. 230; Wabash Railroad 
Co, vs. Illinois, 118 U. S. 557.) 

The submission of the case was delayed by the sending of interroga- 
tories to the applicant in Greece to obtain evidence on the fact and 
extent of her dependence upon the deceased employee for support. 
Findings and Award were rendered on June 20, 1917, holding that at 
the time of the injury and death the said deceased employee was 
engaged in interstate commerce and dismissing the application for 
want of jurisdiction. 
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No. 2997— June 21, 1917. 

MRS. RUTH HARRINGTON, Applicant, v$. THE O. L. SHAFTEB ESTATE 

COMPANY, Defendant. 

Decided November 6, 1916, and not reported. 

(53 Cal. Dec 908) 

S. F. No. 8170. In Bank. June 21, 1917. 

THE O. L. SHAFTER ESTATE COMPANY (a Corporation), Petitioner, v. 
INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF CALI- 
FORNIA and MRS. RUTH HARRINGTON, Respondents; MRS. RUTH 
HARRINGTON, Applicant. 

Course of Employment — Accidental Killing of Game Warden — Assistancb 
IN Finding and Killing Deer for Auth(miized Hunter. — ^The accidental 
killing of a person employed as a game warden and keeper to patrol the ranch of 
bis employer in quest of poachers, while in the act of assisting a person authorized 
by his employer in finding and killing a deer, is an accident occurring in the course 
of his employment within the provisions of the Workmen^s Compensation Act. 

Excluded Occupations — Keeper of Hunting Preserves — Not Stock Rais- 
ing. — One employed as the keeper of hunting preserves whose duty it is to apprehend 
trespassers and protect the wild game from poachers, whose acts in hunting if 
permitted would expose domestic animals therein to the danger of being accidentally 
shot, is not engaged in stock raising, or in any of the pursuits falling within the 
exceptions contained in section 14 of the Workmen*s Compensation Act. 

Wilful Misconduct — Rounding up of Deer — Negligence of Deceased. — The 
accidental killing of a game warden while engaged in assisting an authorized hunter 
in killing a deer, cannot be said to be due to his wilful misconduct, from the fact 
that he negligently proceeded to a point some distance in advance of that agreed 
upon between himself and his* associate, except for which the accident would not have 
happened. 

Average Annual Earnings — Method of Computation — Working Seven Days 
PER Week. — In awarding compensation for such death, the average annual earnings 
of the deceased are to be computed by multiplying the average daily earnings by 300, 
as provided by section 17 (a), subdivision 2, of the Workmen's Compensation Act, 
and not by 332, on the theory that the latter figure constituted the average of working 
days in a year for employees working seven days per week. 

Application for writ of review prayed against the Industrial Accident Commission 
of the State (^ California and Mrs. Ruth Harrington. 

For Petitioner — Charles W. Slack, Chauncey S. Goodrich ; Virgil M. Ariola, of 
Counsel. 

For Respondent — Christopher M. Bradley ; Warren H. Pillsbury, of Counsel. 

Certiorari to review the proceedings of the Industrial Accident Commission, 
wherein an award of compensation was made by it to Mrs. Ruth Harrington for 
the death of her husband while engaged in the employ of petitioner. 

The commission in effect found that Sidney M. Harrington, husband of the appli- 
cant, was killed by reason of an accident arising out of and in the course of his 
employment by the O. L. Shafter Estate Company; that said employee was not 
cugased in an occupation falling within the exceptions specified in section 14 of the 
Workmen's Compensation Act ; nor was the accident caused by the wilful misconduct 
of deceased ; all of which findings are attacked by petitioner for want of support in 
the evidence. 

Tlic facts material to the inquiry, as disclosed by the return to the writ, are as 
follows : Petitioner, at whose request the writ was issued, is a corporation and at 
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the time in question was the owner of a large tract of land in Marin County known 
as the ''Lake Ranch" upon which it maintained stock, including a number of dairy 
cows, which and the right to pasture the same thereon was leased to Palascini 
brothers who operated a dairy. There was considerable wild game upon the ranch 
and the season for hunting deer thereon opened August 1, 1016, and extended to 
September 15th following. During preceding years petitioner had let hunting 
privileges upon the ranch, requiring the lessees thereof to furnish a game warden. 
The leases having expired, petitioner, in July, 1916, acting through W. F. La Grange, 
its superintendent, employed Sidney Harrington as a game warden and keeper to 
patrol the ranch on horseback, look after and protect the game from poachers, and 
apprehend and eject trespassers, to which duties was thereafter added that of 
assisting the Palascini boys in killing a deer, which employment was to commence 
August 1st. About July 29th Harrington, finding that he would be unable to accept 
the employment, so notified La Grange, at whose request he secured one Parsons 
to take his place, it being agreed, however, that Harrington should work with 
Parsons from Tuesday, August Ist, to and including the following Sunday, August 
6th. About August 2nd or 3rd, on the occasion of a visit to the ranch by La' Grange, 
there being present the Palascini brothers, Harrington and Parsons, the former said 
that the tenants were each entitled to a deer, and upon someone suggesting tnat 
the Palascini brothers weje poor shots and not very good hunters, La Grange said 
to Harrington and Parsons: "I want to see them get a deer, and if they don't get 
it you boys see that they get it." Harrington, accompanied by Parsons, commenced 
work on August 1st, as he had agreed to do, and up to the time of his death they 
found a number of trespassers engaged in hunting on the ranch. On Saturday, 
August 5th, the day on which the accident occurred. Parsons was engaged in prepar- 
ing a camp wherein to locate his family, and Harrington on the forenoon of said 
day patrolled the ranch alone. On his return to the house of Palascini brothers, 
with whom he boarded, and at about one o'clock p. m., he requested Antone Palascini 
to go with him on a ride in patrolling the ranch, and at the same time he referred 
to what La Grange had said in regard to seeing that Palascini got a deer. On this 
last trip Harrington, as was his custom, carried a rifle, as also did Palascini, and 
so far as shown the nature of the work done was the same and consisted of that 
usually performed in patrolling the ranch, except that in connection therewith he 
and Antone Palascini both shot at deer which they saw while engaged in such patrol 
and care of the ranch. After resting a couple of hours and at about 6 p.m., 
Harrington said to Antone : "Now we will go around and look and see if we can 
get a deer." Going up a canyon they found one at which Harrington fired without 
hitting it ; thereupon he said to Palascini : "You go round one way and I will go 
round the other way. We will round up the deer and we will make it come back 
this way. But when you get up the hill, don't go any farther ahead because if I 
see the deer. I am going to shoot, and you do the same." Palascini saw the deer 
and shot at it, thinking that Harrington was two or three hundred yards behind, and 
after firing and not seeing Harrington he went to look for him and discovered that 
he had shot him through the head causing instant death. 

In our opinion, the attack made upon the findings is without merit. The lan- 
guage concededly used by La Grange admits of no meaning other than that Palascini 
was authorized to hunt and kill a deer ; and it is equally clear that Harrington and 
Parsons, as game wardens, were in express terms directed to see that he killed it. 
Under the instructions given, the duty of Harrington to aid and assist such author- 
ized hunter in securing the deer was no less than the duty imposed upon him of 
protecting the game from trespassers and unauthorized hunters. Nor could it have 
been intended by La Grange, or understood by Harrington, that the latter should, in 
aiding Palascini, do less than when found drive or turn the animal in the direction 
of where Palascini was stationed, or kill it himself, in which endeavor he was 
engaged at the time he was shot 

That the accident occurred in the course of the employment seems clear from the 
fact that it occurred while Harrington was actually engaged in doing that which he 
was employed to do, that is, patrolling the ranch in quest of poachers and at the 



Digitized by 



Google 



198 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

same time, in connection therewith, under express orders of his employer, and in 
the ordinary and usual manner, assisting an authorized hunter in finding and killing 
a deer. That it arose out of the employment, appears from the fact that the accident 
followed as a natural incident of the employment, engagement in which ezposea 
him to the danger of being accidentally shot, a hazard which he as a reasonable man 
must have contemplated when he undertook to perform the duties so imposed upon 
bim. The rule is well stated in McNicoVs Case^ 215 Mass. 497, where it is said: 
**If th« injury can be seen to have followed as a natural incident of the work and 
to have been contemplated by a reasonable person familiar with the whole situation 
as a result of the exposure occasioned by the nature of the employment, then it 
arises *out of the employment." 

Section 14 of the act excludes from the beneficiaries thereof "Any employee 
engaged in farm, dairy, agricultural, viticultural or horticultural labor, in stock or 
poultry raising." We find no evidence in the record which tends in the slightest 
degree to show that deceased was engaged in any calling so excepted from the opera- 
tion of the statute. It cannot be said that one employed as the keeper of hunting 
preserves whose duty it is to apprehend trespassers and protect the wild game from 
poachers, whose acts in hunting if permitted would expose domestic animals therein 
to the danger of being accidentally shot, is engaged in stock raising or any of the 
pursuits mentioned in said section 14. 

Neither is there any ground for the complaint made that deceased was guilty of 
wilful misconduct. Conceding negligence on his part due to the fact that he 
proceeded to a point some distance in advance of that agreed upon between him and 
Palascini, except for which the accident would not have occurred, there is nothing 
indicating that he thus intentionally imperiled his life or recklessly sought a position 
of danger. {North Pacific Steamship Co. v. Ind. Ace. Com., 53 Cal. Dec. 280, 4 
I. A. C. Dec. 76.) 

Petitioner also insists that at the time of the accident which caused the death of 
deceased he was engaged in an employment not only casual but not in the usual 
course of the business conducted by the employer. As heretofore stated, petitioner 
had in previous years leased the hunting privilege of the ranch upon terms 
which required the lessees to provide a game warden whose duty was to 
prevent unlawful shooting of game by trespassers and protect the premises and 
stock thereon from exposure to injury incident to unlawful hunting. It thus appears 
that for the protection of the game presen'es it was the usual course of petitioner, 
in the conduct of that branch of its business from which it derived a revenue, to 
employ through the lessees the services of a game warden. The leases having 
expired, it acted directly in employing Harrington as game keeper for a term of six 
days to i)erform services, which in the course of its business it had theretofore 
required. We attach no importance to the fact that in prior years the service was 
rendered through an agreement with the lessees of the hunting privileges. 

As to the compensation awarded the applicant the commission found that deceased 
had not worked substantially the whole of the preceding year in said employment 
and that the earnings of an employee so working in the same neighborhood was the 
sum of $60 per month "working seven days per week** from which, as a conclusion 
of law. the commission found "that the average annual earnings of said employee 
at the time of his injury and death was the sum of six hundred and fifty-six dollars 
and seventy cents; that the average weekly earnings were twelve dollars and fifty- 
three cents, and that sixty-five per cent thereof equals eight dollars and twenty-one 
cents", in accordance with which the award was made. Counsel for respondent 
undertake to justify the conclusion reached by the commission upon the ground that 
the employee whose earnings were properly taken as a basis for the earnings of 
deceased, as provided by section 17 (a), subdivision 2, of the act, v?orked seven days 
per iccek for which he received the sum of $60 per month and therefore instead of 
multiplying the sum of two dollars found to be the average daily earnings by three 
hundred, as provided in said section 17 (a), subdivisions (1) and (2), it should, 
they claim, by reason of such day labor performed exceeding six days per week be 
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multiplied by 332 which respondent claims constitutes the average of working days 
in a year for employees working seven days per week. The lengthy and involved 
reasoning of counsel in support of the contention is not at all satisfactory. Indeed, 
upon this record respondent concedes an absence of evidence which, in ascertaining 
the average annual earnings, justifies the use of any number other than that specified 
in section 17 (a), subdivision 2, as a multiplier of the daily earnings, and upon the 
evidence presented we find no warrant in the act for the computation in the manner 
made. 

The daily wage multiplied by 300 as provided by section 17 (a), subdivision 2, 
gives $600.00 as the average annual earnings of deceased, which sum divided by 52 
(sec. 17 [a] ) gives $11.54 as the weekly earnings, sixty-five per cent of which, being 
$7.50, constitutes the weekly indemnity payable to the applicant. 

It is therefore ordered that the award be modified by the commission in accordance 
with the views herein expressed and as so modified the proceedings are affirmed. 

VICTOR E. SHAW, J. pro tern. 
We concur : 
SHAW, J. 
SLOSS, J. 
HENSHAW, J. 



No. 3826— June 21, 1917. 

W. E. PORTER, Applicant, vs. T. O. MORSE and SOUTHWESTERN SURETY 
INSURANCE COMPANY, Defendants. 

Proximate Cause of Disability — Disability Due Partly to Injury and Partly 
TO Pre-existing Osteoarthritis — ^Disability Due to Pre-existing Osteo- 
arthritis Not Compensable. — Where a carpenter fell and strained his left 
sacroiliac joint and the lumbosacral joint and he thereafter suffered a disability 
due in part to traumatic neurosis caused by the injury and in part to osteo- 
arthritis, the causes of which were latent in his system before the injury and 
which might have developed at any time but was actually precipitated by the 
injury, held that the disability due to the osteoarthritis was not compensable. 

Id. — Osteoarthritis Precipitated by Injury — Rule Stated. — A disability caused 
by osteoarthritis which is due to an infection existing before an injury and 
which is lighted up by the injury is not proximately caused by the injury. 

Charles Murcell, attorney, for Applicant 

The applicant was employed by the defendant T. O. Morse as car- 
penter. On September 29, 1915, a ladder on which the applicant was 
working slipped and fell, and the applicant strained his left sacroiliac 
joint and the lumbosacral joint. As a result of the injury, the appli- 
cant suffered a temporary total disability lasting until January- 15, 
1917, on which date it was found that his disability was due to a condi- 
tion of traumatic neurosis and osteoarthritis; that the traumatic neu- 
rosis was proximately caused by the injury and that the osteoarthritis 
was due to chronic infection existing in the applicant's system before 
the injury ; that the disease might have developed at any time but that 
the injury precipitated it and determined the site of its development. 

The Commission held that the osteoarthritis was not proximately 
caused by the employment or the injury and that the applicant was 
entitled to compensation based upon the disability due to the traumatic 
neurosis only. 

Rehearing denied. 
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No. 4174— June 21, 1917. 

J. H. BAKER, Applicant, vs. L. B. HEARD and BEARDSLEY ELECTRIC 
COMPANY, A COBPOBATION, AND ROYAL INDEMNITY COMPANY, A corpo- 
ration, Defendants. 

Identity of Employer — Private Work for Employer's Foreman. — Where a 
millwright was requested by the foreman of another department of his employer's 
plant to do certain work on Saturday afternoon and Sunday, when the plant 
would be closed, and it was usual for said millwright to do such work as 
requested, and nothing was said to him to indicate that he would be working 
for anyone other than his usual employer, and said work was in fact the private 
work of said foreman, held that while doing such work, said millwright was 
employed by his regular employer and not by said foreman. 

The applicant was a millwright employed by the defendant Beardsley 
Plectric Company. The defendant L. B. Heard was employed by said 
defendant as a foreman in a different department from that in which 
the applicant was employed. Defendant Heard desired to have made 
certain picture frames which he intended to give to friends as Christ- 
mas presents. On Saturday, November 26, 1916, he asked permission 
of the superintendent at the plant to have the applicant make these 
frames on Saturday afternoon and Sunday, when the plant would be 
closed, making use of the company's machinery, tools and materials. 
The superintendent consented and defendant Heard requested applicant 
to do the work that afternoon and the next day. This the applicant 
did and while so engaged on Sunday, November 27, sustained perma- 
nent injuries to his right hand. Defendant Heard testified that he 
understood that he was to be charged for this work just as any stranger 
would be charged. The superintendent, on the other hand, claimed 
that the defendant company, simply as a favor to defendant Heard, 
loaned to him the services of the applicant and the use of the defendant 
company 's machinery, tools and materials. The work was in the usual 
line of the services required of the applicant; he frequently worked 
overtime and on Sundays on request. Nothing was said to the appli- 
cant to indicate that he would be employed by any one other than the 
defendant Beardsley Electric Company while doing this work. 

It was contended by the defendant Beardsley Electric Company and 
the defendant Royal Indemnity Company, its insurance carrier, that 
the applicant was employed by the defendant Heard. But the Com- 
mission held that while so engaged the applicant was employed by the 
defendant Beardsley Electric Company, and accordingly rendered an 
award in favor of the applicant and against the defendants Beardsley 
Electric Company and Royal Indemnity Company. (See Summers vs. 
National Tent & Awning Company, 2 I. A. C. Dec. 778; Glasco vs. 
Natomas Co. of California, 3 I. A. C. Dec. 479.) 

Rehearing denied. 
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No. 4046— June 22, 1917. 

ALFRED DONOVAN, Applicant, vs. PRATT LOWE PRESERVING COMPANY, 
A coBPOBATiON, AND SOUTHERN SURETY COMPANY, A corporation, 
Defendants, 

Disability — Schoolboy Working During Vacations Only — ^Determined by 
Ability to Work. — Where a fifteen year old schoolboy was injured while 
working during vacation as cannery helper, and at the end of vacation he was 
able to attend school, although he was not able to work, held that the extent 
and duration of his disability must be determined by his ability to work, regard- 
less of his attendance at school. 

Joseph M, Cross and Francis 0. Hoover, attorneys, for Applicant. 

Ghis L. Baraty, attorney, for defendant insurance carrier. 

The applicant, a fifteen year old schoolboy, sustained a greenstick 
fracture of the left clavicle on August 2, 1916, while working in the 
employ of the defendant Pratt Lowe Preserving Company as helper 
in said defendant's cannery at Modesto. The applicant returned 
to school on the opening of the term on September 5, although the 
medical testimony showed that on that date and for some time there- 
after he was not able to work. 

It appeared that the applicant had theretofore worked only during 
vacations and it was contended that since, according to his practice and 
intention, he was not deprived of any actual earnings after the opening 
of school by reason of this injury, he should not be paid compensation 
for a disability which he would experience only if he should attempt to 
work. But the Commission held that compensation is payable for an 
actual disability to work regardless of whether the injured employee 
would actually work if he were not disabled, and that therefore the 
applicant's attendance at school or his previous practice or his inten- 
tion as to working during the school term were immaterial. The 
applicant was accordingly awarded full compensation for his actual 
disability. 



No. 4126— June 22, 1917. 

CHARLES DUNCAN, Applicant, vs. W, B. PARSONS and THE EMPLOYERS' 
LIABILITY ASSURANCE CORPORATION, LTD., Defendants, 

Employment — ^Woodchopper W^obking on Piecework Basis — Employee and 
Not Independent Contractor. — Where a woodchopper was engaged to cut 
an indefinite amount of wood at a stated price per cord, and he furnished his 
own tools and could work when and as long as he chose, and the defendant 
designated the trees which were to be cut and how the wood was to be cut and 
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piled, and could discharge him for disobedience to defendant's directions, held 
that said woodchopper was not an independent contractor but was an employee 
of the defendant. 

Ralph H. Smith, attorney, for Applicant. 
A. Wistrand, attorney, for Defendants. 

The applicant, while cutting wood for the defendant on January 30, 
1917, near Santa Cruz, was struck over the right eye by an axe. 
The cut healed normally, but some time later the applicant suffered 
headaches and an impairment of vision in that eye, for which he 
sought compensation in this proceeding. 

The evidence showed that the applicant was paid a stated amount 
per cord for the wood cut; that he furnished his own tools and could 
work when and as long as he chose ; that the defendant designated the 
trees which the applicant should cut and directed him as to the manner 
in which the wood should be cut and piled. The applicant was not 
engaged to cut any specified amount of wood and was subject to dis- 
charge if he disobeyed any of the defendant's directions. 

The Commission held that the applicant was not an independent 
contractor, but was an employee of the defendant. The evidence 
showed, howevef*, that the applicant had not sustained any disability 
by reason of this injury exceeding the period of fourteen days, and 
that the headaches and impairment of vision from which the applicant 
was found to be suffering were not proximately caused by and did not 
arise out of his employment. The defendants were accordingly dis- 
charged from liability to the applicant by reason of the claim asserted 
in this proceeding. 



No. 4200-nJune 22, 1917. 

WILLIE WILLIAMS, Applicant, vs. CALIFORNIA BOILER WORKS and 
STATE COMPENSATION INSURANCE FUND, Defendants. 

Proximate Cause of Disability — Tonsilitis and Diabetes Following Blow in 
Abdomen. — Where a boilermaker was struck in the abdomen with an iron drift 
pin, by reason of which he was incapaciated for only a few minutes, and he 
continued to work for about three weeks, when he suffered tonsilitis, and shortly 
thereafter he was found to be suffering from diabetes, held that the evidence 
was insufficient to show that said tonsilitis and diabetes were proximately caused 
by said injury or arose out of said employment. 

P. W. Burhank, attorney, for Defendants. 

The applicant was employed by the defendant, California Boiler 
Works, as a boilermaker. On December 28, 1916, while he was at work 
on the inside of a boiler, he was struck in the abdomen by an iron drift 
pin. The blow disabled him for a few minutes but he continued with 
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his work until January 15, 1917, when he suffered an attack of tonsilitis 
with the usual malaise, fever, and pain in the joints. Up to this time 
the applicant attached no significance to the blow in the abdomen, 
although he complained somewhat of pain on eating. During the 
attack of tonsilitis the pain in the abdomen again became prominent 
and thereafter the applicant developed an acute violent diabetes. 

It appeal's that diabetes is the result of disordered function and has 
a tendency to run in families either as diabetes or allied metabolic 
disorders. It is rarely caused by trauma. To be traumatic the appli- 
cant's diabetes must have been caused by an injury to the pancreas 
and a consequent perversion of the pancreatic function. But an injury 
to the pancreas, such as would cause the applicant's diabetes, is a 
condition of very grave danger and would have incapaciated the appli- 
cant from the date of his injury. The medical testimony indicated 
that the applicant did not receive a suflSciently violent blow in the 
abdomen to cause any serious injury to the pancreas or to produce 
diabetes; that the tonsilitis could not be caused by the injury; that 
the appearance of the pain on January 15 at the site of the former 
bruise in the abdomen was characteristic of an infection with fever such 
as is experienced in tonsilitis, and that the tonsilitis itself may have had 
a tendency to prevent relief from the diabetes or to aggravate it. The 
Commission therefore held that the evidence was insufficient to estab- 
lish as a fact that either the tonsilitis or the diabetes was proximately 
caused by said injury or said employment, and accordingly discharged 
the defendants from liability on account of the injury. 



No. 4275— June 22, 1917. 

ANNA C. ANDERSON, Applicant, vs. PACIFIC MANUFACTURING 
COMPANY, Defendant. 

Medical and Surgical Treatment — Unreasonable Refusal of by Employee. — 
Where an employee punctured his foot with a nail and his employer advised him 
to consult a physician whose services were retained for that purpose, but the 
employee, considering the injury trivial and wishing to avoid the cauterization 
and serum treatment administered in such cases, neglected to do so, held that 
said employee was not guilty of an unreasonable refusal to submit to medical 
treatment. 

Id. — Id. — Rule Stated. — To constitute an unreasonable refusal to submit to medical 
treatment as that term is used in Section 16 (e) of the Act, the tender of 
treatment must be both peremptory and unequivocal and must be so understood 
by the injured employee. 

C. C. Coolidge, attorney, for Defendant. 

This was an application by the widow of Leslie P. Anderson for a 
death benefit. The deceased was employed by the defendant Pacific 
Manufacturing Company as a mill man. On March 13, 1917, he stepped 
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upon a protruding nail and sustained a puncture of the sole of his foot. 
He immediately told the defendant's superintendent of the injury and 
was advised to consult the physician who was retained by the defendant 
for the purpose of treating its injured employees. The deceased, how- 
ever, told the superintendent that he considered the injury trivial and 
that he preferred not to undergo the treatment which was administered 
in such cases, which consisted of cauterizing and serum treatment, for 
the reason that he might thereby be disabled from work for some time 
and that he himself was treating the injury and expected the same soon 
to be cured. Shortly thereafter tetanus developed from the wound, 
proximately causing the death on March 23, 1917. 

It was contended on behalf of the defendant that the decedent's 
neglect to procure the medical treatment suggested by the superin- 
tendent constituted an unreasonable refusal to submit to medical treat- 
ment within the meaning of Section 16 (6 ) of the Act; that the death 
of the deceased was proximately caused by such unreasonable refusal 
and that therefore the defendant should not be held liable for compen- 
sation. But the Commission decided that the defendant's superin- 
tendent merely suggested, without an actual demand, that the deceased 
submit to medical treatment on account of the injury and merely 
argued with him against a neglect to obtain medical treatment, and 
that therefore he in effect acquiesced in the defendant's view that the 
injury was trivial and that such treatment was not imperatively 
necessary. It was held that since the superintendent's tender of 
treatment was neither peremptory nor unequivocal and was not so 
imderstood by the deceased, the latter 's neglect to submit to medical 
treatment was not an unreasonable refusal within the meaning of 
Section 16 (e). The defendant was accordingly held liable for a death 
benefit, but since the medical treatment tendered by the defendant 
was not accepted by said deceased, the defendant was not held liable 
for the medical expense later incurred on behalf of said deceased. 

Rehearing denied. 

Writ of review denied by supreme court : No opinion. 



No. 3324— June 22, 1917. 

MRS. MARTHA M. LANDIS. and RACHAEL LOVE PROSSER, by hkb 
GUARDIAN AD LITEM, WILLIAM S. PROSSER, Applicants, vs. MISS M. E. 
WILLIAMSON, Defendant. 

Course of Employment — Chambermaid Cleaning Light Well — Act Outside 
Express and Usual Duties. — Where a chambermaid in a hotel was injured 
while attempting to clean a light well which presented an unsightly appearance 
to guests of the hotel and such act was not within her express or usual duties 
and she was not specifically instructed by her employer to do it, but the owner of 
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the building had, to her knowledge, requested her employer to have it done 
and the janitor, whose regular duty it was to do it, had been ill and was unable 
to do all his regular work and said chambermaid had been doing small items 
of work outside her express duties and the act involved no palpable or extreme 
hazard, although one of the employer's clerks had advised her not to do it, held 
that said act was within the course of the employment. 

Id. — Act Outside Expbess Duties — Rule Stated. — An employee is not bound 
to operate within fixed and unchangeable limits but is entitled to use his own 
judgment in the discharge of his duties to his employer, and a reasonable act 
performed by him in the general line of the duties of his employment, although 
outside the strict limits of his instructed or usual duties, is within the course 
of his employment. 

Dependency — Child Not Legally Adopted But Livino With and Suppobted 
BY Employee. — Where an employee had cared for a child which was not related 
to her and either kept the child in her own household or paid its expenses 
elsewhere, although she had not legally adopted it, held that said child was a 
member of the family of said employee. 

Id. — Member of Family — Rule Stated. — The term "member of the family of a 
deceased employee,'* as used in Section 19 (c) of the Act, means a member of 
a collective group or household under one domestic government and main- 
tenance, whether or not actually related to the deceased. 

E. S. Conlin, attorney, for Defendant. 

The original Findings and Award were rendered in this case on 
December 20, 1916; a petition for rehearing filed by the defendant was 
granted, several further hearings were held and on June 22, 1917, an 
Order was made confirming the Findings and Award after rehearing. 
The facts are stated in the following Opinion which was rendered with 
.said Order. 

OPINION. 

On the 3d day of October, 1916, Mrs. Harriet Anne Prosser was 
employed as a chambermaid at the Hotel Merritt in Oakland, which 
was being conducted by Miss M. E. Williamson. Some of the rooms of 
the Hotel ^lerritt look out upon one or more glass-covered light wells, 
upon which had accumulated a quantity of litter. Strictly speaking, 
it was the work of the janitor of the building to clean these light wells 
and keep them in a tidy condition, but the evidence shows that the 
janitor had undergone an operation at a hospital and, at the time of 
tiie injury sustained by ]\Irs. Prasser, the janitor had but recently 
returned to his work and was still weak and partly incapacitated for 
doing all of the work which fell to the janitor. 

One of the light wells was in a depression some two and one-half or 
three feet below the water table or beam, which, in turn, was some three 
feet five inches below the sill of the window through which it was 
necessary to climb in order to descend into the light well to clean it. 
A short stepladder, having only three steps, reached from the lower 
part of this beam to the light well. In getting out of the window nrn 
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attempting to descend into this light well, Mrs. Prosser lost her footing 
and fell, breaking the bones of one leg, the fracture running into the 
knee joint. She was taken to the County Hospital and, on the 12th of 
October, suddenly died from what was believed to be an embolus. She 
left a husband who, by reason of being out of employment much of the 
time, had not, during the year previous to the death of Mrs. Prosser, 
}>een able to contribute anything substantial to her support. She also 
left a little child about five years of age that she had taken to rear and 
for which she had provided until the day of her death. 

The applicant in this case, Mrs. Martha M. Landis, was appointed 
guardian ad litem for the child, Rachael Love Prosser, and demanded 
the death benefit provided by the Workmen's Compensation, Insurance 
and Safety Act for the support of this child. The demand was refused 
on the ground that the injury which resulted in the death of Mrs. 
Prosser did not arise out of or happen in the course of the employment. 

A few days before the injury the owner of the building, Mr. Irving C. 
Lewis, had spoken to Mrs. Prosser about the condition of the light well 
and she had promised him to have it remedied. Mr. Lewis had no 
authority to request her to perform any such task and Miss Williamson, 
the keeper of this and two other hotels, had not instructed Mrs. Prosser 
to do this work and Benjamin Davis, one of the clerks, had advised 
against her doing it, on account of the danger. 

If the Act were to be strictly construed with the view of denying 
compensation where a strict construction would warrant such denial, 
an award denying a death benefit would be justified in this case, but 
it has been the policy of this Commission from the first to so construe 
the Act, where it can reasonably be done, as to make it as inclusive 
as it fairly may be made, with the view of extending the benefits of the 
Act to as many injured persons and their dependents as a reasonable 
construction of the Act will permit. 

We think, taking all of the circumstances into consideration, that the 
light wells were in an unsightly condition; that some of the guest 
rooms looked out upon them ; that the owner of the building had pre- 
ferred a request to have them cleaned ; that the janitor of the building, 
who divided his time between the three hotels Miss Williamson* managed, 
had been ill and was not in good condition to do this work; that 
Mrs. Prosser was justified in stepping out of the strict sphere of her 
employment as chambermaid in an attempt to further the interests of 
her employer and to meet the requirements of the owner of the 
building. 

As this Commission has often stated, an employee is not like a piece 
of machinery, forced to operate in a fixed position or groove, but is a 
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sentient rational being, given the power of exercising individual judg- 
ment in the discharge of his duties to his employer, and it will 
frequently happen that the interests of the employer may be greatly 
furthered by the exercise of such judgment and a willingness to advance 
the interests of the employer in any reasonable way. 

In performing this task Mrs. Prosser undertook no palpable or 
extreme hazard. Her task at the worst seemed only a bit diflBcult in 
fretting out of the window, stepping on a narrow beam, and descending 
onto a stepladder into the light well, and we think it would be against 
sound public policy, and might constitute a serious limitation upon that 
spirit of cooperation and willingness to serve, on the part of employees, 
which would greatly hamper the business of employers, if it were to 
be uniformly held by this Commission that any departure from a strict 
limit of instructed or usual duties would be at the risk of the employee 
and, if injured, would constitute a defense to the recovery of compen- 
sation for such injury. 

The child for whom the death benefit is asked was never formally 
adopted by the deceased, although given all the care usually extended 
by parents. When possible the deceased had kept the child in her own 
household, but when working out she made arrangements with others 
to give the child a home on periodical payments. The circumstances 
warrant us in holding the child to be a *' member of the family *' of 
deceased, as the term is used in Section 19 (c) of the Compensation 
Act, which is obviously to be construed as meaning that a member of 
the family is someone other than the relatives of the deceased but is 
nevertheless a member of a collective group of household under one 
domestic government and maintenance. 

For the foregoing reasons an award of this Commission in favor of 
the dependent child, made upon the 20th day of December, 1916, and 
upon the rehearing on which this proceeding is had, is ordered 
reaffirmed and made final. 

A. J. Pn-IiSBURY, 

Will J. French, 
Meyer Lissner, 
Commissioners. 

Further rehearing denied. 

Writ of review issued by supreme court: Pending. 



Digitized by 



Google 



208 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

No. 2975— June 23, 1917. 

JOHN A. McDONAGH, Applicant, vs. AMERICAN WOMAN FILM COMPANY. 
J. FARRELL MacDONALD and WESTERN INDEMNITY COMPANY, 

Defendants, 

Decided October 14, 1916, and not reported. 

(25 Cal. App. Dec. 4) 

Civil No. 2329. Second Appellate District. June 23, 1917. 

JOHN A. McDONAGH, Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION 
OF THE STATE OF CALIFORNIA, Respondent. 

Course of Employment — Finding Upon Conflicting E}vidence — Conclusivb- 
NESS on Cebtiobari. — Upon an application made for compensation under the pro- 
visions of the Workmen's Compensation Act, a finding of the commission upon con- 
flicting evidence that ajt the time the injuries were received the applicant was not 
engaged in the performance of his duties under his contract of employment, cannot 
be disturbed on certiorari. 

Id. — Case at Bab — Affirmance of Findings. — It is held herein that the finding 
of the commission that at the time the applicant received his injuries he was working 
for an independent contractor, and not for the corporation against whom compensa- 
tion was asked, cannot be disturbed, owing to the conflict of evidence on the question. 

Petition for writ of review. 
For Petitioner — M. J. McGarry. 
For Respondent — Christopher M. Bradley. 

For Defendants Western Indemnity Company and American Woman Film Com- 
pany — Duke Stone. 

Return has been made upon an alternative writ of review issued herein. Peti- 
tioner was injured by the overturning of a conveyance in which he was riding and 
he applied to the respondent Industrial Accident Commission for an order directing 
certain allowances to be made to him under the provisions of the act of the legisla- 
ture. The commission found in favor of the petitioner as against J. Farrell Mac- 
Donald, but determined by its findings that no contract of employment existed 
between petitioner and the American Woman Film Company at the time of the 
accident. Petitioner was not satisfied with the finding exonerating the film com- 
pany and prosecuted this writ for the purpose of having reviewed the evidence heard 
by the commission. It is claimed that the evidence is insuflScient to support the 
finding in favor of the film company, and that the uncontradicted evidence estab- 
lished that at the time petitioner received the injuries for which compensation was 
asked he was regularly pursuing his work under contract of employment with the 
company named. Of course it will be conceded at the outset that, in order to allow 
petitioner's contention, it must appear from the evidence without any conflict what- 
soever that the employment existed as claimed. The testimony of the petitioner 
as submitted to the commission was that he had been first employed by one Parker, 
the general manager of the film company, as publicity man ; that the company 
desired to produce a certain picture the scenario of which had been written by 
Mrs. Emerson, president of the film company; that as the company desired a man 
competent to direct and oversee the production of the picture, he (the petitioner) 
introduced J. Farrell MacDonald to Mrs. Emerson and that a contract was entered 
into by which MacDonald undertook to arrange the scenes and supervise the taking 
of the picture. By this contract, which was shown in evidence, it appeared that, so 
far ns the work of taking the picture was concerned, MacDonald was to act in the 
capacity of an independent contractor and for a certain fixed sum have the picture 
taken, furnishing all necessary appartenances and assistants. Pecirioner testified 
that his arrangement with Parker provided for a compensation of $50 per week for 
his services as publicity man, and that after the making of the contract with Mac- 
Donald, Parker, general manager of the company, requested MacDonald to employ 
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petitioner as one of his assistants in the taking of the picture, which MacDonald 
did, agreeing to pay therefor the sum of $50 per week. This latter compensation 
was regularly paid, so petitioner testified, by MacDonald while the work of taking 
th« scenes was in progress. On the day the accident occurred the petitioner, to- 
gether with other members of the company engaged in the making of the picture, 
were returning from a "location," or place where they had been at work with the 
camera. For some reason the conveyance in which they were riding was overturned 
and petitioner was thrown out, suffering quite severe injuries by reason of which 
he was confined to the hospital for a considerable length of time thereafter and 
several operations were required to be performed upon one of his limbs. Wrom the 
statement of the evidence now given it appears that if the petitioner at the time of 
the accident was performing work solely within the requirements of his engagement 
with MacDonald, the film company would not be responsible for any injuries suf- 
fered by him, for the reason that, as before noted, MacDonald was an independent 
contractor with the absolute right to engage, hire and discharge and direct his own 
assistants. The contention of petitioner as expressed generally in his evidence was 
that at all times while working under his engagement with MacDonald he was also 
performing duty as a publicity agent for the film company for which Parker, the 
general manager, had promised to pay him the sum of $50 per week. Parker was 
not produced as a witness, it being stated that he was not within the jurisdiction 
of the commission. In the x;ourse of his testimony, when petitioner was asked to 
define closely the character of his work, he gave answers which were not positive 
or very specific in elucidation of that proposition. For instance, he was asked this 
question : "Then you considered while you were on location in their affairs — as you 
assisted in the direction of the taking of this picture, you were in the employ 'of 
J. Farrell MacDonald as assistant director and at the same time you were publicity 
man for the American Woman Film Company. Is that correct?" To which answer 
was made as follows : "Substantially correct. It is such a technical thing I can't 
decide that, and I am not going to answer it." Mrs. Emerson, the president of the 
company, while admitting that Parker, the general manager, could have made a 
contract of employment without the knowledge of other members of the concern, 
stated that the company never had any publicity work to do, except in connection 
with the particular picture that was being manufactured and for which MacDonald 
was employed, and that the books of the film company only showed petitioner's 
name as being engaged in the taking of the picture as one of the four men employed 
by MacDonald — that she had never heard of petitioner as being publicity man for 
the company. She further testified that, because of some objection made by peti- 
tioner to her accompanying the company while the camera was being used, she had 
requested of Parker and other members of the concern that petitioner be discharged 
and was informed that petitioner's employment was with MacDonald and that the 
company had no authority over him and no right to discharge him. AJl of the 
circumstances and conditions affecting the matter of the work of MacDonald and 
this petitioner in taking the picture were quite fully laid before the commission. 
Enough has been indicated in the foregoing to justify the inference that at the time 
of the accident at which petitioner received his injuries he was working for Mac- 
Donald and not performing any contractual duty toward the film company. Not- 
withstanding the fact that petitioner testified directly that he had been employed by 
Parker, the commission was not bound to take that statement and exclude the 
evidence of pertinent circumstances which pointed toward another conclusion. 
Proof of such conditions and circumstances inconsistent with the statements of peti- 
tioner, had the effect of producing a substantial conflict in the evidence. When we 
have reached that point the functions of this court in the matter of the review are 
at an end. This nuatter was before the commission on original hearing and a rehear- 
ing was afterwards granted, further testimony heard and the findings as previously 
made reaffirme<l. There was some evidence to support these findings as made. 

The findings and award of the commission are affirmed. 

JAMES, J. 

We concur: 
CX)NREY, P. J. 
WORKS, J. pro tern. 

14-86100 Digitized by VjOOg IC 
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No. 2003— June 25, 1917. 

HARTFORD ACCIDENT AND INDEMNITY COMPANY, Applicant, vs. 
RECLAMATION DISTRICT No. 900, YOLO COUNTY, CALIFORNIA, and 
BOARD OF DIRECTORS OF RECLAMATION DISTRICT No. 900, YOLO 
COUNTY, CALIFORNIA, and THE WEST SACRAMENTO COMPANY, 
AND J. F. AZEVEDA and F. S. BETTENCOURT, Defendants. 

Decided June 14, 1916, and reported in 3 I. A. C. Dec. 266. 

(54 Cal. Dec. 8) 

Sac. Nos. 2572-2573. In Bank. June 25. 1917. 

F. S. BETTENCOURT, Petitioner, v. INDUSTRIAL ACCIDENT COMMIS- 
SION and HARTFORD ACCIDENT AND INDEMNITY COMPANY (a 
Corporation), Respondents — Consolidated with RECLAMATION DISTRICT 
No. 900 (a Reclamation District), Petitioner, v. INDUSTRIAL ACCIDENT 
COMMISSION OF THE STATE OF CALIFORNIA, HARTFORD ACCI- 
DENT AND INDEMNITY COMPANY (a Corporation) and F. S. BETTEN- 
COURT, Respondents. 

Employer and Employee — Reclamation Districts — Exemption From Act. — 
Reclamation districts are exempted from the operation of the Workmen's Compensa- 
tion Act, as they are neither public nor private corporations within the meaning of 
section 13 of the act defining ^'employers,*' but are governmental mandatories or 
agents vested with limited powers to accomplish limited and specific work. 

Application for writ of review. 

For Petitioners— John T. Pigott, O. G. Hopkins. 

For Respondents — Christopher M. Bradley; Warren H. Pillsbury, of Counsel. 

For Indemnity Company — Jesse H. Steinhart 

The Industrial Accident Commission made its award in- favor of one Bettencourt, 
the award being based on injuries which admittedly he sustained while in the employ 
of Reclamation District No. 900. The District has petitioned for a review of the 
proceedings, presenting several material propositions for consideration. Only one 
of these, however, calls for determination as that determination will be decisive of 
the controversy. It is conceded that Bettencourt's wages were paid by the District 
and that he was employed by the District, but these concessions in nowise determine 
the liability of the District. That determination rests upon the language of the 
Workmen's Compensation Act as applied to an employer of the character of this 
District. 

Section 13 of the Workmen's Compensation Act as it read at the time Bettencourt 
sustained his injury defined employers as follows: "The term 'employer* as used in 
sections 12 to 35, inclusive, of this Act shall be construed to mean : The State, and 
each county, city and county, city, school district, and all public corporations therein, 
and every person, firm, voluntary association, and private corporation (including 
any public service corporation) who has any person in service,'* etc. It is manifest 
that this definition was advisedly and carefully framed, as much to include those 
who were meant to be included as to exclude those who were meant to be excluded. 
The state itself and all its political subdivisions existing at the time the act was 
adopted are all named. Districts, as such, were necessarily in the minds of the 
framers of this definition, since a district of a particular kind, namely, a school 
district, is expressly designated. And to the end that if there should be created by 
law any new forms, classes or kinds of "public corporations'* there might be no 
doubt but that they were included, as well as all public corporations which were 
specifically enumerated, it was in terms added and decreed that all such after- 
created public corporations came within the definition of employer. But a "public 
corporation" is a descriptive term not only of well recognized meaning, but of 
absolute legal definition. Section 284 of the Civil Code defines public corporations 
as follows : "Public corporations are formed or organized for the government of a 
portion of the state.*' Public corporations, therefore, under the controlling definition 
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of the law are those corporations formed for political and governmental purposes and 
vested with political and governmental powers. There is another class, for con- 
venience of description, called gtia^i-puhlic corporations, and such of those as are 
engaged in public service are included in this definition to remove the possibility of 
misunderstanding and contention. But reclamation districts organized as was this 
petitioner possess no political nor governmental powers, are not organized for 
political or governmental purposes and are therefore not public corporations at all. 
Indeed, they are not in strictness corporations, public or private, but governmental 
mandatories or agents vested with limited powers to accomplish limited and specific 
work. Such has been the frequent and unvarying decision of the courts of this 
state. (People v. Reclamation DUt. No. 551, 117 Cal. 114 ; Hensley v. Reclamation 
Di8t, No, 556, 121 Cal. 96 ; People v. Levee /)«*., 131 Cal. 30 ; Reclamation Dist. 
No. 551 V. Sacramento, 134 Cal. 477; 8. F. 8av. Union v. Reclamation Dist., 144 
Cal. 639; People v. Drainage Dist., 155 Cal. 373; Reclamation Dist. No. 70 v. Birks, 
159 Cal. 233; Reclamation Dist. No. 70 v. Sherman, 11 Cal. App. 399.) In Peophd 
V. Reclamation Dist. No. 551, supra, it is said; "Certainly these districts were not 
municipal corporations, as that term is used in the constitution, and I think it 
equally clear that they do not belong to any class of corporations defined in the 
Civil Code. Section 284 reads: 'Corporations are either public or private. Public 
corporations are formed or organized for the government of a portion of the state. 
All other corporations are private.' " In Reclamation Dist. v. Birks, supra, it is said : 
*'In People v. Sacramento Drainage, 155 Cal. 373, the question of the political 
character of these reclamation districts is discussed in the light of the former 
decisions of this court, and it is held that they are, in strictness, not corporations 
at all, but quasi corporations, 'rather governmental agencies to carry out a specific 
purpose, the agency ceasing with the accomplishment of the purpose.* *' Of sig- 
nificance also is the fact that in this state are many districts similar in character to 
reclamation districts, levee districts, swamp land districts, drainage districts, pro- 
tection districts, no one of which class is enumerated, while school districts are 
specifically named. Of all such districts and their characters the legislature, as it 
created many and provided for the creation of all, was fully advised, and it appears 
too plain for discussion that the omission to include these districts was with the 
design of excluding them. Further confirmation, if needed, is furnished by the 
language of the Workmen's Compensation, Insurance and Safety Act (Stats. 1913, 
279). Section 46 of that act makes provision as follows: "Each county, city and 
county, city, school district or other public corporation may insure against its liability 
for compensation . . . and the premiums therefor shall be a proper charge 
against the general fund of each political subdivision of the state." Here is a con- 
struction by the legislature itself of its own definition of employer. It uses the 
precise language of section 13 above quoted in defining employer and provides that 
the premium for insurance shall be a "proper charge against the general fund of 
each such political subdivision of the state." A reclamation district is not a political 
subdivision of the state. A reclamation district has no general fund. Still further, 
it is quite a reasonable view to say that the design of the legislature in excluding 
reclamation districts arose from the fact that they are empowered to raise money 
only for the benefit of lands within the district (Reclamation Dist. v. Goldman, 65 
Cal. 635) and that their activities are vitally directed to the reclamation and bring- 
ing into use of agricultural lands. So as the employers of agricultural labor are in 
terms exempted from the operation of the act, it is reasonable to conclude that the 
same thought based upon the same reasoning controlled the framers of this law in 
'excluding reclamation districts. But however this may be it is too plain to admit 
of question that they are excluded and the award is therefore annulled, and the 
proceeding under Bettencourt's petition is dismissed. 

HENSHAW, J. 
We concur: 

SLOSS, J. 

SHAW. J. 

MBLVIN, J. 

ANGELLOTTI, C. J. 
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No. 4226— June 26, 1917. 

GEO. H. THOMAS, Applicant, vs. EILER'S MUSIC CX)MPANY and SOUl'HERN 
SURETY COMPANY, Defendants. 

OsTEOAKTURiTis Pboximately CAUSii) BY BACK Spratet. — ^Where a piano repairer 
sprained his back, hips, and left leg and felt a sadden pain but continued to 
work for two weeks and was then disabled from a condition of osteoarthritis 
for six weeks, after which his disability ceased and he returned to work, and 
he had suffered no such disability theretofore, held that said disability was 
proximately caused by said injury. 

JJ. A. I. Wolch and 6. C. Ringolsky, attorneys, for Applicant. 

The applicant was employed by defendant, Eiler's Music Company, 
as a piano tuner and repairer. On January 19, 1917, while holding 
a piano on edge, he sustained a sprain to his back, hips and left leg. 
He suffered a severe pain at the time but continued working for two 
weeks, after which he was disabled by reason of a condition which was 
diagnosed as osteoarthritis. At the end of six weeks this disability had 
disappeared and the applicant returned to work. He testified that 
he had never before suffered a similar disability. The medical testi- 
mony showed that it was possible for the applicant to perform the duties 
of his employment and be apparently in excellent health up to the time 
of the injury, although the causes of his osteoarthritis were present 
within his system ; that while there might be present some slight symp- 
toms of the disease, they need not be disabling until some strain suffi- 
ciently aggravated the condition; that at the end of the six weeks* dis- 
ability the applicant was able to return to work because he had been 
restored to the condition in which he was at the time of the injury. 

The Commission found in effect that although the applicant was 
disabled by the exacerbation of a previously existing condition of 
osteoarthritis, nevertheless the disability was precipitated by the injury. 
It was therefore held that the applicant's disability was proximately 
caused by said injury, and he was accordingly awarded compensation. 
(See Turner vs. City of Saiita Cruz, 2 I. A. C. Dec. 917.) 



No. 235a-June 29, 1917. 

JOHN SABINI, Applicant, vs. MANUEL LOUUA (named in the application as 
Manuel Rosa), BERKELEY BOARD OF EDUCATION, AUSO known as 
*'The Board of Education or the Bbbkeley School District"; BERKE- 
LEY SCHOOL DISTRICT OF ALAMEDA COUNTY, also known as "The 
Bebkef.ey School District of the City of Berkeley, County of Alameda, 
State or California*' (a public corporation) and STATE COMPENSA- 
TION INSURANCE FUND OF THE STATE OF CALIFORNIA, Defendants. 

Employee or Independent Contractor— Window Washer Engaged by Public 
School Janitor. — Where a window washer, who followed that occupatioii as 
such, was engaged by the janitor of a public school to clean the school wmdows 
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as a whole regularly twice a year, for which he was paid a stated amount, in 
fixin^i: which the time required to clean the windows and a certain rate per 
window were considered, and the window washer used his own materials and 
tools, with the exception of a ladder, and could engage a substitute to do the 
work, and the janitor actually exercised no control over his hours or his methods 
of working and did not superintend the work in any way, held that said window 
washer was an independent contractor and not an employee. (On rehearing.) 

Elston, Clark & Nichols, attorneys, for defendant Loura. 

In the original Findings and Award in this case, which are reported 
at 3 I. A. C. Dec. 354, the Commission held that the applicant was an 
employee of the defendant Loura and was not an independent con- 
tractor. A petition for rehearing, filed by the defendant Loura, was 
granted and a rehearing was held, at which additional testimony was 
taken. From all the evidence taken in the case the Commission found 
the facts to be as follows : 

The defendant Loura was employed by the defendant Berkeley Board 
of Education at a monthly salary as janitor of the Franklin School in 
Berkeley, his duties being to perform the regular duties of janitor of 
the school building, including the cleaning of the windows. The appli- 
cant had followed the occupation of window washer for many years and 
had cleaned the windows for the janitors of several of the public schools 
in Berkeley. The defendant Loura preferred not to clean the windows 
in this school and, although he had no express authority from the 
defendant Board to employ other help, he had, with the actual knowl- 
edge of the Board, engaged the applicant twice a year for several years 
to clean the windows in his school, the job taking a few days at a time, 
and paid him out of his salary. The applicant was given the job of 
cleaning the windows of the school as a whole ; at his first engagement 
by the defendant Loura the applicant's pay for the job was fixed at 
$8.25, in fixing which the two days' work which would be required to 
complete the job and a certain rate per window were considered. This 
figure was retained by the parties as the price for the job during the 
whole time when the applicant did this work for the defendant. The 
applicant furnished his own tools and materials, with the exception of 
a ladder which was at the school. At the first engagement of the 
applicant by the defendant Loura, the latter showed to applicant the 
windows to be cleaned and demonstrated to him the use of a certain 
safety device known as a ** window jack"; the applicant preferred not 
to use the ** window jack'* because of the additional time thereby con- 
sumed; defendant Loura did not require the applicant to use it, and 
put it away. He did not give to the applicant any directions or 
instructions regarding: the manner in which the work should be per- 
formed and did not in any way supervise it, although the applicant 
was subject to discharge at any time, whether the work was done 
satisfactorily or not. The applicant was free to resort to his own 
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devices in the work, doing it in his own way and in his own time. It 
was understood between the parties that the applicant could, if he 
chose, send a substitute to do the work, although, as a matter of fact, 
he did all the work himself. On December 24, 1915, the applicant 
slipped from a window which he was cleaning, fell two stories and 
sustained a fracture of the spine which caused a permanent total dis- 
ability consisting of paralysis of the limbs and the lower part of the 
body. 

The Commission held that no one circumstance is conclusive as to 
whether a workman is an employee or an independent contractor, but 
that the character of his status must be determined by all of the circum- 
stances and arrangements between parties. In the present case, the 
service rendered being manual labor not requiring a high degree of 
skill and of such a kind that an employer would be able intelligently 
to direct or supervise the work, the presumption is that the relationship 
existing between the parties was that of employer and employee and 
not that of client and independent contractor. The method of pay- 
ment, being a lump sum for the job as a whole, would indicate that the 
job was done on a contract basis, although the method by which the 
amount of the sum was fixed, being according to the time required or 
on a piecework basis, was consistent with the existence of the relation 
of employer and employee. The power of defendant Loura to dis- 
charge the applicant at any time and regardless of the manner in which 
the work was being done indicates a contract of employment, while 
the applicant's use 'of his own tools and materials and his control of 
his hours of labor, as well as his power to leave the work to a substitute 
or to engage assistants, indicate an independent contract. The absence 
of any supervision of the work by defendant Loura would indicate an 
independent contract, although this lack of supervision might have 
been due to the applicant's skill in this work, the defendant however 
having the right, if the occasion should arise, to review the work, for 
imperfections or details which did not satisfy him and to direct the 
applicant to do it otherwise. The fact that the applicant engaged in 
the business of window cleaning as such would indicate- that he worked 
for defendant Loura as an independent contractor, although his adop- 
tion of a firm name or other nominal indication that he held himself 
out to the public as engaging in a distinct independent calling would 
have made the case clearer. 

On consideration of all the circumstances shown by all the evidence 
adduced in the case, the Commission, in its decision after rehearing, 
rendered on June 29, 1917, held that the applicant was at the time of 
his injury an independent contractor and not an employee of either of 
the defendants in this proceeding. The defendants were therefore 
discharged from all liability on account of the injury sustained by the 
applicant. (See Hurlburt vs. McBurney, 4 I. A. C. Dec. 243.) 

Digitized by CjOOQ IC 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 215 

No. 3716— June 29, 1917. 

ELLEN J. BUNDSHU, Applicant, vs. JOHN A. ROEBLING'S SONS COM- 
PANY, A CORPORATION, AND .ETNA LIFE INSURANCE COMPANY, A 
CORPORATION, Defendants. 

Evidence — Sufficiency Of — Intoxication of Night Watchman. — Where the 
evidence showed that a night watchman was not at all under the inflaence of 
liquor when he left his home at 5 o'clock in the afternoon or when he went on 
duty at 6 o'clock ; that he failed to punch his watchman's clock at 9 o'clock and 
at 11 o'clock that evening, and shortly after each occasion was found asleep and 
appeared to be somewhat under the influence of liquor and admitted that he 
had had a little whiskey; that at 1 o'clock he again failed to punch the clock 
and he was thereafter found unconscious in a wash room on his employer's 
premises in which the air was vitiated by reason of a gas stove burning therein 
but no evidences of liquor were detected on him at that time; that an autopsy 
performed the next day showed no evidence of alcoholism or the use of alcohol 
immediately prior to the death, held that the evidence was insufficient to prove 
that the death was caused by intoxication. 

Id. — Id. — Wilful Misconduct. — Where a night watchman was allowed to use a 
wash room on his employer's premises and was also allowed to use a gas stove 
in his employer's office and he was found unconscious in the wash room, the 
air in which was vitiated by a gas stove burning therein and he died shortly 
thereafter from carbon monoxide poisoning, and his reasons for entering or 
remaining in the room or the circumstances immediately preceding his death 
did not appear, held that the evidence was insufficient to show any wilful 
misconduct on his part which caused his death. 

Fact of Dependency — Validity of Marriage to Deceased Employee — Presump- 
tion. — Where an applicant claimed that a deceased employee was her fifth 
husband; that she was divorced from her first husband; that she left her 
second husband because of his inability to support her; that a third individual 
with whom she had lived as his wife had deserted her after informing her that 
their marriage wa8 not legal ; that she was divorced from her fourth husband 
on the ground of desertion ; and the certificate of her marriage to the deceased 
was put in evidence and was on its face lawful, held that the burden of proving 
that the applicant was the lawful wife of a former husband was upon the 
defendants, and that it is to be presumed that the applicant's marriage to the 
deceased employee was lawful and that any bonds of matrimony which may 
have existed between her and said other individuals had been severed by death 
or judicial decree. 

Guy E. Maurice, attorney, for Applicant. ' 

Gibson, Dunn & Crutcher and Leland Mann, attorneys, for 
Defendants. 

This was an application for a death benefit. The deceased, Joseph G. 
Bundshu, was employed by the defendant John A. Roebling's Sons 
Company as a night watchman at its establishment in Los Angeles. 
It was conceded that the deceased had been a drinking man and that 
he had received treatment known as the Keeley cure, but it appeared 
that he had not been under the influence of liquor for some time prior 
to December 9, 1916. The nature of his employment required that he 
sleep during the day and it appeared that for a few days prior to that 
date he had been suffering from a severe cold in the nature of la grippe 
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and had slept poorly. The applicant testified that when the deceased 
left his home at 5 o'clock on the afternoon of that day he was not at 
all under the influence of liquor and that he had but a few cents of 
money in his pocket; this money was later found in his pocket. A 
warehouseman employed at the defendant's establishment saw the 
deceased at 5.30 o'clock that afternoon and one of the defendant's 
clerks saw him at about 6 o'clock and neither of them detected any 
evidence of liquor on him. The deceased began work at 6 o'clock; 
it was his duty every hour during the night to punch a watchman's 
clock which registered in the office of a telegraph company in Los 
Angeles. If he failed to punch the clock, the telegraph company would 
send a special roundsman to investigate the reason for the delinquency. 
Up to 9 o'clock that evening, the deceased punched the clock regularly 
but failed to ring in at that hour, whereupon the telegraph company 
sent a roundsman who at 9.30 o'clock found the deceased asleep at the 
desk. He testified that by pounding on the door he aroused the 
deceased, who stumbled while coming to open it; that he detected an 
unmistakable odor of whiskey on the decedent's breath and that the 
deceased admitted to him that he had had a little whiskey, although 
he did not say when, how much or for what purpose. The deceased 
signed a delinquency slip to the effect that he had ** overlooked the 
time," and the roundsman left. At 11 o'clock the deceased again failed 
to ring in and another roundsman was sent, who also discovered the 
deceased asleep at the desk and aroused him in the same manner and 
also received the impression and admission that the deceased was some- 
what under the influence of liquor, though he appeared to be recovering 
therefrom. Both roundsmen conceded that the deceased probably knew 
what he was about. At 1 o'clock he again failed to ring in and the 
first roundsman was again sent to investigate and was unable to arouse 
the deceased or ascertain his whereabouts; with the assistance of a 
watchman at another establishment he secured a ladder, entered the 
building and finally discovered the deceased in a small closed room 
which was used as a wash room and toilet room by the employees at 
the defendant's establishment; a small gas stove was burning and the 
air was vitiated and foul with the fumes of burning gas. The deceased 
was lying unconscious on a bench, his hat on the floor and his watch- 
man's lantern burning beside him. They could not arouse him but 
carried him to the fresh air and sent for an ambulance. On arrival 
at the Receiving Hospital, the deceased was found to be dead. An 
autopsy performed the next day showed that death was due to carbon 
monoxide poisoning; there was nothing abnormal about any of the 
organs nor was there any evidence, so far as could be ascertained by 
the autopsy surgeons, of alcoholism or of the use of alcohol immediately 
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prior to the death. The watchman who tried to arouse deceased when 
he was found in the wash room observed particularly that there was 
no odor of liquor on the body at that time and, after a search, found 
no bottles or other containers of liquor. 

It was contended on behalf of the defendants that the death of the 
deceased was proximately caused by intoxication and by his wilful 
misconduct. But the Commission held that the evidence was insufficient 
to prove any intoxication on the part of the deceased. Furthermore, 
the evidence showed that the employees were allowed to use the wash 
room and that the deceased was allowed to use a gas stove in the office, 
and the decedent's reasons for entering and remaining in the room in 
which he was found or the circumstances immediately preceding his 
death did not appear. It was therefore held that the evidence was 
insufficient to establish that the death was caused by any wilful mis- 
conduct or intoxication on the part of the deceased. 

The chief issue in the case was that of the dependency of the appli- 
cant upon the deceased for support. The applicant was 67 years of 
age and claimed that the deceased was her fifth husband. It appeared 
that she married her first husband in 1864 and was divorced from him 
three years later; in 1869 she married a second husband whom she 
left after about a year and a half because of his inability to support 
her. In 1872 she and a third individual were parties to a ceremony 
which was performed in Canada and which the applicant supposed to 
be a lawful marriage ; she lived with this individual for about eighteen 
years and had two children by him; in 1890 he left the applicant, 
telling her that the ceremony which she supposed was a due and lawful 
marriage was not such and that she had not been legally married to 
him. In 1892 the applicant married a fourth individual with whom 
she lived for about two years and from whom she secured a divorce 
in 1907 on the ground of desertion. In 1907 she duly and regularly 
married the deceased in Los Angeles, the license for which marriage is 
in evidence and is complete and regular on its ^ace. She lived with 
the deceased for ten years and was living with him as his wife at the 
time of his death. 

The defendants contended that the applicant had not proved that 
she was lawfully married to the deceased or was dependent upon him 
for support for the reason that it did not appear that her second 
husband was not still living or was divorced from her or that the third 
individual above mentioned had not been legally married to the appli- 
cant, and if so, that the bonds of matrimony between him and the 
applicant had been severed. No evidence to prove definitely the legal 
status of the persons in question was produced. The Commission held 
that the burden of proving that any former husband of the applicant 
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was still living was upon the defendants ; that until strong proof should 
be adduced to the contrary, it must be presumed that the applicant's 
marriage to the deceased was valid and that she was his lawful wife at 
the time of his death. (See In re Hughson, 173, Cal. 448; Wilcox vs. 
Wilcox, 171 Cal. 770; Hunter vs. Hunter, 111 Cal. 261.) It was there- 
fore held that the applicant was the widow of the deceased at the time 
of his injury and death and was living with him as his wife and was 
totally dependent upon him for support and she was accordingly 
awarded a death benefit. 

Rehearing denied. 

Award anulled by second district court op appeal. 



No. 4171— June 29, 1917. 

NICOLAZIA BARROCOZ leal and AURELIO leal and DOLORES LBAJL, 
Minors, by NICOLAZIA BARROCOZ LEAL, theib guaedian ad litem. 
Applicants, vs. H. N. GRAY and P. B. GRAY, Defendants. 

Wilful Misconduct — Quarry Laborer Going Into Place of Known Dangeb 
Contrary to Orders — Not Proved by Evidence. — Where a gang of quarry 
laborers was directed by the foreman to stop work on one part of the quarry 
and to work in another part and no reason was given for the order and no 
danger of working in the first part was pointed out or known to the laborers, 
and a drill was frequently operated at the side of the quarry and caused rocks 
to fall, and on that occasion the drill was to the knowledge of the laborers being 
operated near to the portion of the quarry in which they were taken from work, 
and for some unknown reason some members of the gang returned to work 
near said drill and one of them was killed by a falling rock, held that the 
evidence did not show that the order was intended or understood to be a 
safety order or that the deceased knew of any danger in working in that place 
and that therefore he was not guilty of any wilful misconduct which caused his 
death. 

Identity of Employer — Quarry Operated Jointly by Husband and Wife — ^All 
Property and Accounts in Name of Wife. — Where a husband conducted a 
quarry and delivered crushed rock to his wife at a stated price with which he 
was credited and all property, books and accounts were in her name, and he 
had no property, bank account or account books except the time books of the 
laborers in the quarrj% held that the employees in the quarry were employed 
by the husband and wife jointly. 

Charles L. Brown, attorney, for Applicants. 

J. E. Manning, attorney, for Defendants. 

This was an application by the widow and minor children of 
Thomas Leal for a death benefit. The deceased was employed as 
hiborer at the quarry operated by defendant H. N. Gray at San Fran- 
cisco. On a part of the floor of the quarry was loose rock and at 
another part there was dirt. Rocks of various sizes were usually falling 
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from the sides of the quarry to the floor and a drill was frequently 
operated at some point on the wall of the quarry and sometimes also 
caused rocks to fall. Most of the laborers in the gang of which the 
deceased was a member were either Spanish or Italian and could not 
understand English and consequently the foreman, who could not 
speak either of their languages, usually gave his orders to one or two 
of the members of the gang who did understand some English and 
who he supposed directed the rest ; he was accustomed to direct the men 
by gesticulations as well as by giving specific orders, the gang simply 
following the lead of the one or two without understanding what the 
foreman said. On the morning of April 21, 1916, the gang was work- 
ing on the rock and the drill was being operated on the wall about 
twenty-five or thirty feet away. The men knew that the drill was 
being thus operated as usual but the evidence showed that they did 
not notice it and would not unless their attention was specially directed 
to it. The foreman directed the gang to leave the rock and work on 
the dirt, which was some distance away. No reason was given to the 
men for this order; no danger was mentioned and there was nothing 
to indicate that it was a safety order or was intended to prevent injury 
from rocks which might be dislodged by the drill. The gang worked 
for a time on the dirt and later, for what reason it did not appear, the 
deceased and some others of the gang returned to work on the rock ; a 
boulder fell from the side of the quarry and struck the deceased, 
crushing his skull and causing instant death. 

It was contended on behalf of defendants that the deceased was 
guilty of wilful misconduct in returning to the place at which he had 
been working on the rock for the reason that, contrary to orders, he 
went to a place of known danger in which he had no duty to perform. 
But tho Commission found that there was nothing in the evidence to 
indicate either that the order not to work there was intended to be a 
safety order or was known or understood by the deceased to be such, or 
that the deceased knew or had been warned of any danger in working 
at that place at any time but that, so far as appeared from the evidence, 
the order was given because the employer preferred to have other 
work done at that time or for some other reason riot known to the 
deceased. No element of wilful misconduct appeared in the decedent's 
act and it was therefore held that the defendants had not discharged 
their burden of proving this affirmative defense. 

Defendant H. N. Gray testified that he alone and not defendant 
P. B. Gray, his wife, either jointly with him or individually, was the 
employer of the deceased; that he alone conducted the- quarrying 
business in the operations of which the deceased was employed; that 
after quarrying the rock he placed it in bunkers adjoining the quarry 
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at a certain price per cubic yard, with which he was credited in the 
accounts of his wife, who conducted the selling of the rock, employing 
agents on commission whom she controlled and paid from profits 
realized by her from sales ; that the quarrying operations were entirely 
separate and independent of the selling operations, the two being 
managed by defendant H. N. Gray and defendant P. B. Gray, respec- 
tively, each independently of the other; that he had no bank account 
and owned ho property; that the money realized from the sales was 
put into his wife^s account, the expense of running the quarry being 
paid by checks drawn on P. B. Gray's account, stamped, '*P. B. Gray 
by H. N. Gray'* and charged to his account in her books; that all the 
books for the business were kept in the name of P. B. Gray except the 
book in which H. N. Gray kept the time of the quarry laborers; that 
on balancing accounts each month, any credit in favor of H. N. Gray 
for the crushed rock delivered to his wife was paid to him by her in 
cash. 

The Commission held that according to the evidence the deceased was 
in fact employed by the defendants H. N. Gray and P. B. Gray jointly, 
and an award of a death benefit was accordingly rendered in favor of 
the applicant Nicolazia Barrocoz Leal and against the defendants and 
each of them. 

Rehearing denied. 

Award affirmed by first district court of appeal. (See page 296). 



No. 3190— June 30, 1917. 

CHARLES F. BOWIN, a minor, bt MARGARET M. STEIGH. his guardian. 
Applicant, vs. ROBERT SHBRER & COMPANY (a corporation), and 
GEORGIA CASUALTY COMPANY, Defendants. 

Decided January 17, 1917, and reported in 4 I. A. C. Dec. 16. 

(54 Cal. Dec. 64) 

S. F. No. 8258. In Bank. June 30, 1917. 

ROBERT SHERER & COMPANY (a Corporation) and GEORGIA CASUALTY 
COMPANY (a Corporation), Petitioners, v. INDUSTRIAL ACCIDENT 
COMMISSION and CHARLES F. BOWIN, Respondents. 

Arising Out of Employment — Night Watchman of Engine — Death While 
Temporarily Acting as Night Watchman of Steam Shovei. — Unauthobized 
Duty. — A corporation engraged in the construction of a railroad is not liable under 
the Workmen's Compensation Act for the death of a night watchman of a locomotive 
engine, whose duties were to stay on the engine nights and have it in readiness fop 
the day's work, where such death occurred while he was temporarily in charge of a 
steam shovel, also operated in connection with the work, pursuant to a request of 
the person having the exclusive care and control of the shovel, which was without the 
knowledge or consent of his employer. 
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Application for review prayed for against Industrial Accident Commission ana 
Charles F. Bowin. 

For Petitioners — Redman & Alexander. 

For Respondent — Christopher M. Bradley; W. H. Pillsbury, of Counsel. 

For Chas. F. Bowin — W. D. Van Nostran. 

(.Certiorari to review the proceedings of the Industrial Accident Commission, 
wherein an award of compensation was made by it to Charles F. Bowin, minor son 
of P. L. Bowin, for the death ot the latter while in the employ of Robert Sherer & 
Company, contractors, who were engaged in constructing a railroad extending easterly 
from the city of San Diego. 

In the performance of the work, the contractors during the day time anu as 
occasion required operated a locomotive engine. At the close of the day's work it 
was the custom of the crew in charge of this locomotive to deliver it to said P. L. 
Bowin, who was night watchman of the engine, and whose duties under his employ- 
ment were "to stay on the engine at nights and keep it alive, keep steam in it and 
have it full of water and oil in the morning ready for the day crew to go on the 
shift". The contractors also in connection with the work operated a steam shovel in 
the care of which at night one Wilfong was employed as watchman and whose duties 
with reference thereto were similar to those of Bowin in caring for the engine. On 
the night in question, when Bowin met his death, the superintendent of the contractor 
at the close of the day's work, having occasion to go to Tia Juana, some distance 
west of the camp at the point where work was being done, took charge of the 
engine and at about 6 o'clock p. m. left for his destination expecting to return at 
10.30, during which interval Bowin was relieved from duty until the engine got 
back, though it appears that he did, for an hour or so, operate a donkey engine in 
pumping water into a tank from which a supply of water was obtained. While 
thus engaged, Wilfong, having in the course of his employment taken charge of the 
steam shovel and entered upon the performance of his duties in the care thereof, 
went to the tank, some 1000 feet distant, where deceased was engaged, and told him 
that he. Wilfong, was going to camp where his wife had arrived that evening and, 
in effect, requested Bowin to take his place at the steam shovel, stating that he 
would return about 10 o'clock, to all of which Bowin assented. Upon Wilfong's 
return at the hour named he found the dead body of Bowin lying on the floor of 
the platfonn upon which the steam shovel was installed, he having been killed by 
the use of a knife wielded by a hand other than his own. Whether upon reaching 
the steam shovel deceased discovered an intruder who killed him, or by whom or for 
what reason the deed was committed is not made to appear, although the evidence 
clearly tends to show its purpose was not with the view of committing robbery. 

Upon these facts, and conceding that **acting within the course of his employ- 
ment", as defined by his contract, no duty whatsoever was imposed upon Bowin in 
connection with the care of the steam shovel, the exclusive control and care of which 
devolved upon Wilfong, for whose convenience and at whose request and without 
the consent of the employer Bowin assumed the care and custody thereof, respondent 
insists that such substitution was in accordance with a known custom acquiesed in 
by the employer. This contention is based upon the testimony of the superintendent 
to the effect that where substitution of employees was not detrimental to the interest 
of the company, permission therefor, when requested, was granted; but that they 
did not do much of it and the employees generally asked his consent to such change 
of work. No request was made by either Bowin or Wilfong and neither had ever 
acted for the other in the performance of their respective duties. 

This evidence nu^ only falls short of establishing a custom, but indeed negatives 
the existence of a course of business pursued by the employer as to Wilfong and 
Bowin under which the deceased, without permission, could claim implied authority 
to enter upon Wilfong's duties. Clearly his act in so doing was unknown to his 
employer whose implied orders he violated. Whether or not the superintendent would 
have consented to the substitution had request therefor been made is immaterial since 
no request was made. 
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Conceding Bowin's act, in assuming the performance of Wilfong's duties, to have 
been unauthorized by the express terms of his contract of employment, respondents 
nevertheless insists that at the time of his death he was engaged in the course of 
his employment for the reason that the absence of Wilfong from his post of duty 
created an emergency which justified him in taking charge of the steam shoTel 
without express orders so to do. This contention is answered by the fact that if 
the suggested emergency existed it was due to the arrangement between deceased 
and Wilfong, pursuant to which the latter should spend the evening in camp with 
his wife and the former should, during his absence, assume charge of the steam 
shovel as watchman thereof. This arrangement was not made in the interest of the 
employer but solely for the convenience of Wilfong whose duties the deceased, having 
as shown been relieved from all duty to his employer, for the time undertook to 
perform. In the case of Plumh v. Cohden Mills Co., 7 Butterworth's W. G. G. 1, 
it is said : "There are two sorts of ways of frequent occurrence in which a workman 
might go outside the sphere of his employment — the first one, when he did work he 
was not engaged to perform ; and, second, when he went into a territory with which 
he had nothing to do." In the case at bar, the deceased, in assuming the duties of 
watchman of the steam shovel, not only undertook work which he was not engaged 
to do, but, since his employment did not require him to go upon the platform where 
the steam shovel was located, went to a place with which he had nothing to do. 
In the recent case of Northwestern Pac. R, R, Go. v. Ind, Ace. Com., 163 Pac. 1000 
(4 I. A. G. Dec. 33), this court held that in order to recover compensation the 
employee must at the time of the alleged accident be performing a service "growing 
out of and in the course of his employment" and when the servant, "of his own 
accord and without the direction of the master, steps outside the scope of his employ- 
ment, whether on the master's business or his own, the master owes him no duty 
as to the dangers he encounters and is not liable for injury received". To the same 
effect see County of Modoc v. Ind. Ace. Com., 163 Pac. 686 (4 I. A. C. Dec. 25) ; 
Mc Allan v. Pertshire County Council, 8 Fraser 783 ; and Willis on Workmen's Gom- 
pensation, 16th ed., p. 21. Our conclusion is that the injury which caused the death 
of deceased did not arise out of nor in the course of his employment. Indeed, the 
case presented is precisely the same as though deceased had at the close of his 
night's labor repaired to his home and while awaiting a return of the time to assume 
his duties he had been murdered. 
The award is annulled. 

VIGTOR E. SHAW, J. pro tern. 
We concur : 

SL.OSS, J. 

SHAW, J. 

ANGELLOm, C. J. 

MELVIN, J. 

HENSHAW, J. 



No. 4221— June 30, 1917. 

C. WILLIA3IS0N, Applicant, vs. SHELL COMPANY OF GALIFORNIA and 
EMPLOYERS LIABILITY ASSURANCE CORPORATION, Defendants. 

Pboximate Cause of Disability — Osteoarthritis Lighted Up by Injury — 
Whole Disability Compensable. — Where a paiqter had chronic osteoarthritis 
and arteriosclerosis, which, however, were causing him nq disability, and he 
fell and sustained a blow on the foot which lighted up the osteoarthritis in his 
foot and caused a disability, held that the whole of said disability was proxi- 
mately caused by said injury and was compensable. 

Osteoarthritis — Chronic Condition Causing No Disability— Condition 
Lighted Up by Injury. — Where an employee had vulnerable arthritic out- 
growths and enlargements in his joints and on his bonpK which, without an 
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inflammatory condition, would cause no disability until they should reach a size 
and position sufficient to encroach upon the natural movements of the bones, 
and he received a blow .on the foot which lighted up the osteoarthritis in the 
foot, by reason of which he was disabled, held that said disability was proxi- 
mately caused by said injury and was compensable. 

The applicant was employed by the defendant Shell Company of 
California as a painter. On September 23, 1916, a staging on which 
he was working gave way, he fell and sustained a blow to his foot. The 
blow, though severe, caused no fracture but the applicant was disabled 
by reason of a condition which was diagnosed as osteoarthritis. The 
evidence showed that the applicant, who was sixty-three years old, had 
had chronic osteoarthritis and arteriosclerosis for a considerable time 
before this injury and that he had in his joints and about his bones 
arthritic outgrowths and enlargements which were vulnerable but which, 
in the absence of an acute inflammatory condition, would cause no 
disability until they should reach a size and position sufficient to 
encroach upon the natural movements of the bones. Up to the time 
of his injury, the applicant had suffered no disability by reason of this 
condition. The medical testimony showed that the injury set up an 
inflammation which lighted up the quiescent arthritic condition in the 
foot and made actual a potential disability. 

The Commission held that the whole disability suffered by the appli- 
cant was proximately caused by said injury and was compensable. 



No. 4244— June 30, 1917. 

JACK SWOR, Applicant, vs. CONLIN & ROBERTS and STATE COMPENSA- 
TION INSURANCE FUND, Defendants. 

Average Annual Eaknings — Method of Computation foe Employment 5i 
Days per Week — Computed Under Section 17 (a) (1). — Where a metal 
worker worked 5J days per week for 312 days during the year immediately 
preceding his injury, part of the time at $5.50 per day and part of the time 
at $6.00 per day, held that the average annual earnings should be computed by 
dividing the total amount earned by the number of days upon which he worked 
and multiplying the average daily wage thus obtained- by 300, according to 
the provisions of Section 17 (a) (1) of the Act. 

D. W, Burbank, attorney, for Defendants. 

The applicant was a sheet metal worker employed by the defendant, 
Conlin & Roberts. On April 4, 1917, he sustained an injury to his 
right elbow by reason of the breaking of the rung of a ladder upon 
which he was standing. The principal issue in the case was that of the 
method which should be used in computing the applicant's averacre 
annual earnings. 

The evidence showed that the applicant worked 5^ days per week; 
that during the year immediately preceding his injury he had worked 
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63 days at $6.00 per day and 224f days at $5.50 per day, and that he 
had actually worked on 312 days during this time. 

The Commission held that the applicant's average annual earnings 
should be computed according to the method prescribed by Section 17 
(a) (1), by dividing the actual amount earned during this time by the 
actual number of days upon which the applicant worked, and multiply- 
ing the average daily wage thus obtained by 300. Thus computed, the 
applicant's average annual earnings were found to be $1,550 and he 
was awarded compensation on this basis. 
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No. 4205— July 3, 1917. 

A. SIECK, Applicant, vs. GEORGE PRIMROSE MINSTRELS, J. M. BUSBY 
AND GEORGIA CASUALTY CO., A cobpobation, Defendants. 

Construction op Act — Leaving Work as Result of Injury — Partial Work 
Following Injury. — Where a masician employed to play the cornet and 
violin suffered an injury to his chest which prevented his playing the comet but 
he thereafter played the violin for partial wages, held that the sustaining of a 
disability sufficient to entitle him to compensation after a two weeks' continu- 
ance of such disability is constructively leaving work and entitled the employee 
to compensation from the fifteenth day thereafter. 

The applicant was employed by defendant George Primrose 
Minstrels as a musician, his duties including the playing of the comet 
and the violin. The troupe was transported from place to place by a 
number of automobiles owned by the defendant employer. On April 14, 
1917, when the party was at Oxnard, several of the employees who had 
been acting as drivers having been discharged, the employer's repre- 
sentative who had direct charge of the musicians, suggested to the 
applicant that he drive one of the automobiles. Wbile doing so, the 
automobile collided with a truck, a tent pole on which struck the 
applicant uppn the chest and proximately caused a broken rib and 
herpes zoster. As a result of the injury, the applicant was rendered 
unable for a time to play the cornet, although a few days thereafter 
lie was able to play the violin, thereby earning about one-half his 
normal wages. He left the employment of the defendant on April 27, 
earning a part of his regular wages at various occupations until 
August 13, when he returned to his regular work as musician at full 
wages. 

The Commission held although he was employed as musician and 
not as automobile driver, nevertheless, since he was rendering service 
as automobile driver at the express order of his employer, he was at 
the time of his injury in the course of his employment and that the 
injury arose out of and was proximately caused thereby. The chief 
difficulty in the case was to fix the date on which the applicant left 
work as a result of the injury and from which the period of compen- 
sable disability .should begin. The Commission held than an employee 
*' leaves work'' within the meaning of Section 15 of the Act when he 
sustains a disability sufficient to entitle him to compensation for the 
continuation of such disability after a period of fourteen days, 
i. c. that the sustaining of such a partial disability is constructively 
leaving work although as a matter of fact the employee does not leave 
his entire employment. It was therefore held that the period of 
applicant's compensable disability dated from April 29, 1917, and he 
was awarded compensation accordingly. 

Rehearing denied. 
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No. 4315-^uly 6, 1917. 

CARL ERICKSON, Applicatit, vs. W. F. STONE and FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, Defendants. 

Medical Liability — Artificial Lbo Pbocured by Employee — No Sufficient 
Opportunity to Employer to Furnish. — Where a ship carpenter's leg was 
amputated by reason of an industrial injury and the employer's insurance 
carrier, at said employee's request, ordered a certain artificial leg at its own 
expense and delivered the same to said employee who, on his own initiative, 
procured another artificial leg which suited him better, without giving said 
insurance carrier a sufficient opportunity to furnish a satisfactory leg, held that 
said insurance carrier was not liable for the expense of said second artificial 
leg until relieved of liability for the first. 

Procedure and Practice — Jurisdiction Retained to Allow Applicant Reim- 
bursement FOR Second Artificial Leg on Relieving Defendants of 
Liability for First. — Where defendants offered to applicant an artificial leg 
at their own expense and applicant procured another limb on his own initiatiye 
and without affording to defendants a sufficient opportunity to furnish a satis- 
factory leg, applicant was denied reimbursement for the second leg until defend- 
ants should be relieved of liability for the first and jurisdiction was retained to 
reopen the proceeding within 245 weeks from the injury for that purpose. 

The applicant was employed by the defendant W. F. Stone as a ship 
carpenter. On July 24, 1916, a log struck the applicant in the right 
leg and so injured it that its amputation was necessary. The 
employer's insurance carrier offered to applicant an artificial leg to 
be made by a certain company, and the limb was sent to him in the 
rough to try. He tried it for three weeks, but it did not fit properly 
and was returned to the manufacturer to remedy its defects. The 
applicant, however, failed to go to the manufacturer's factory to have 
the limb refitted but instead, on his own initiative and without con- 
sulting further with either of the defendants, he procured another leg 
from a different company. At the date of the hearing, the defendant 
insurance carrier had not been freed from liability for the leg ordered 
by it. The chief issue in the case was whether the defendants were 
liable for the second artificial leg. 

The Commission held that the defendant insurance carrier had made 
a sufiicient attempt in good faith to furnish to the applicant a satisfac- 
tory artificial leg and that the applicant, in procuring the second limb, 
had not afforded to the defendants a sufficient opportunity either to 
correct the defects in the first leg or to cancel that order and procure 
another leg which would be satisfactory to the applicant. It was held 
further that the defendants were not liable for the cost of both limbs 
and that therefore the applicant was not entitled to have paid by the 
defendants the cost of the second leg until they should be entirely 
relieved or secured against liability for the cost of the first one. The 
Commission therefore denied the defendants' liability for the second 
leg but retained jurisdiction to reopen this proceeding and allow to 
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applicant the reasonable cost of the second leg at any time within 245 
weeks from the date of the injury upon a satisfactory showing that the 
defendants were entirely relieved from liability on account of their 
order of the first leg. 
Rehearing denied. 



. No. 2742— July 7, 1917. 
GEORGE H. SLATER, Applicant, vs. OITT OF LOS ANGELES, a municipal 

COBPOBATION OF THE STATE OF CALIFOBNIA, Defendant. 

Decided September 6, 1916, and not reported. 

(25 Cal. App. Dec. 100) 

Civil No. 2264. Second Appellate District July 7, 1917. 

THE CITY OF LOS ANGELES (a Municipal Corporation of the State of Cali- 
fornia), Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION OF THE 
STATE OF CALIFORNIA and A. J. PILLSBURT, WILL J. FRENCH and 
MEYER LISSNER, Members of said Commission, and GEORGE H. SLATER, 
Respondents. 

Average Annual Earnings — Computation or Earnings of Seven-Day Week 
Employee. — Under the Workmen's Compensation Act, in case of an injury to an 
employee who labors seven days a week, resort is to be bad to subsection 17 (a) (3) 
of the act, in computing the average annual earnings and not to either subsections 
17 (a) (1) or 17 (a) (2) which requires the use of the multiplier 300. 

Id. — Fixing of Multiplier by Commission in Certain Cases — Subsection 
Constitutional. — Subsection 17 (a) (3) of the Workmen's Compensation, Insur- 
ance and Safety Act of 1915 is not unconstitutional as a g^rant of legislative power 
to the Industrial Accident Commission in permitting such body to fix the multiplier, 
but is a grant of judicial power. 

Original application for a writ of review, made to the district court of appeal for 
the second appellate district, to review an order made by the Industrial Accident 
Commission, awarding compensation for an Injury to the person of George H. Slater. 

For Petitioner — Albert Lee Stephens, City Attorney; W. B. Mathews, Special 
Counsel; Lewis E. Whitehead-, Deputy City Attorney; Ray C. Eberhard. 
For Respondents — Christopher M. Bradley, Warren H. Pillsbury. 

Section 15 of the Workmen's Compensation, Insurance and Safety Act, passed by 
the legislature in 1913 and amended in 1915, provides a schedule for compensation 
to be paid by employers under the act. In the case of injuries to employees not 
resulting in death the schedule is based upon average weekly earnings. Section 17 
of the act provides, in part: 

"(a) The average weekly earnings referred to in section 15 hereof shall be one 
fifty-second of the average annual earnings of the employee ; in computing such 
earnings his average annual earnings shall be taken at not less than three hundred 
and thirty-three dollars and thirty-three cents, nor at more than one thousand six 
hundred and sixty-six dollars and sixty-six cents and between said limits shall be 
arrived at as follows : 

*'(1) If the injured employee has worked in the same employment, whether for 
the same employer or not, during substantially the whole of the year immediately 
preceding his injury, his average annual earnings shall consist of three hundred times 
the average daily earnings, wage or salary which he earned as such employee during 
the days when so employed. 
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"(2) If the injured employee hai not so worked in such employment during 
subetantially the whole of such immediately preceding year, his average annual 
earnings shall consist of three hundred times the average daily earnings, wage or 
salary which an employee of the same class, working substantially the whole of such 
immediately preceding year, in the same or a similar kind of employment, in the 
same or a neighboring place, earned during the days when so employed. 

"(3) In every case where for any reason the foregoing methods of arriving at the 
average annual earnings of the injured employee cannot reasonably and fairly be 
applied, such annual earnings shall be taken at such sum as shall reasonably represent 
the average annual earning capacity of the injured employee at the time of the injury 
in the kind of employment in which he was then working, or in any employment 
comparable therewith, but not of a higher class." 

The respondent Slater was injured while under employment by petitioner, his 
labor running for seven days the week. The respondent commission made an award 
of compensation in his favor and in doing so determined that neither the provisions 
of subsection 17 (a) (1) nor those of subsection 17 (a) (2) were fitting to the 
case. The award was accordingly made under the authority of subsection 17 
(a) (3). 

The petitioner seeks to annul the award on the ground that the case furnished 
no room for the application of the third subsection, but that the claim came within 
the provisions of either the first or the seconds The commission urges several reasons 
for its use of paragraph (3) but only one of them need be noticed. It lies in the 
fact that Slater's employment was for a seven-day week. In their application to 
the question presented, paragraphs (1) and (2) are exactly alike. Whether com- 
pensation is to be based upon the fact that the employee "has worked in the same 
employment, . . . during substantially the whole of the year immediately pre- 
ceding his injury," as provided in one of them; or whether it is to be based upon 
"the average daily earnings, wage or salary which an employee of the same class, 
working substantially the whole of such immediately preceding year, in the same 
or a similar kind of employment, . . . earned' during the days when so 
employed,'* according to the other; in either event the factor 300 is to be used. It 
is manifest that, in the respect now under consideration, a common factor cannot 
in natural justice be used to apply the principles of workmen's compensation laws 
to both a six-day week and a seven-day week. If the legislature intended to follow 
the dictates of natural justice and therefore to apply the multiplier 300 to either 
kind of week, which class had the legislators in mind in making the application? 
Unquestionably the shorter week. Not only does the statute making Sunday a legal 
holiday inform us that the law favors a rest on one day of every seven, not only 
do we take judicial knowledge of the fact that the principles of business, of humanity 
and of religion require it, but it is sanctioned by a practically universal usage. The 
petitioner insists, however, that the factor is applicable to both the longer and the 
shorter week. It is conceded that its common use may be unfair to the seven-day 
employee, but the petitioner contends that such an admission means only that the 
legislature has provided an inequitable scheme for determining the average annual 
earnings of injured employees. The principles of construction require us, however, 
if it be possible under the terms of the act, to see it in all respects as an equitable 
and beneficial enactment, placed upon the statute book for the equal protection, so 
far as the circumstances of their different employments will permit, of all those whom 
it was designed to protect. Tliere is nothing in the way of our adopting such a 
S'iew. It is evident to us that the case of a seven-days-the-week employee cannot 
"^^*fth justice be treated under either paragraph (1) or (2), that the legislature did 
not intend that he should be so treated, and that the case of such a one must come 
under the operation of paragraph (3). 

The petitioner's next contention is that paragraph (3) is unconstitutional a*? 
conferring legislative powers upon the Industrial Accident Commission. There is 
nothing in the argument on this point which tends to show that the fixing of a 
multiplier by the commission under that paragraph requires legislative action. It 
seems to be assumed that, because the legislature fixed the factor 300 in paragraphs 
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(1) and (2), the commission acts legislatively when it proceeds, in a particular 
case and upon evidence to that end, to supply the missing factor in paragraph (3), 
as a basis for its award. It is doubtless difficult for the commission to ascertain 
the missing factor in that paragraph in individual cases, but the functions discharged 
in fixing it are none the less judicial because the legislature has seen fit permanently 
to ^x it in other subsections. The ability of the commission to ascertain the factor 
will necessarily be heightened as time goes on and as experience, everywhere, 
naturally increases the facility with which all problems within the workmen's com- 
pensation idea may be solved. It may be that such experience will develop fixed 
tables from which, with the sanction of the legislature, or under the law of judicial 
decision, average weekly earnings may be established, by the use of such tables as 
evidence in particular cases, as life expectancy is now ascertained under all judicial 
systems by the use of mortality tables based on experience. In fact, the fixing of 
average weekly earnings in cases of this character is distinctly comparable to the 
ascertainment of life expectancy in general litigation; and the fact that the fixing 
of one has been made easy through experience, while the ascertainment of the other 
yet remains difficult through lack of experience and from the necessity of taking 
evidence in each case unaided by tables, renders the function none the less judicial 
in ths latter, while it is concededly judicial in the former. 

It is insisted that the commission acts legislatively in particular cases in determin- 
ing that paragraphs (1) and (2) do not apply and in electing to resort to paragraph 
(3). But if that is so, the body must also act in the same manner, in cases in which 
there is no room for the operation of paragraph (3), when they make a choice 
between paragraphs (1) and (2). We are satisfied that there is no force in this 
contention. 

The subsectiou here assailed is not unconstitutional as a grant of legislative power, 
but it is constitutional because it confers judicial power. 

These are the only points presented by the petitioner. The award is affirmed. 

WORKS, J., pro tern. 

We concur: 
OONREY, P. J. 
JAMES, J. 



No. 3760— July 9, 1917. 

FRANK JOSEPH SILVEIRA, Applicant, vs. GRAYSON OWEN COMPANY and 
STATE CX)MPENSATION INSURANCE FUND, DefendanU, 

Pboximate Cause of Disability — Disability Due to Malposition of Fractubed 
Bones — ^Permanent Disability Following Refusal of Operation. — Where 
an employee, who suffered a fracture of the leg, refused to substitute the insur- 
ance carrier*s physician for the physician furnished by his employer imme- 
diately after the injury was sustained, and the fractured bone united in 
malposition, causing a disability which would be permanent unless cured by an 
operation, and the employee unreasonably refused to submit to such operation, 
held, that the disability resulting from the malposition of the bone was proxi- 
mately caused by the injury. 

Id. — Liability for Consequences of Treatment Procured by Employee — 
Although an insurance carrier is discharged from liability for the cost of treat- 
ment procured by an injured employee after his refusal to accept the treatment 
tendered by the insurance carrier, the latter is not thereby discharged from 
liability for the consequences of the treatment, provided said treatment is ade- 
quate as a matter of law. 

D. W. Burhanky attorney, for defendant Insurance Carrier. 

The applicant was employed by the defendant Grayson Owen Com- 
pany as a teamster. On October 30, 1916, he was thrown from a 
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wagon in a runaway at Alvarado and sustained fractures of both the 
lower bones of his right leg. His employer immediately put him under 
the care of a physician at Hayward. On the following day the defend- 
ant insurance carrier sent an ambulance to Hayward with instructions 
to remove the patient to Oakland and place him under the care of the 
defendant's physician. The attending physician, however, refused to 
allow the applicant to be removed. Two days later the defendant 
insurance carrier's agent again demanded his consent to the applicant's 
removal, notifying him that if he did not so consent the defendant 
insurance carrier would not be responsible for his bill. The doctor 
again refused to relinquish the case and continued to treat it. 

The fractured bones united in due course but in malposition, with 
the result that an operation became necessary to perfect the alignment 
of the bones and relieve the applicant of all disability as a result of 
the injury. The attending physician so advised the applicant but the 
latter refused to submit to such operation and, as a result of such 
refusal, he has a partial disability which will be permanent unless 
remedied by said operation. 

The Commission in its Findings and Award rendered on March 26, 
1917, held that the applicant was not justified in his refusal to accept 
the medical treatment tendered by the defendant insurance carrier 
and that in retaining thereafter the services of the physician called by 
the employer, he was treated by him as a physician of his own selection 
and that the applicant was therefore not entitled to have paid by 
either of the defendants the expenses of such treatment after the date 
of his said refusal of the defendant insurance carrier's treatment; that 
the disability proximately caused by said injury terminated on Feb- 
ruary 19, 1917, and that the disability suffered thereafter was proxi- 
mately caused by the applicant's unreasonable refusal to submit to the 
operation required for the correction of the malposition of the bones 
of the injured leg, but that nevertheless the applicant was entitled to 
have such an operation performed at the expense of the defendants. 

The defendant insurance carrier filed a petition for rehearing on the 
orround that the findings last above mentioned were not justified by the 
evidence ; the petition was granted, the decision upon rehearing to be 
rendered without the taking of further evidence. As its decision after 
rehearing the Commission held that the permanent disability resulting 
from the malposition of the bones, although it could have been pre- 
vented by the operation which the applicant unreasonably refused and 
could still be cured by the same operation, was as a matter of law 
proximately caused by the original injury and not by the i^plicant's 
unreasonable refusal of the operation; that notwithstanding that an 
insurance carrier is discharged from liability for the cost of treatment 
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procured by an injured employee after his refusal to accept the treat- 
ment tendered by the insurance carrier, the latter is not thereby dis- 
charged from liability for the consequences of the treatment, provided 
that said treatment is adequate as a matter of law. The Commission 
therefore made an order aflBrming the Findings and Award and pro- 
viding for an operation to be tendered by the defendants for the relief 
of the applicant's disability, the defendants to be released from any 
further liability for compensation if the applicant refused to accept 
the operation so tendered, or in case of a failure of the defendants to 
tender it or the applicant's refusal to accept it if tendered, his failure 
to procure the operation himself to work a forfeiture of his disability 
indemnity. 



No. 4255— July 12, 1917. . 

H. F. NORTON, Applicant, vs. CITY OF OAKLAND, Defendant, 

Emplotment — Teamster Hired in Administration of MunicipaIi Woodyabd 
Maintained for Charitable Purposes. — Where a city maintained a municipal 
woodyard for the purpose of providing indigent, unemployed persons with tem- 
porary employment in return for their board and lodging and a nominal wage 
and, in the administration of said woodyard and not primarily for the purpose 
of dispensing charity to an indigent, unemployed person, a teamster was regu- 
larly employed to perform all such services as were required of him by the 
superintendent, for the relief of indigent persons, held that said teamster was 
an employee of the city within the meaning of the Compensation Act. 

Arising Out of Employment — Citt Employee Obeying IjNAUTHORizra) Order 
OF City's Representative. — Where a teamster was employed to render 
services in the course of the administration of a municipal woodyard which 
was maintained as a part of the city's charitable activities, and he was sub- 
ject to the direction of the superintendent and he was injured while obeying 
an order to move the household goods of an indigent family and such 
service was within the general scope of the charitable purposes and objects 
of the woodyard but such direction was beyond the superintendent's authority 
and was prohibited by the city's charter, held that it is a duty of an employee 
to obey the directions of his employer's representative, regardless of the power 
or authority of the latter to give said directions, and that therefore the injury 
arose out of and in the course of the employment. 

Medical and Surgical Treatment — Unreasonable Refusal of by Employee — 
Definiteness of Offer. — Where a city employee sustained an injury in the 
course of his employment and his superior suggested to him that he be treated 
for the injury at the county infirmary but the employee replied that he pre- 
ferred treatment at home by his own physician, and nothing further .was said 
as to medical treatment and the employee procured his own treatment, held 
that the offer of medical treatment by the employer was not sufficiently definite 
to constitute the employee's failure to accept the same an unreasonable refusal 
to submit to medical treatment tendered by the employer. 
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Id. — Id. — Rule Stated. — ^To constitute an unreasonable refusal to submit to medi- 
cal treatment tendered by the emplojer, as that expression is used in Section 16 
(e) of the Act, the tender of treatment must be both peremptory and unequiv- 
ocal and sufficient to be so understood by the injured employee. 

B. J. Wynum, attorney, for Applicant. 

A Smith, assistant city attorney, for Defendant, r 

The applicant was engaged by the defendant to render services as 
teamster in connection with the defendant's administration of its 
municipal woodyard which was maintained for the purpose of provid- 
ing temporary employment for indigent unemployed persons within 
the city in return for board and lodging and a nominal wage. A 
teamster was regularly employed by the defendant in the administra- 
tion of this woodyard but not primarily for the purpose of receiving 
charity as an indigent and unemployed person; said teamster's employ- 
ment was to continue indefinitely and an actual wage was paid in 
consideration of the services rendered. Said teamster was subject to 
the directions of the superintendent and was required by him to do 
hauling and other work in connection with the administration of the 
woodyard and also to do hauling for other branches of the city's 
charitable activities. On August 18, 1916, the applicant was instructed 
to proceed with his team to the dwelling of an indigent family for 
the purpose of moving its household goods. While doing so he sus- 
tained permanent injuries to his arm by reason of a collision with an 
electric railway car. The superintendent suggested to the applicant 
that he receive free medical treatment for the injury at the county 
infirmary but the applicant said that he preferred to be treated at 
home by his own doctor ; nothing further was said as to medical treat- 
ment, which the applicant himself procured. 

The chief issues in the case were as to whether the applicant was an 
employee of the defendant within the meaning of the Compensation 
Act ; whether the injury arose out of and in the course of his employ- 
ment, and whether the defendant should be held liable for the medical 
treatment procured by the applicant on account of the injury. 

As to the first issue, the defendant contended that those rendering 
service at the woodyard were furnished labor for charitable purposes 
only, were paid a mere nominal wage and that their services were of 
no benefit to the defendant. The Commission held that regardless of 
any merit which there might be in this contention, since the applicant 
was engaged to render regular services as driver at an actual wage for 
an indefinite time in one of its proper and authorized municipal activi- 
ties, he was an employee of the defendant within the meaning of that 
term as used in the Compensation Act. As to the second issue, it 
appeared that a provision of the Oakland city charter made it a 
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misdemeanor for any oflScer of the city to detail or cause any officer 
or employee of the city to perform any service or work outside of his 
public services or employment, and it was contended by the defendant 
that since the errand which the applicant was performing at the time 
of his injury was not properly the work of the municipal woodyard 
but was a function of another department of the defendant's charitable 
system, the service which the applicant was rendering was outside the 
scope of his employment. But the Commission held that it is a duty of 
an employee to obey the directions of his superior regardless of the 
power or authority of the superior to give the order and that although 
the order of the superintendent in the performance of which the 
applicant was injured may have been unwarranted or without the 
scope of the superintendent's authority, nevertheless, since the appli- 
cant was required to obey the orders of the superintendent on penalty 
of discharge for disobedience, the unauthorized act of the superin- 
tendent could not prejudice the applicant's rights and that the injury 
therefore arose out of and in the course of the employment. In accord- 
ance with the rule heretofore established (see Anderson vs. Pacific 
Manufacturing Co., 4 I. A. C. Dec. 203) it was held further that since 
the defendant's superintendent did not unequivocally and peremptorily 
demand that the applicant accept and submit to the medical treatment 
suggested by the former, and did not make it plain to the applicant 
that in making the suggestion he would insist upon compliance tnth 
it or would not acquiesce in and assume liability for the treatment 
procured by the applicant, it can not be said that the superintendent's 
suggestion was sufficient to constitute a tender of medical treatment, 
which the applicant refused ; it was therefore held that the defendant 
assented to the treatment procured by the applicant on account of his 
injury, and the latter was accordingly awarded his reasonable medical 
expenses. 

Rehearing denied. 

Award affirmed by first district court of appeal. 
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No. 418(>-July 13, 1917. 

C. C. DAVIS, Applicant, vs. B. T. EARL PUBLISHING COMPANY. A corpora- 
tion. AND STATE COMPENSATION INSURANCE FUND, NATIONAL 
PERCOLATOR COMPANY, a corporation, and GLOBE INDEMNITY 
COMPANY, a corporation. Defendants. 

Course of Employment — Employee of Different Employers — Injury in 
Course of Employment by One Employer. — Where the applicant was 
employed by different employers at different times of the day and was anable to 
complete all the duties of the first employment before he entered upon the duties 
of his second employment, and while so serving the second employer he had 
occasion to go to his home to perform a service in the course of his second 
employment and he intended to deviate from a direct route home to complete the 
duty for the first employer, but before making said deviation he was injured, 
held that said injury happened in the course of the employment of the second 
employer only. 

Arising Out of Employment — Employee's Automobilb Used in His Employ- 
ment AND Maintained by Employer — Injury While Making Repairs. — 
Where an employee used his father's automobile in the course of his employment 
and his employer paid for the gasoline and oil consumed, and while performing 
services in the course of his employment said employee started for his home in 
order to make necessary repairs on said automobile, and he was injured on the 
way, held that the making of such repairs was so closely connected with said 
employment that the injury arose out of and was proximately caused by said 
employment. 

Herbert W. Kidd, attorney, for defendants National Percolator 
Company and Globe Indemnity Company. 

The applicant was employed by the defendant E. T. Earl Publishing 
Company as collector, his duties as such being performed from 7 o'clock 
until about 9 o 'clock in the morning, at which time he made his report 
to the oflBce of this employer, turned in his collections and went to the 
office of the National Percolator Company by whom he was employed 
for the rest of the day as repairman. He used his father's automobile 
in the performance of his duties in both employments. There was no 
agreement with the E. T. Earl Publishing Company for the use of 
any vehicle whatever in applicant's employment as collector but the 
National Percolator Company had agreed to pay for the gasoline and 
oil consumed in the applicant 's use of the automobile. On the morning 
of February 21, 1917, the applicant made his usual rounds for the 
collections for the E. T. Earl Publishing Company but was unable to 
make one of the collections ; after reporting at the office, he began his 
duties as repairman for the National Percolator Company, with which 
work he proceeded until about 11 o'clock when he found that the tires 
of the automobile were leaking badly. He consequently started for 
his home on the other side of the city, a distance of about ten miles, to 
repair the tires. He usually ate his lunch wherever he happened to be 
at noontime, but on this occasion he intended to get lunch while at 
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home. Incidentally, he intended also to deviate about a mile from the 
direct route to his home in order to make the collection he was unable 
to make earlier in the day for his other employer. Before he came to 
the point at which he was to make this deviation, his automobile collided 
with a truck and he sustained severe injuries to his hand. 

The Commission held that since the applicant was not at the time of 
the injury performing any duty in the course of his employment by 
the E. T. Earl Publishing Company and since no arrangement had 
been made between him and that company as to the use of the automo- 
bile, this defendant, together with its insurance carrier, the defendant 
State Compensation Insurance Fund, were not liable for compensation 
and the proceeding was accordingly dismissed as to them. 

It was contended by the remaining defendants that the gasoline and 
oil were paid for by the defendant National Percolator Company as 
a part of the applicant's wages and not in any sense as a rental of the 
automobile ; that applicant was using the automobile merely s a matter 
of his own convenience and not in pursuance of any term of his 
employment and that therefore the making of the repairs was not an 
act in the course of his employment and the injury did not arise out 
of the employment. It was contended further that even assuming that 
the use of the automobile was authorized under the terms of the appli- 
cant 's employment, nevertheless the trip home was primarily for 
reasons personal to the applicant and was unconnected with his employ- 
ment and that his ultimate purpose in making the repairs was too 
remotely connected with his employment to render said trip a service 
in the course of his employment ; that even if it were found from the 
evidence that the primary purpose of the trip to his home was to make 
the repairs, the trip was unjustified and that applicant should have 
resorted to some temporary expedient for remedying the defect in the 
tires. The Commission held that the applicant's use of the automobile 
was in pursuance of the terms of his employment and that the repair 
of the tires was a necessary incident to such use of the automobile 
and was therefore an act in the course of his employment; that accord- 
ing to the evidence the applicant's primary purpose in going to his 
home was to make the repairs, his intention to eat lunch while at home 
being merely incidental, and that the trip was entirely reasonable and 
proper. It was therefore held that the injury arose out of and in the 
course of and was proximately caused by the applicant's employment 
by defendant National Percolator Company, and an award was made 
accordingly. 

Rehearing granted: Findings and award confirmed. 
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No. 3721-July 14, 1917. 

J. SOHN, Applicant vs. H. B. EASTON, doing business as QUALITY 
BAKERY, Defendant, 

Decided March 31, 1917, and reported in 4 I. A. C. Dec. 104. 

(25 Cal. App. Dec. 145) 

Civil No. 1699. Third Appellate District. July 14, 1917. 

H. E. EASTON, doing business as QUALITY BAKERY. Petitioner, v. THE 
INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF CALI- 
FORNIA and A. J. PILLSBURY, WILL J. FRENCH and MEYER LISS- 
NER, as Members of said Commission, Respondents; A. C. SOHN, Applicant. 

Employee or Independent Contbactor — Driver of Bakery Wagon — Compen- 
sation BY Commission — Liability op Employer for Injuries. — A driver of a 
bakery wagon engaged in selling bread on a commission basis upon a guarantee of 
fifteen dollars per week, and who chose his own time to go out and return, and who 
was not directed where to go or to whom to sell, and who performed other duties 
for the owner of the bakery for which he received no additional compensation, such 
as delivering bread to wholesale customers and to retail customers who made pur- 
chases at the bakery, is an employee of the owner of the bakery within the meaning 
of the Workmen's Compensation Act, and such owner is liable for injuries received 
by the driver while engaged in unloading his wagon on return to the bakery for the 
purpose of redelivering the unsold bread for the day. 

Petition for Writ of Review. 

For Petitioneiv—R. W. Dodge. 

For Respondents — Christopher M. Bradley. 

This is an action brought by petitioner for a review of an award made by the 
defendant in favor of one A. C. Sohn, as an employee of petitioner. In his applica- 
tion for adjustment of his claim, said Sohn alleged that he received the injury 
complained of on December 1st, 1916, while in the service of said petitioner, and 
while engaged in driving a wagon for the purpose of delivering bread on behalf of 
petitioner in the city of Stockton, California. It is alleged in the application that 
the accident from which the injury complained of arose, occurred in front of 
petitioner's bakery shop while said applicant Sohn was engaged in unloading a 
bakery wagon; that there being no step on the wagon, he was obliged to use the 
hub of the wheel In order to get on and off; that in thus using the wheel for a 
step, his foot slipped and he received a broken knee cap. He was asked to explain 
how the injury happened, and if he had stepped up on the hub with the right foot, 
and he answered : "With the left foot, and when that slipped off, it threw the 
weight on my right one and it simply bent the knee back and broke the knee cap. 
Q. Were you getting on the wagon or off the wagon? A. I was getting off the 
wagon." 

It is contended that the following findings are not supported by the evidence: 
"1. That J. Sohn. applicant herein, was injured on the 1st day of December, 1916, 
at Stockton, California, while in the employment of defendant, H. E. Easton. doing 
business under the name and style of Quality Bakery." 2. That the said employ- 
ment of applicant was as a salesman and delivery-man, working upon a commission 
basis on the amount of goods sold by him, and that such occupation by applicant 
was not that of an independent contractor, but was that of an employee of defendant. 
3. That said injury arose out of and happened in the course of said employment, 
was proximately caused thereby, and occurred while the injured employee was 
performing service j^rowing out of and incidental thereto, in the following manner: 
While alighting from his wagon, applicant slipped and fell and fractured the patella 
or knee-cap." 
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The sole question as to which there appears to be any controversy is whether or 
not the injured man was an employee of the petitioner or was an independent 
contractor. The nature of his employment appears from the testimony of the 
applicant, Sohn, and that of the petitioner, Easton. There is a very sharp conflict 
in the testimony of these two witnesses upon this question. The findings of the 
Commission seem to have been based upon the testimony of the applicant Sohn and 
the circumstances surrounding his service, and if there was evidence sufficient to 
justify the findings, we are not at liberty, under the rule, to disturb the conclusion 
reached by the Commission based upon such findings. (Wegtem Indemnity Co. v. 
Pilhbvry, 172 Cal. 807, 3 I. A. C. Dec. 296.) If applicant was not an employee 
of petitioner or if he was an independent contractor, the Commission had not 
authority to award compensation. {Id.f Caratens v. PilUhury, Id. 572, 8 I. A. C. 
Dec. 215.) 

Applicant Sohn testified that he entered the employment of petitioner on the lOth 
day of October, 1916. **Q. What were the terms of the contract of hire between 
you? A. I was guaranteed $15.00 per week. Q. When you say that you were 
guaranteed $15.00 a week, if you sold bread on a commission basis in excess of that 
amount, did you receive the amount over and above the $15.00 per week? X. I 
returned him all that I had taken in on this commission and over $15.00 I give 
back to him at the end of the week. He kept track of this 20 per cent commission 
and at the end of the week if that commission overrun the amount of $15.00, I paid 
it back to him." He testified that the horse and wagon used by him for the distri- 
bution of the bread and that he was driving, was furnished by petitioner at his own 
cost, the arrangement being that he was to furnish the horse and wagon that 
applicant drove on his route ; that this wagon had the name of **Th€ Quality Bakery" 
painted on it by petitioner's direction and the phone number of his place of business. 

Witness was asked if $15.00 was the average weekly wage of men driving bakery 
wagons in Stockton and he replied that it was not the union wage and was not the 
average wage, which was $18.00 per week. "Q. Were you willing to work for 
$15.00? A. When I went to Mr. Easton, he told me that he could not afford to 
pay over $15.00 a week, and so I went to work for him because I was not making 
very much money when I was working on a commission. Q. I cannot see what the 
necessity was for a commission basis between you and Mr. Easton if you had a 
guaranteed salary of $15.00 a week and if you made over that on the commission 
basis, you returned it to him. Can you explain how that occurs? A. When I took 
the bread out of the shop in the morning, I was charged the full retail price for 
that bread and when I came back in the evening, the bread which I had not sold 
was checked out again, back into the shop again and then he give me 20 per cent 
discount on that bread to cover my day's wages. Q. But I cannot see why there 
was any necessity of making any arrangement when you were guaranteed to be paid 
$15.00 a week and could not earn any more than $15.00 a week. A. Well, it seemed 
to come handy to pay me that way every day, because I had to stand everything 
that I put on the book. I had to trust people in town and he did not stand 
anything. That is the only reason I know that he did that. Q. Then you say thai 
you had to stand whatever you put on the book. Did you keep an account with 
your customers? A. I did. Q. And Mr. Easton had nothing to do with that 
account? A. No, sir. Everything he sold me at the time was, he said: 'If you 
trust anything out, you will have to stand that loss yourself.' Q. With that sort 
of an explanation, it would look like Mr. Easton simply guaranteed that your 
business would amount to $15.00 a week, if you were charged with the bread thai 
you took out in the morning and given credit for what you returned at night. 
A. Yes. sir. Q. And you paid him for what bread you had sold during the day, and 
took the chance of collecting where you gave credit? A. I took that on my own 
shoulders to get that money. Q. Why should you take the chances of getting the 
money for bread delivered, if you were not going to make anything by it? If you 
were paid $15.00 a week in wages, why should you extend credit and take the 
chances of collecting? A. Because I was working for his interest to get rid of his 
bread, and the more I sold it was that much better for him, because I got the 
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money. I was acquainted with the people. Q. But it was distinctly undt»rstood 
between you and Mr. Easton that if you extended credit to anyone, that you took 
the chances of collecting? A. It was. Q. And each night you settled with Mr. 
Easton for the bread that you sold during the day? A. Yes, I did, less the 20 per 
cent discount. Q. And when did you settle with him then for this $15.00 per week? 
A. At the end of the week all that this discount overrun $15.00, I gave back to 
bim at the end of the week. The discount ran up something like $18.00 every week 
that I had collected at the end of the week and I handed the balance back to him. 
I mean the percentage. Q. Did you have a lot of customers that you delivered 
bread to that had it charged to an account? A. There was a certain number. 
I don*t know just how many there were. Q. About how much bread would you 
put out in the day that you did not get paid for? A. Perhaps $1.00, something like 
that; perhaps not that much. Q. Did you go around afterwards and collect that 
money? A. They paid me every week or two or three days, they would hand me 
some money on their account. Q. And you kept a record of that in a book that 
you provided for yourself? A. I have a book at home. Q. You have a book that 
you kept that in? A. I did, yes." 

He testified that at the end of each week he had to repay more or less money to 
Mr. Easton over and above the $15.00. He testified also that before entering 
into Mr. Easton's service under this arrangement, he had been distributing bread 
for another bakery, and also at the same time for Mr. Easton, and that at that 
time the arrangement was that he was to pay outright for the bread as he took it 
from the bakery. "Q. When you went to work for Mr. £}a8ton, you say that yoa 
went to work for wages? A. That is what I took to be wages. Q. You are quite 
sure that the arrangement was not that your profits were to be at least $15.00 
a week after you had paid for the bread that you took out? A. No. sir, it was a 
guarantee. That was just the words he said : 'I will guarantee you $15.00 a week'." 

He testified that at the time he was working for the two bakeries above referred 
to, buying and selling their bread, he had no guarantee whatever. He testified that 
he had regular customers to whom he furnished bread under the earlier arrangement, 
and when he went to work for Mr. Easton under the arrangement in question, he 
took the same route. "Q. You had certain regular customers? A. 1 did. Also, I 
delivered to some of his wholesale trade — to three different stores. Also I took out 
bread to some of his retail trade on the north side of the town after I came in 
from my route. Q. That is delivering orders that came into the shop? A. I suppose 
so. They were in there to be taken out and I took them out. . . . Q. So, In 
addition to doing the work wherein you stated you got 20 per cent for the goods sold 
by you, you also worked for him in delivering to the stores for him? A. I did. 
Q. Did you do it practically every morning? A. I would not swear to that, that I 
delivered it every morning, but I am almost sure I did, because after I started in 
I did. . . . Q. Did you receive any extra compensation over the 20 per cent? 
A. I did not. Q. When you delivered bread for him on his retail orders, did you 
receive any compensation? A. I did not." 

Some slips were introduced in evidence on which are recorded in pencil, roughly, 
the amount of bread received daily by applicant and the amount returned for which 
credit was given, and showing the amount earned on that date, less 20 per cent, and 
as the entries are explained by the witness, they seem to corroborate his statement 
of the arrangement under which he was working. He testified that for the week, 
except on Saturday, his compensation, computed on the 20 per cent basis, ran from 
$2.40 up to $3.00 daily. That Saturday was his best day and on that day the 
balance was struck for the week. "Q. And the amount was never under $15.00? 
A. Not that I remember of. Q. And it usually exceeded by a few dollars 
$13.00? A. Yes, sir. Q. That amount you returned to your employer, Mr. Easton? 
A. I did." 

Dr. L. R. Johnson, who was the attending physician while applicant was in the 
hospital, testified that petitioner visitod the hospital several times to see applicant 
and to inquire after his condition. He testified: **Q. Did he make any statement 
to you as to the manner of employment or compensation or regular wages paid ta 
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this man, Mr. Sohn? A. Yes, he told me that he worked on commission.*' Objection 
was made to the question on the ground that it was a question of law, but it was 
claimed to be admissible as a statement made by the petitioner himsell *'Mr. 
Dodge (attorney for petitioner) : As far as it is a question of law, it is objected to. 
Referee : You will answer the question. A. He told me that he worked for him 
under a commission. I don't know as I can remember the exact conversation, but 
it seemed to be Mr. Easton's idea that it was a commission basis. It was something 
about his furnishing the horse and wagon, etc. Q. Did he speak to you about 
guaranteeing him a certain compensation per week? A. No, Mr. Sohn told me that. 
Q. Did he speak to you about having sent Mr. Sohn to the St. Joseph's Hospital? 
A. No, I don't think so. I think he said that if he was responsible, he would pay 
the bills and if not, he would not. So he seemed very kindly disposed towards him 
and he seemed inclined to help him and he was solicitious about it. He did not offer 
to pay the bills unless he was held for it by the Commission. That is the way I 
understood him." 

On his cross-examination, applicant testified that he started out in the morning 
whenever he got loaded up and went out on his old route and Mr. Easton did not 
authorize him to go in any particular way ; that he came back whenever he pleased 
after going over his route and sold bread to whomsoever he wished to and Easton 
credited him with all bread returned. 

Easton's testimony was in effect that Sohn came to him and said he wanted to 
purchase his, witness', goods and go out and sell them and that the arrangement 
made was that Easton was to give Sohn "20 per cent on the retail price and 5 per 
cent on the wholesale stuff". He denied that he had guaranteed Sohn $15.00 
per week while he was working; denied that he had ever said anything to Sohn 
about wages ; that the arrangement "was strictly a buying or selling or a commission 
matter between" him and Sohn. 

The fact that Sohn chose his own time to go out and return and was not directed 
by petitioner where to go or to whom to sell, has some probative force but is not 
conclusive of the relation which actually existed, nor is it inconsistent with the 
claim that the relation was that of employer and employee. The same may be said 
of the arrangement by which the applicant was to be compensated for his services. 
The circumstance that these services were to be measuired by a per cent of the 
retail price of the bread sold did not "create a distinct relationship in law" ; 
(Jameron v. PUUhury et al, 173 Cal. 83 (3 I. A. C. Dec. 349) ; Brown v. Industrial 
Accident Commission (53 Cal. Dec. 241» ; 163 Pac. 664; (4 1. A. C. Dec. 73) ; 
nnd while in the cases cited, there were other circumstances tending to establish the 
relation, the principle was announced that the fact of compensation being fixed by 
the amount of the goods or lots sold did not in itself create the relationship of 
independent contractor. 

As was said in Cameron v. Pillshury, supra: "It is not an uncommon thing for 
retail merchants, for laundrymen, and the like to pay a commission to the drivers 
of their delivery wagons for all new business which they bring in. It has never been 
held that this circumstance creates a distinct relationship in law." Paying for 
services by a commission is frequently but a means of admeasuring compensation. 
We must in the present case assume as the fact, for applicant so testified, that he 
was to receive and was guaranteed $15.00 per week for his services. It appeared 
by the testimony of applicant that he performed duties other than of selling the 
bread ; that he, by direction of petitioner, delivered bread to the latter*8 whole- 
sale customers and to some of his retail customers which, while part of the services 
rendered, were not compensated except by the payment of the $15.00 per week wage. 

Applicant had previously performed for petitioner this same kind of service and 
l>etitioner knew what he could do and applicant knew \vhat was expected of him 
in order to earn the promised wage. It is fair to assume, and the evidence warrants 
the assumption that, while petitioner did not direct applicant in the performance 
of the service, it was mutually understood that applicant surrendered his entire time 
to the service being performed. It is not reasonable to suppose that petitioner would 
guarantee payment of $15.00 per week on any other assumption. 
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It is contended that the tenns "employer" and "employee**, as defined by sections 
13 and 14 of the act, and as held by the Commission in McCoy v. Kilpatrick, 
volume 1, page 601 of the Commission Reports, import the relation of master and 
servant and that the evidence herein does not measure up to the definition of the 
terms master and servant as defined by section 2009 of the Civil Code, which reads 
as follows: "A servant is one who is employed to render personal service to his 
employer, otherwise than in the pursuit of an independent calling, and who in such 
service remains entirely under the control and direction of the latter, who is called 
bis master/* Beyond dispute, Sohn was employed to render personal service to hia 
employer in undertaking to sell his employer's bread for a fixed compensation per 
week. Just why the bread was billed to him at retail prices and a weekly settlement 
was made is not fully explained. It might have well been for the purpose of finding 
whether Sohn was earning daily or weekly the pay guaranteed and thus to determine 
whether it was a profitable arrangement for the master. We do not think the 
section of the code, in applying it to the administration of the workmen's compen- 
sation act, should be construed to mean that Sohn was not a servant because his 
master did not specifically control his movements in making sales of the breads 
Sohn was not only to receive the bread and sell it but was to report daily and 
turn in any earnings in excess of $2.50 per day which was the daily pay at $15.00 
per week of six working days, and he was to report Saturday night and settle up 
for the week's sales and to receive whatever was due of his weekly wage of $15.00. 
In the course of this particular service he was also to make deliveries to wholesale 
customers and to retail customers who made purchase at petitioner's store. 

We think the evidence sufficient to justify the findings and to show that the 
relation existing between petitioner and applicant was that of employer and 
employee. 

The award is affirmed. 

CHIPMAN, P. J. 

We concur: 
BURNETT, J. 
HART, J. 



No. 4110— July 14, 1917. 

MANUEL CASPAR, AppUcatit, vs. WM. S. BREWSTER, JR., and NEW 
AMSTERDAM CASUALTY COMPANY, Defendants, 

Arising Out of Employment — Night Watchman Using Power Saw. — Where a 
night watchman, in order to fasten a door on which the lock was broken, turned 
on the electricity and attempted to cut a board on a circular saw and was injured, 
held that said act was incidental to the employment and that the injury arose 
out of the employment. 

Maurice J. Bleuel, attorney, for Applicant. 

Barry J. Colding, attorney, for Defendants. 

The applicant, who was nineteen years old, had been employed by 
the defendant William S. Brewster, Jr., as a laborer at defendant's 
shipyard at Oakland for about three months. There being insufficient 
work to justify the retention of applicant's services as laborer, he was 
employed by the defendant as night watchman at defendant's plant. 
On the night of March 9, 1917, the applicant noticed that a certain 
door was not fastened and that the fastening or bolt was broken. 
Having heard that there was someone in the neighborhood who might 
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attempt to break into the building and steal tools, and fearing for his 
own safety, he undertook to fasten the door by nailing a strip of wood 
across it. For the purpose of cutting a strip of wood the right size, he 
turned on the electricity and started a circular saw, and while using the 
saw suflPered permanent injuries to his hand. The evidence showed 
that the machinery was not run after working hours; that the applicant 
had never used this saw or any of the defendant's machinery during 
his employment at the plant; and while there was a conflict in the 
testimony as to whether the applicant had ever been specifically 
instructed not to use the saw, it appeared that he had never been given 
permission to use it. 

It was contended that the applicant's act of turning on the electricity 
and starting the machinery was undertaken for purposes outside of 
and not connected with the employment and that it involved a risk of 
injury not incidental to the employment, and that therefore the injury 
did not arise out of and was not proximately caused by the employment. 
The Commission found that the applicant had not been forbidden so to 
use the saw and held that his act was under the circumstances an act 
reasonably within the course of his employment as watchman and that 
the risk of injury while using the saw was a risk reasonably incidental 
to the employment and that therefore the injury arose out of the 
employment. 

Rehearing denied. 

Award annulled by first district court op appeal. 



No. 2013— July 18, 1917. 

MRS. C. E. BURNS, Applicant, vs. SNYDER'S I. X. L. LAUNDRY, repre- 
sented BY WESTERN INDEMNITY COMPANY, Defendants, 

Compensable Disability — Employee Disabled by EjFfects or Both an Indus- 
trial Injury and an Independent Condition.— Where a mangle worker 
sustained an abdominal strain and a ventral hernia which disabled her from 
work and she was later found to be suffering also from a disabling heart trouble 
which was not caused by the injury or the employment, held that the disability 
caused by the injury was compensable, regardless of the disability due to the 
heart condition. 

Id. — Id. — Rule Stated. — A disability caused by an industrial injury is compensable, 
regardless of a concurrent disability due to another condition not caused by the 
injury or the employment. 

The applicant was employed by the defendant Snyder's I. X. L. 
Laundrj' as mangle worker. On October 6, 1915, while lifting a pile 
of wet towels, she sustained an abdominal strain and a slight ventral 
hernia, by reason of which she was disabled from work. The evidence 
showed that she had undergone an operation for appendicitis in Oct(»- 
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ber, 1912, from which she had fully recovered, and that until the date 
of this injury she had suffered no disability because of any abdominal 
trouble. On March 4, 1916, she was accordingly awarded compensa- 
tion. A petition for rehearing filed by the defendants was thereafter 
denied. On July 10, 1917, the defendants fiOied a petition for termina- 
tion of the disability indemnity, which was based upon the report of 
a physical examination of the applicant by the defendant's physician 
on July 5, 1917. This report showed that the applicant still com- 
plained of abdominal pain which was caused by the injury and which 
disabled her from work, and that she was also suflEering from heart 
trouble which was diagnosed as myocarditis and valvular insuflficiency 
with hypertrophy; that this heart condition was of infectious origin 
and without causal connection with the injury and of itself precluded 
the applicant from any heavy work. 

The Commission held that an employee who is disabled from work 
by reason of an industrial injury is entitled to compensation for that 
disability, regardless of whether he is incapaciated from earning by 
reason also of another condition not caused by the injury, and that 
since the applicant was still disabled by reason of her injury on Octo- 
ber 6, 1915, she was entitled to compensation, even though she was 
suflfering from a heart condition not due to the injury and which also 
disabled her from work. An order was accordingly made on July 18, 
1917, denying the defendants' petition to terminate the disability 
indemnity. 



No. 1343— July 19, 1917. 

MAIvCOLM FRASER, Applicant, vs. HEAliY-TIBBETS CONSTRUCTION 
COMPANY AND ROYAL INDEMNITY COMPANY, Defendants. 

Permanent Disability — Loss of Kidney. — ^Where, by reason of a fall, a carpen- 
ter suffered the loss of one kidney, as a result of which he was unable to 
perform strenuous work as a carpenter, although the remaining kidney was 
normal and to a considerable extent performed the function of both kidneys, 
held that he thereby sustained a permanent disability equal to 20 per cent of 
total disability. 

Hankins and Hankins, attorneys for Appellant. 

Charles F. Ilellganz, attorney, for Defendants. 

The Findings and Award in this case were rendered on July 10, 
1915, and the case is reported in 2 I. A. C. Dec. 600. Pursuant to the 
Order of February 28, 1916, hearings were held and evidence received 
as to the applicant's disability. On June 23, 1916, an Order was made 
releasing the defendants from further liability to the applicant on 
account of the injury which forms the basis of this proceeding on the 
ground that the evidence showed that the disability sustained by the 
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applicant by reason of the injury had terminated on February 21, 
1916. The applicant filed a Petition for Rehearing from said Order, 
which was denied on September 11, 1916. On October 4, 1916, the 
applicant filed a petition alleging that he had suffered the removal of 
one kidney as a proximate result of the injury and praying for a 
permanent disability therefor. Further evidence was taken from which 
it appeared that the removal of the kidney was due to the injury ; that 
the remaining kidney was normal and that it would to a considerable 
extent perform the function of both kidneys but with some inter- 
ference with strenuous work as carpenter. 

The Commission found by analogy with a traumatic impairment of 
the respiratory function of the chest that the applicant had by the loss 
of the kidney suffered a permanent disability equal to thirty-one and 
three-fourths per cent of total disability; the Order releasing the 
defendants from any further liability to the applicant was rescinded 
and annulled and the Findings and Award were amended accordingly. 

A Petition for Rehearing filed by the defendants was granted, 
further evidence was taken and in an Order Amending the Findings 
and Award, made on June 21, 1917, it was held that the permanent 
disability was twenty per cent of total disability. The applicant filed 
a Petition for Rehearing from this Order in which it was claimed that 
the evidence did not justify this decision and that the applicant had 
not been given an opportunity to rebut certain new evidence received 
by the Commission on the issue of the degree of his permanent dis- 
ability. This Petition for Rehearing was denied on the ground that 
the applicant had full opportunity to have such rebutting testimony 
ready at the hearing and failed to do so; that voluminous testimony 
Jiad already been received from all parties and that further delay was 
unnecessary. 

Award affirmed by first district court of appeaIv. (See page 297.) 



No. 4201— July 21, 1917. 

PAUL F. E. IIURLBURT, by his guardian ad litem at^d trustee, RALPH D. 
SMITH, AppUoant, vs. H. G. McBURXEY, BOARD OF EDUCATION OF 
THE CITY OF LOS ANGELES and STATE COMPENSATION INSUR- 
ANCE FUND, Defendants. 

Employee or Independent Contractor — Schoolboy Engaged by Janitor as 
Assistant. — Where a school boy, who was not a janitor or window washer 
by trade, was engaged by the head janitor of a public school to assist in the 
janitor work and during the head janitor*s illness he did the latter's work, and 
he was paid by the hour and did not furnish his own tools or materials and 
did not undertake to accomplish a specified result or use his own discretion as 
to details but was subject to the direction of the head janitor and the principal 
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of the school, held that said boy was an employee and not an independent 
contractor. 
Identity of Employee — Assistant Engaged and Paid by Janitor of School — 
Substitute Employee. — A schoolboy engaged and paid by the janitor of a 
public school to act as a substitute for himself during a temporary illness was 
held to be an employee of the Board of Education and not of the janitor. 

Valentine & Newby, attorneys, for Applicant. 

The applicant, while acting as assistant janitor at the Monte Vista 
School in Los Angeles on April 5, 1917, sustained serious internal 
injuries when a window which he was cleaning slipped from its frame 
and caused him to fall to the ground. The chief issues in the case were 
whether the applicant was an employee or an independent contractor, 
and if the former, the identity of his employer. 

The defendant H. C. McBurney was employed by the defendant 
Board of Education as head janitor of the Monte Vista school and as 
such was responsible for the proper performance of the janitorial 
work of said school, for which he was paid a monthly salary of $?0 
and allowed an additional sum of $84.66 for the employment of extra 
help. He had complete control of the hiring and discharge of these 
extra employees, the time they should work and the wages they should 
receive, and, with the principal of the school, directed them as to the 
manner of doing their work. At the end of the month he reported to 
the Board of Education the names of those who had so worked during 
the month, together with the amounts due them, and they were paid 
directly by the Board up to the amount of $84.66. He paid out of his 
own salary any extra help which he employed for the work of the 
school in addition to the help which was paid from the allowance 
granted him by the Board of Education. He had engaged the services 
of the applicant at the school at intervals for a period of about two 
years and shortly before the date of the applicant's injury, there being 
a rush of work at the school, he engaged the applicant to take his place 
while he was ill. 

The applicant was not by business a janitor or window washer, but 
was a schoolboy ; he did not furnish his own tools or materials but used 
those supplied to the school by the defendant Board of Education; 
he was paid by defendant McBumey by the hour and did not under- 
take to accomplish any specified result in which he was to use his own 
discretion as to details, but was subject to the direction of the defend- 
ant ]\rcBurney and the principal of the school both as to the work to 
be done and the manner of doing it. Defendant Board of Education 
knew that defendant McBurney had theretofore employed extra help 
in addition to that for which the allowance was provided. 

The Commission held that the applicant was an employee and not 
an independent contractor; that he was engaged by the defendant 
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McBumey as a substitute employee and that he was an employee of 
the defendant Board of Education and not of defendant McBumey. 
An award was accordingly made in favor of the applicant and against 
the defendants Board of Education and State Compensation Insurance 
Fund. (See Clark vs. Morrison cfe Bums, 2 I. A. C. Dec. 110; Morias 
vs. San Jose, 3 I. A. C. Dec. 141 ; Sabini vs. Loura, 3 I. A. C. Dec. 354, 
4 I. A. C. Dec. 212.) 



No. 4242^-July 21, 1917. 

JOHN B. GOODWIN, Applicant, vs. NATIONAL CORNICE WORKS, a cobpoba- 
TION, AND MARYLAND CASUALTY COMPANY, A oobpobation, Defendants, 

AmsiNQ Out op Emplotmknt — Stkkst Injubt — Emploteb Injxjbed While on 
EzpsESS Ebrand fob EHFLOTm. — Where applicant, the president and shop 
foreman of a corporation, was asked by the vice president to deliver a message 
concerning corporate financial affairs to a stockholder of the corporation who 
lived near the applicant's home and the applicant took the car which he nslially 
took to go home and at a time when he usually went home, and after alighting 
therefrom proceeded to the house of the said stockholder to deliver the message, 
but the said stockholder was not at home, and while returning by the route by 
which he had come and which was also in the direction of his home, he fell 
and was injured, held that at the time of the injniy the applicant was acting 
within the course of his employment and that the injury arose out of the 
employment. (Commissioner Lissner dissenting.) 

The facts are stated in the following Opinion and Dissenting Opinion 
which were rendered with the Findings and Award. 

OPINION. 

We are of the opinion that the evidence in this case fairly warrants 
the following statement of facts: The applicant was employed in the 
City of Los Angeles. On Saturday, March 3, 1917, he was directed 
to perform an errand at Long Beach during the day. This errand was 
a service for the employer and for the benefit of the employer's business. 
The applicant also resides in Long Beach, a short distance from the 
place where the errand was to be performed, but the place of the errand 
took him some distance beyond his home. The applicant left the shop 
about 1 o'clock for Long Beach, going directly to the place where the 
errand was to be performed. After leaving this place he started 
towards his home, and while crossing a street which had been plowed 
up he fell and twisted his ankle, tearing the ligaments loose from the 
bone. At the time of his fall the applicant was still upon the street 
which he had used in going to the place of the errand and had not at 
that time diverged from what would have been his proper route back to 
the shop to go to his home, unless crossing the street to be on the side 
nearer his home may be considered as a divergence from the return 
route to the shop. 
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Under these circumstances, we are of opinion that the injury occurred 
in the course of and arose out of the employment and that award should 
be made in favor of the applicant. 

It is a familiar doctrine in the law of agency that an employee sent 
to perform an errand for the employer is in the course of his employ- 
ment both going and returning until such time as he may diverge from 
his proper route for purposes of his own. Similarly, under the Com- 
pensation Act an employee is under the protection of the law while both 
going to and returning from an errand. Until such applicant diverged 
from his proper return route to the shop, he would be acting in the 
course of his employment. At the time of his accident he had not 
diverged from the route which the errand had required him to take. 
While it is true that he was crossing to the side of the street nearest his 
home at the time of the accident, the street was the one upon which he 
had gone out in the course of his errand. An employee must be per- 
mitted to exercise his own discretion as to which side of the street he 
will walk upon, without taking him out of the course of his duties. 

If it be established that the injury occurred in the course of the 
employment, it necessarily follows in this case that it arose out of the 
employment. An injury arises out of the employment where it is due 
to some exposure incidental to or caused by his employment or to which 
he was exposed by his employment. Ordinarily, street accidents are an 
exception to this rule and deemed risks of the commonalty. If, however, 
the street accident occur to an employee who is habitually required to 
use the streets or other modes of transportation in the course of his work 
as a traveling salesman, etc., the risk is one incident to the employment. 
It is also well established that if an employee be sent upon a special 
errand requiring the use of the street, the risk of street accidents is 
incidental to the special errand. In the present case applicant was *'at 
the time of the injury'' (Sec. 12 of the Workmen's Compensation, 
Insurance and Safety Act) on a special errand for his employer and 
consequently his injury arose out of and happened in the course of his 
employment. 

For these reasons, we think applicant entitled to an award. 

A. J. PiLLSBURT, 

Will J. French, 

Commissioners. 
dissenting opinion. 
I dissent. 

Applicant was the president and shop foreman of the National 
Cornice Works whose shop was located in the City of Los Angeles. His 
home was at Long Beach. The accident happened on a Saturday after- 
noon. Work at the shop in Los Angeles was usually finished about noon 
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on Saturdays and on the day in question applicant left the shop for 
home about 1 p.m. Before leaving the shop he had been requested by 
the vice president of the company, who was also a working employee, to 
deliver a message concerning some financial transaction to a Mr. Phil- 
lips, another stockholder, who lived just across the street from appli- 
cant's home in Long Beach, and this applicant agreed to do. Applicant 
took his usual course to his home, that is, he boarded an interurban 
electric car about 1 p.m., arriving in Long Beach about 2 p.m., trans- 
ferred to a local electric car in Long Beach, and after alighting from 
the local car, walked about two blocks to his home, arriving there about 
2.30 p.m. However, instead of stopping at his own home as usual, he 
continued across the street to the residence of Mr. Phillips, and not 
finding Mr. Phillips at his home, crossed another street to another house 
directly opposite that of Mr. Phillips, hoping to find him there but not 
locating him; applicant then started for his own home, walking first 
along the sidewalk and then cutting diagonally across a rough street in 
doing which he suffered the accident which forms the basis of this 
proceeding. 

The next day he secured a physician and also by telephone notified the 
office of the Cornice Works in Los Angeles of the accident. About four 
weeks afterward a physician representing the insurance carrier herein 
called on applicant, an X-ray picture was taken, but no medical services 
were furnished by the insurance carrier. 

Applicant returned to work on May 25th but was paid his wages in 
full by the National Cornice Works during all of the period of his 
disability. 

In conformity with previous rulings of the Commission that no 
compensation can be allowed when wages have been paid in full during 
disability, no award is made for indemnity payments to anyone. A 
finding, however, is made that the National Cornice Works is entitled 
to receive the sum of $127.27 from the defendant Maryland Casualty 
Company which finding, in my opinion, is surplusage and has no place 
in this record because this Commission has no jurisdiction to make an 
award in favor of the employer against the insurance carrier to recoup 
the employer for payments made by the employer to the injured 
employee. (See Hartford Accident and Indemnity Co. vs. Reclamation 
District, 3 I. A. C. 266.) 

The award that is made is in favor of applicant against the defendants 
for certain expenses paid by applicant for medical supplies and for his 
doctor's bill. Applicant, however, was the president of the corporation 
whose duty it was under the Act to furnish applicant medical and surgi- 
cal supplies and treatment ; the bill of the surgeon and also the bill for 
medical supplies was therefore properly chargeable against the Cornice 
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Works, which should properly be held to have been represented by 
applicant in the incurring of the obligation for the surgical treatment 
and supplies. This Commission has consistently held that it has 
not jurisdiction as between an employer or insurance carrier and a 
physician or person furnishing surgical supplies, when the charge is 
properly one against the employer or insurance carrier, Maryland 
Casualty Company vs. Berry, 1 I. A. C. 237; Brown vs. Leavitt, 
2 I. A. C. 16 ; Simpson vs. Scharetg, 3 I. A. C. 147. In my opinion, the 
award in applicant's favor for the medical services rendered him and 
surgical supplies is improper and inconsistent with previous rulings of 
the Commission. 

The foregoing points, while valid, may be regarded as technical. On 
the merits however, in my opinion, applicant has no just claim for com- 
pensation. It is well understood under compensation decisions that 
street accidents are considered risks of the commonalty and not 
compensable unless they can be brought under certain well-recognized 
exceptions to the rule. Exceptions are justified when the nature of 
the employment itself subjects the employee to special risk or exposure 
or unusual hazard ; for example, where his duty takes him constantly 
upon the street (as a driver, solicitor or messenger) ; or he is sent on 
a special errand or into an unusually hazardous place (as a railroad 
yard) ; in which cases the risks of the commonalty become for the time 
being risks of the employment. But when there is no such special 
risk, exposure or unusual hazard, street accidents are not compensable. 

The rule is also well recognized and established that generally 
street accidents suffered while going to or returning from work are 
not compensable ; and especially should this rule apply where a service 
rendered by an employee in connection with his going to or returning 
from work, is rather a matter of courtesy and merely incidental, involv- 
ing a very slight deviation from a usual route between the place of 
employment and the home and does not occur in a particularly hazard- 
ous place. 

This principle was well expressed by this Commission in the case 
of Malott vs. Hcaley, 2 I. A. C. 127, in which it was said : 

**If employees are sent upon special missions for their 
employers they are under the protection of the act while upon the 
highways engaged upon such mission, but in such cases the mission 
itself must be the major factor in the employment and not merely 
incidental to the being upon the streets.*' 

In that case it was held that the risks of the employee were the risks 
of the commonalty and compensation was denied. Paraphrasing lan- 
guage employed in the Malott case, so here the errand itself was not 
the major factor but was merely incidental to the going home of the 
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president of the company after the usual closing time of the shop. 
It was a deviation of only a couple of hundred feet, involving only a 
few minutes at the very end of a journey of about twenty-five miles 
lasting about one hour and a half. The main purpose of applicant's 
making that trip was to go to his own home after his work for the day 
was done in the shop in Los Angeles — not to deliver the message; in 
other words, the attempt to deliver the message was a mere courtesy 
purely incidental to the act of returning from his place of employment 
to his own home and should not be regarded as an exception to the 
general rules above set forth. 

Meyer Lissner^ 
Commissioner, 



No. 4290— July 21, 1917. 

JOSEPH LOMOGLIO, Applicant, vs. ROBERT GREEN and MARYLAND 
CASUALTY COMPANY, Defendants. 

Arising Out of Employment — Injury While Going to Lunch on Employer's 
Premises. — Where a bootblack employed upon a ferryboat was required by the 
nature of his employment to eat his lunch upon said ferryboat and, while 
descending the stairs on his way from the bootblack stand to the lower deck 
where he ate his lunch, he slipped and sustained a hernia, held that said hernia 
arose out of and was proximately caused by said employment 

Id. — Id. — No Special Risk — Rule Stated. — Where an employee is required to eat 
his lunch upon his employer's premises, an injury sustained while on the way 
to lunch arises out of the employment, regardless of whether said employee is 
subjected to any special risk by reason of the nature or condition of the premises. 

Jurisdiction — Maritime Injury — Bootblack Injured on Ferryboat. — A con- 
tract of employment for the polishing of shoes of passengers on a ferryboat 
plying across San Francisco Bay, the employer not being the operator of the 
boat, is not a maritime contract and the Commission has jurisdiction over an 
injury sustained by the bootblack on board the ferryboat. 

John T, Fleming, attorney, for Applicant. 

F, M. Ayer, attorney, for Defendants. 

The applicant was employed by the defendant Robert Green as a 
bootblack on the ferryboat *' Santa Clara,'' plying between San Fran- 
cisco and Oakland. By the nature of his employment he was required 
to eat his lunch on board the boat, and the most convenient place in 
which to eat it was on the lower deck, with the crew. On April 17, 
1917, while descending the stairs on his way from the bootblack stand 
to the lower deck to eat his lunch, he slipped and sustained a hernia. 
It was contended that the injury did not arise out of and was not 
proximately caused by the employment for the reason that at the time 
of sustaining it the applicant was on his way to lunch and that he was 
not exposed by reason of his employment to any special risk, but misrht 
have sustained said injury on descending any stairs at any time. 
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It was held that since the applicant was required by the circumstances 
under which the duties of his employment were performed to eat his 
lunch upon the boat, he was acting within the course of his employ- 
ment while on his way to lunch ; that it is not necessary that the injury 
be sustained because of any special risk to which the employee is 
peculiarly exposed by reason of the nature or condition of his 
employer's premises and that since he was using a proper and natural 
means of getting to the place in which he was to eat his lunch, the 
injury arose out of and was proximately caused by the employment. 
(See Sterling vs. J. B. Inderredian Co,, 2 I. A. C. Dec. 192; Mulholland 
vs. Western Indemnity Co., 4 I. A. C. Dec. 182.) 

No question was raised by the defendants as to whether the appli- 
cant's employment was maritime in nature and therefore outside the 
jurisdiction of the Commission; it was stipulated that at the time of 
the injury the applicant and the defendants were subject to the pro- 
visions of the Workmen's Compensation Act and to the jurisdiction of 
this Commission, although such stipulation could not confer jurisdiction 
upon the Commission where it did not exist as a matter of law. But 
the Commission held that the contract of employment was not in any 
sense a maritime contract. It was not made between the operator of 
the boat and the applicant, and the services rendered by applicant were 
not in the operation of the boat but were merely an accommodation 
of a strictly nonmaritime nature incidentally provided for the con- 
venience of the passengers. The applicant was accordingly awarded 
compensation. 



No. 4363— July 21, 1917. 

HARRY J. EVANS, Applicant, vs. W. A. MEYERS, Defendant. 

Arising Out of Employment — Slipping of Semilunar Cartilage on Slight 
Bodily Movement — Previous Injury to the Knee. — Where a hotel porter 
kicked the hose of a vacuum cleaner and suffered a slipping of the semilunar 
cartilage of his knee and several years theretofore he had suffered an injury to 
the same knee, but had suffered no intervening disability therefrom, held that 
said injury arose out of the employment and was compensable. 

The applicant was employed by the defendant as a hotel porter at 
San Francisco. On February 7, 1917, he kicked the hose of a vacuum 
cleaner which he was using and suffered a slipping of the semilunar 
cartilage of his knee. He testified that he had kicked the hose in the 
same way many times before without injur\\ It appeared also that 
several years theretofore he had sustained an injury to the same knee 
while playing football but that he had fully recovered from this injury 
ijnd since then had frequently indulged in various kinds of athletics 
and labor w^ithout any disability whatever. 
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It was contended that the slipping of the cartilage caused by such 
a simple and ordinary movement, which was therefore liable to occur 
at any time, should not be charged to the employment. But the Com- 
mission held that the evidence was sufficient to establish that the injury 
arose out of and was proximately caused by the employment and the 
applicant was accordingly awarded compensation. (See Oiampolini' 
Lombardi Co. vs. Raggio, 3 I. A. C. Dec. 324; Veyhle vs. Veyhle (fc 
Collins, 3 I. A. C. Dec. 501.) 



No. 4355— July 31, 1917. 

KATHERINE READ, f>or hebself and as ouabdian ad litem of JESSIE READ 
AND HOWARD READ, heb minob childben, ApplioanU, vs. THE UNITED 
RAILROADS OF SAN FRANCISCO, a cobpobation, Defendant. 

Abising Out of Employment — Railboad Employee Riding Home to Lunch — 
INJUBY ON Leavino Oab. — Where a railroad employee rode to and from his 
lunch each day on his employer's cars without the payment of a fare and just 
after leaving a car on his way to lunch, he was killed by another of his 
employer's cars, held that said death did not arise out of said employment. 

Charles L. Brown, attorney, for Applicants. 
Abbott & Cannon, attorneys, for Defendant. 

This was an application by the widow and minor children of Edmund 
A. Read for a death benefit. The deceased was employed by the 
defendant at a daily wage as repairman at defendant's car barns in 
San Francisco. He was allowed by the defendant to ride each day on 
defendant s cars to and from his lunch without the payment of a fare. 
On April 24, 1917, the decedent rode as usual on one of defendant's 
cars to the street on which he lived to get his lunch ; as soon as he had 
left the car he ran around behind it to cross the street to go to his home 
and was struck and killed by another of defendant's cars. 

It was contended that while riding on the defendant's cars under 
the above circumstances, the deceased must be considered as acting 
within the course of his employment and that the death of the deceased 
arose out of the employment and was therefore compensable. But 
the Commission held that since at the time of the injury the deceased 
had left the car and was walking on the public street, the risk of the 
injury which he sustained was merely that of the commonalty and was 
not a special risk to which he was exposed by reason of his employment 
and that therefore the injury and death did not arise out of or in the 
course of the employment. In view of the short period of time which 
had elapsed between the decedent's act of leaving the car and the 
injury, it might be contended that the whole series of events was a 
part of but one transaction and that the decedent's injury should be 
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considered the same as an injury sustained while he was actually being 
transported in the defendant's car. But the Commission held further 
that while being thus transported in his employer's car from the place 
in which his work was performed to his home for lunch, the decedent 
was not performing any service incidental to his employment nor was 
he acting within the course of his employment, and that therefore, even 
so considered, the injury and death did not arise out of the employ- 
ment. (See Vlahos vs. Flinn i& Treaoy, 3 I. A. C. Dec. 493; Universal 
Film Mfg. Co. vs. Rothwell, 3 I. A. C. Dec. 191; Leite vs. Paraffine 
Faint Co., 2 I. A. C. Dec. 948 ; Zbinden vs. Union Oil Co., 2 I. A. C. 
Dec. 590; Perry vs. City of San Jose, 1 I. A. C. Dec. 537; Hisernmn vs. 
Garside, 1 I. A. C. Dec. 516; Crow vs. L. A. Ry. Co., 1 I. A. C. 
Dec. 449; Oallup vs. City of Pomona, 1 I. A. C. Dec. 242.) 



No. 3142— August 1, 1917. 

MRS. CARRIE OLSEN, Applicant, vs. RIGGERS & STEVEDORES UNION. 

No. 38-83, DefendanU. 

Employment — Picket on Strike Duty — Voluntary Service. — Where a member 
of a labor union volunteered for picket duty which was not compulsory, and 
he worked for only such time as he desired and he received strike benefits 
regardless of any service as picket, held that said picket was not an employee 
of said labor union. 

This was an application by the widow of Thomas A. Olsen for a 
death benefit. The deceased, a member of the defendant labor union, 
died from a gunshot wound received while he was serving as picket 
upon strike duty. The evidence showed that during a strike the 
members of the defendant union were entitled to strike benefits regard- 
less of any service rendered by them as pickets; that there was no 
requirement that any of the members serve as picket upon strike duty 
but that various members of the defendant volunteered to serve in that 
capacity, the service continuing during only such time as those serving 
desired and the members being free to volunteer or not as they chose. 

The Commission held that the deceased was not an employee of the 
defendant within the meaning of that term as used in the Compensation 
Act and therefore denied a death benefit. 
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No. 4340— August 3, 1917. 

MRS. ALICE MANN. Applicant, vs. J. A. JOHNSON and EMPLOYERS* LIA- 
BILITY ASSURANCE CORPORATION, Defendants. 

Insubaxce — Return or Policy for Cancellation — Broker Agent op Company 
AND Not op Assured. — Where an insurance broker obtained a policy of insur- 
ance from the assured employer and returned it to the insurance company 
which intended to cancel it, held that a broker is the agent of the assured only 
as to securing insurance and that in so returning the policy to the company, 
said broker acted as the agent of the company and not of the assured. 

Id. — Rescission op Policy por Misrepresentation — Cokmenoement op Pro- 
ceedi;«qs por Compensation Terminates Right to Rebohtd. — ^Where a policy 
of insurance was issued upon an application which contained misrepresentations, 
and proceedings for a death benefit were commenced on such policy against the 
insurance company and the insurance company thereafter issued a five days* 
notice of cancellation in accordance with the terms of the policy, held that the 
policy could not be avoided after the commencement of said proceedings. 

Liability of Insurance Carrier — Poucy Voidable por Misrepresentation — 
Intervention op Rights op Innocent Third Party. — Where a policy of 
compensation insurance was issued and proceedings were instituted thereon for 
a death benefit and the insurance company thereafter issued a notice of cancella- 
tion of the policy on the ground that it was obtained by th^ assured employer 
upon misrepresentations, held that since the applicant's rights had accrued at 
the time of the injury and before cancellation of the policy, the policy could not, 
as against the applicant, be avoided because of the employer*s misrepresentations. 

Jurisdiction — Determination op Validity op Insurance Policy. — ^The Com- 
mission has jurisdiction to consider and determine the validity of a policy of 
insurance against liability under the Compensation Act 

Procedure and Practice — Jurisdictional Defense Raised fob First Time on 
Rehearing — Defense Not Considered. — Where the jurisdictional defense that 
the injury was maritime in character was raised for the first time on petition 
for rehearing and it did not appear that this defense could not have been raised 
at the hearing, held that said defense could not be considered. 

Wm, R. Oeary, attorney, for Applicant. 

Redman & Alexander, attorneys, for defendant Insurance Carrier. 

D. Hadsell and Joe O, Sweet, attorneys, for defendant Johnson. 

This was an application by the widow of Charles S. Mann for a 
death benefit. The deceased was employed by the defendant J. A. 
Johnson as a ship joiner. On March 9, 1917, while he was at work 
upon a ship at Alameda, said employee fell and broke his neck, as a 
result of which he died from hypostatic pneumonia on May 14, 1917. 
The principal issue in the ease w^as that of whether the defendant 
employer was at the time of said injury insured by the defendant 
Employers' Liability Assurance Corporation against liability under 
the Workmen's Compensation Act. This issue arose out of the follow- 
ing circumstances: 

One Creed, an insurance broker, applied to the Employers' Liability 
Assurance Corporation for a policy of compensation insurance for 
defendant Johnson. Creed made out the application, procured the 
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l)olicy and delivered it to Johnson, who did not read it or know any 
of the statements in it or in the application. Two of the statements 
in the application were to the effect that during the past two years 
no company had canceled or refused to issue workmen's compensation 
insurance to the applicant and that no company had insured this 
risk during the past year except the Hartford Accident and Indemnity 
Company. These statements were incorrect and were known by Creed 
lo be incorrect at the time that he made them since, to his knowledge, 
policies had been canceled within the previous year by both the Hart- 
ford Accident and Indemnity Company and the New Amsterdam 
Casualty Company, the reason for the cancellation of the Hartford 
Accident and Indemnity Company policy being that that company 
was withdrawing from the field of compensation insurance and the 
reason for the cancellation of the New Amsterdam Casualty Company 
policy, as appeared from its notice of cancellation, being the fact that 
that company had decided to discontinue the boat building hazard. 

The defendant insurance company's policy was issued in February, 
1917. About May 25th, which was eleven days after the death of the 
deceased, this defendant discovered the incorrectness of the above 
statements and at once requested Creed to secure a return of the 
policy. Creed obtained the policy from defendant Johnson upon the 
statement that the company wished the policy back, without giving 
any reason therefor, and that it would be returned whenever the 
defendant resumed active work and needed it. Creed returned the 
policy to the defendant insurance company on June 1st, stating that 
it was brought in for cancellation but that the premium would probably 
be paid, so that it should not be marked "not taken." The application 
in this proceeding was filed by the widow on June 2d, and seven or 
eight days later the defendant insurance carrier issued a formal five 
days' notice of cancellation, as required by the terms of the policy, 
for misrepresentation in defendant Johnson's application for the 
policy. The defendant Employers' Liability Assurance Corporation 
contended that the policy, having been obtained by misrepresentation, 
was void from the beginning and that therefore it was not liable 
thereon for the death benefit. 

The Commission held that although a broker is usually regarded as 
the agent of the assured instead of as the agent of the insurance com- 
pany, this implied agency is limited to the securing of insurance ; 
that Creed, in returning the policy to the company after obtaining it 
from Johnson upon a misrepresentation, must be considered as the 
agent of the company and that therefore Johnson's act in returning 
the policy to the company through Creed could not be considered as a 
return of the policy by him for cancellation or as a consent on his 
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part that it be canceled. It was held further that since the policy 
itself provided for five days' notice of cancellation, the first and only 
valid attempt to cancel the policy was made on the issuance of this 
notice after the widow had filed her application for compensation and 
that therefore, under the express terms of the policy itself, it must be 
held that at the time of the filing of the application herein, the policy 
was in full force and effect. Furthermore it was held that although 
imder Section 2580 of the Civil Code of California the insurance 
carrier was entitled to rescind the contract of insurance for misrepre- 
sentation from the time when the representation became false, never- 
theless the misrepresentation made the policy voidable only and not 
void and, under the provisions of Section 2583 of the Civil Code, the 
right of rescission must have been exercised previous to the commence- 
ment of this proceeding and that the filing of the application with the 
Commission terminated the right to rescind. 

The Commission held also that a misrepresentation by the employer, 
while it might be a defense to the insurance carrier upon a suit by the 
employer on the policy, could not be raised against an applicant in 
proceedings on said policy for compensation, who is an innocent third 
party whose rights have intervened in the mean time. The applicant 
herein was in no way connected with any fraudulent misrepresentation ; 
her right upon the policy, which accrued on the happening of the 
injury, intervened prior to any rescission of the policy. (See Lakos 
vs. Pacific Coast Casualty Co., 2 I. A. C. Dec. 27; Graves vs. Pacific 
Coast Casualty Co., 2 I. A. C. Dec. 29.) It was therefore held that at 
the time of the injury and the death and at the time of the filing of the 
application herein, the defendant employer was insured by the defend- 
ant Employers' Liability Assurance Corporation against liability under 
the Compensation Act by a policy which was in full force and effect 
at said times, and that the defendant insurance carrier was therefore 
liable for any compensation to which the application was entitled on 
account of said injury and death. 

The defendant insurance carrier contended also that any question 
Involving the validity of the policy is a question between the employer 
and the insurance carrier and therefore without the jurisdiction of the 
Commission. But the Commission held that it has jurisdiction to con- 
sider and determine the validity of policies of compensation insurance 
as a necessary incident to its jurisdiction to determine the liability of 
employers to injured employees for compensation. 

The defendant insurance carrier filed a petition for rehearing in 
which the above contentions were again raised for consideration and in 
which it was contended also that the Commission has no jurisdiction 
over this proceeding by reason of the alleged maritime nature of the 
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injury. In support of this latter contention an aflSdavit was attached 
to the petition for rehearing to the eflPect that the injury occurred upon 
a dredger which was afloat in public navigable waters. This affidavit 
was not offered as newly discovered evidence nor was any claim made 
nor did it appear that the contention could not have been raised before 
the submission of the case or the rendering of the Findings apd Award. 
The Commission held that this jurisdictional defense had not been 
properly raised and could not be considered and the petition for 
rehearing was denied. 

Writ of review issued by supreme court: Pending. 
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No. 2531— August 10, 1917. 

J. D. MASON, Applicant, vs. ATOLIA MINING COMPANY and CALIFORNIA 
CASUALTY COMPANY, Defendants, 

Decided August 18, 1916, and reported in 3 I. A. C. Dee. 394. 

(54 Cal. Dec. 123) 

L. A. No. 4978. In Bank. August 10, 1W7. 

ATOLIA MINING COMPANY and CALIFORNIA CASUALTY COMPANY, 
PeUtioners, v. INDUSTRIAL ACCIDENT COMMISSION, Re8pond€nt, J. D. 
MASON, Applicant. 

CouBSE OF Emplotkknt — Injuby to MmEB ON Night Shift — Inybstioation 
OF Cause of Unexploded Blast — Shooting by Guabd. — Injuries sustained by a 
miner working on a night shift from being shot by one of the guards employed 
around the mine to prevent theft of its ores, while be was in the act of proceeding 
from the mine to his tent after having returned to the mine at the close of his hours 
of labor, pursuant to an established mining custom, to discover why certain blasts 
fired by his departing shift had not exploded, are injuries resulting, growing out of 
and occurring in the course of his employment. 

For Petitioners — Gavin McNab, Oliver B. Wyman. 
For Respondent — Christopher M. Bradley. 

Application for a writ of review prayed against Industrial Accident Commission 
and J. D. Mason. 

Review to consider an award of the Industrial Accident Commission. J. D. 
Mason was employed as a miner by the Atolia Mining Company^ petitioner herein. 
He was working on a night shift. His hours of labor ended at 2 o'clock a.m. It 
was a part of the duty of the men of the shift to drill blasting holes, load them 
with explosives and fire the shots at the end of their work. Upon the morning of 
his injury he and two of his fellows had drilled fourteen holes, had loaded them, and 
when upon th^ point of leaving the mine had lighted the fuses and ascended the shaft 
about one hundred feet, where they waited, listened and counted the explosions, as 
it was their duty to do. They counted but twelve explosions instead of fourteen. 
The evidence shows that it is the mining practice under such circumstances either 
to report the missed shots to the superintendent, or for the miner to safeguard the 
property and prevent injury to the next shift working in the same place, by making 
investigation and doing something toward remedying the conditions. It is further 
in evidence that in small mines such as the Atolia, the established mining practice 
is for one or another of the departing shift which has fired the shots to investigate 
and if possible remedy the dangerous situation left by the charges which have 
not exploded ; also that because of the smoke, gas and fumes caused by these 
explosions it is prudent to wait a reasonable length of time for their dissipation 
before visiting their locality. Under these circumstances it is shown that plaintiff, 
an experienced miner, who declares that it was "second nature for me to do those 
things : I have done it all my life," went to his tent about two hundred yards away, 
washed his face and hair, for he worked bareheaded, and returned to the mine. 
His fellows on the shift lived a longer distance from the mine and they went on 
home. He revisited the scene of the explosions about twenty minutes after. His 
investigation disclosed that all of the shots had been fired, which not infrequently 
occurs, as sometimes two or more of them go off simultaneously and the detonation 
sounds Bs one discharge. So he ascended the shaft, and carrying his miner's light, 
proceeded to his tent. Guards had been placed around the mine to prevent theft of 
its ores ( "highgrading," as this form of theft is called by the miners). While he 
was wa'lking to his tent he was, without warning and while still carrying his light, 
shot from the rear by one of the guards employed by defendant. 
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The contention under this writ is that his hours of labor having ceased, even 
though he was engaged in protecting his master's property, he was but a volunteer 
and cannot recover. Again it is contended that the evidence shows that Mason was 
the victim of a premeditated and unjustifiable assault and therefore cannot recover. 
Upon neither of these grounds can this award be annulled. The recognized 
custom of miners, carried out with the knowledge and approval of the mine owners 
(a custom which manifestly makes for the protection of the mine owners them- 
selves, in lessening the liability of injury from unexploded blasts by the oncoming 
new shift, ignorant of the conditions), becomes in all essentials for this award a 
part of the duty of the miner in the performance of his work, and his injuries thus 
resulting, grew out of and occurred in the course of his employment. 

Upon the second proposition, while unquestionably it was a heedless and reckless 
thing for the guards thus to have shot a man without more investigation as to his 
character and intentions than was here shown to have taken place, yet every legal 
presumption favoring innocence, the argument will not be sustained that these guards 
deliberately perpetrated an assault to commit murder. To the contrary it will be 
held that the man who fired the shot, himself the chief guard, believed that the cir- 
cumstances justified him in so doing and that thus he was acting within the line of 
his own employment, and under this view Mason, having been injured by the negli- 
gent performance of an act within the general scope of the duties of the employee 
inflicting the injury, is entitled to his recovery. 
The award is sustained and the writ discharged. 

HENSHAW, J. 
We concur: 
SLOSS, J. 
SHAW, J. 
MELVIN, J. 
ANGELLOTTI, C. J. 
LAWLOR, J. 



No. 4436— August 13, 1917. 

WILLIAM J. ELLIS and JOHN ELI.IS. Applicants, vs. MESSRS. J. PEDRONI 
AND R. PIERCY, Defendants. 

Employment — Sufficiency of Evidence — Employment of Sixteen Year Old 
Boy as Taxi Driver. — Where the defendants, the owners of a taxicab business, 
maintained a loose system of employing drivers whereby they allowed any 
competent person in their office to drive their taxicabs for as much of the day 
as he chose, and the applicant, a boy sixteen years old, walked into the defend- 
ants* office and sat down and the telephone oi>erator asked him if he would 
take the car and he did take it on two trips and defendants* manager, on passing 
through the office, asked the applicant if he had a license to drive and, on being 
informed that he had not, told him that he had better get one if he was going 
to drive and then informed him that there was some one in his car, and the 
applicant was injured while cranking the car and the defendants thereafter paid 
him the regular drivers* commission for his sen'ices, held that the applicant was 
an employee of the defendants. 

The applicant, a boy sixteen years old, sustained an injury to his 
right wrist on May 7, 1917. while cranking: a Ford taxicab used -by the 
defendants in the taxicab business conducted by tliem at Vallejo. The 
chief issue in the case w^as whether the applicant was an employee of 
the defendants. 
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The evidence showed that, due to the fact that the defendants* cars 
were available for service from 6.30 o'clock in the morning until 
2 o'clock the next morning, they found diflSculty in keeping drivers 
for a whole day and allowed any competent person in the office to drive 
for as much of the day as he chose. The drivers were paid as wages 
a certain commission on collections. On May 7, 1917, the applicant 
walked into defendants' office and sat down; a call came in and, a 
regular driver apparently being out to lunch, the defendants' telephone 
operator asked applicant if he would take the car. He drove the car 
on two trips, although it did not appear that he had theretofore driven 
for the defendants. The defendants' manager, on passing through the 
office, asked applicant if he had a license and, on being informed that 
he had not, the manager told him that he had better get one if he was 
going to drive, and then informed him that there was someone in his 
machine. The applicant, in cranking the machine, sustained the injury 
which was the basis of this proceeding. Defendants' manager, after 
talking the applicant to a physician, paid him the regular driver's 
commission for his services. He testified that he did not know whether 
the applicant was hired by the defendants or not and that he had not 
seen him driving before. 

The Commission held that, in view of the loose methods of employ- 
ment which were in vogue in defendants' office and the fact that the 
applicant actually drove one of ^ the defendants' cars with their man- 
ager's knowledge and that he was paid for his services, the evidence 
was sufficient to show that the relation existing between the applicant 
and the defendants was in effect a contract of employment. The appli- 
cant was therefore awarded compensation. (See Villaneva vs. T^ox 
Film Co,, 4 I. A. Com. Dec. 191.) 



No. 4152— August 14, 1917. 

LAWRENCE KNUDSEN, Applicant, vs. C. A. KALLSTROM and FIDELITY 
& CASUALTY COMPANY OF NEW YORK, Defendants. 

Procedure and Pbacticb — What Constitutes Fiunq AlPPLIoation with Com- 
mission — Request fob Permanent Disability Rating. — ^The filing with the 
PeimaDent Disability Rating Department of the Commission of a request for a 
rating upon one of the customary blanks supplied by the Commission, accom- 
panied by a surgeon's report giving a detailed description of the permanent 
injury sustained and a certificate of the employer setting forth the applicant's 
wages constitutes the filing of an application within the meaning of Section 22 
of the Act. (Commissioner Pillsbury dissenting.) 

Id. — Id. — Rule Stated. — It being the policy of the law to encourage informality 
in proceedings before the Commissioner, no particular form is required for an 
application for compensation. 
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Statute of Limitations — Running of Statute Stopped by Wtltsq of Request 
FOB Permanent Disability Rating. — The filing with the Permanent Disability 
Rating Department of the Commission of a request for a permanent disability 
rating, together with a surgeon's report giving a detailed description of the 
permanent injury sustained and a certificate of the employer stating the 
applicant's wages stops the running of the period of time limited for instituting 
proceedings before the Commission. (Commissioner Pillsbury dissenting.) 

The applicant, a shingle weaver employed by defendant near Field- 
brook, suffered permanent injuries to the third and fourth fingers of 
his left hand while operating a power saw. The facts of the case are 
stated in the following Opinion and Dissenting Opinion which were 
rendered with the Findings and Award. (See also MUler vs. Oak Ridge 
Oil Co., 4 I. A. C. Dec. 129.) 

OPINION. 

This case presents a novel question arising under the period of 
limitations prescribed by Section 16 of the Workmen's Compensation, 
Insurance and Safety Act. The applicant, Lawrence Knudsen, was 
injured on the 29th day of June, 1916, and filed a formal application 
with this Commission for adjustment of claim on the 2l8t day of 
April, 1917, which was more than six months from the date of the 
accident. There was no payment or agreement to pay compensation 
and no further disability within the meaning of Section 16. The claim 
is therefore barred unless the circiynstances hereinafter mentioned 
change this result. 

On the 9th day of October, 1916, within six months of the accident, 
the applicant sent to the Commission a request for a permanent dis- 
ability rating, accompanied by a surgeon's report giving a detailed 
description of the permanent injury sustained, and a certificate of the 
employer setting forth applicant's wages, all being upon the Com- 
mission's form provided for this purpose. This form has never been 
considered heretofore as a formal application for adjustment of claim, 
being intended only as a request for advice to be used in negotiations 
between the parties leading to informal settlements. This Commission 
maintains a Permanent Disability Bating Department, the function 
of which is to rate permanent disabilities, assist by conciliation in 
permanent injury cases in a purely informal and advisory capacity, 
and to gather and compile statistics leading to a more accurate rating 
of permanent injuries. It was a form used by this department for the 
gathering of statistical information and the furnishing of an estimate 
for the use of parties in informal settlement that was used by the 
applicant in this case. It is now contended that this blank contains all 
of the requisites of a valid application for adjustment of claim. If 
this contention is correct, the document was received by the Commission 
it: time and the applicant's claim is not barred. 
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Upon considering again the form in question, we are of opinion that 
it contains all of the requisites for a valid application. No particular 
form is required for an application for compensation, Section 22 
stating only **an application in writing stating the general nature of 
any dispute or controversy concerning compensation, or concerning any 
right of liability arising out of , or incident thereto • • • .'* The 
form is addressed to the Industrial Accident Commission. It is 
headed ** Industrial Accident Commission of the State of Califor- 
nia, Permanent Disability Rating Department • • • Employee's 
Bequest For Permanent Disability Rating. (For instructions see 
reverse side. Do not attempt to execute blank without first carefully 
reading instructions.) " The first sentence of the ins^ctions upon the 
reverse side is as follows: **This blank, when properly executed and 
filed with the Industrial Accident Commission of the State of Cali- 
fornia, presents your request for a permanent disability rating." 

The document also presents a controversy in that the Commission is 
appealed to to fix the percentage of permanent partial disability sus- 
tained. Furthermore, the document appeals to the Commission for the 
action of one of its departments upon the claim and contains the 
names and addresses of the employer and insurance carrier, from 
whom payments would be due if the claim were approved. 

It is the policy of the law to encourage informality in proceedings 
so that injured employees may be able to prosecute their claims speedily 
and in most cases without the necessity of legal assistance. If any 
particular form were to be insisted upon in filing pleadings this 
meritorious object would be defeated. 

For these reasons, we are of the opinion that a valid application was 
filed within the time prescribed by Section 16. 

Will J. French^ 
Meyer Lissneb^ 
Commissioners. 

dissenting opinion. 

Section 16 (a) of the Workmen's Compensation, Insurance and 
Safety Act declares that, ** Unless compensation is paid or an agreement 
for its payment made within the time limited in this section for the 
institution of proceedings for its collection, the right to institute such 
proceedings shall be wholly barred." 

Section 22 reads as follows: 

Upon filing with the Commission by any party in interest of an 
application in writing stating the general nature of any dispute or 
controversy concerning compensation, or concerning any right of 
liability arising out of, or incident thereto, jurisdiction over which 
is vested by this act in the Commission, including any controversy 
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relating to or arising out of the provisions of subsection (a) of 
section fifteen of this act, a time and place shall be fixed for the 
hearing thereof, which shall be not less than ten days nor more 
than forty days after the filing of such application. 

In my judgment, the filing with the Permanent Disability Rating 
Department of the application for the rating of the permanent dis- 
ability of Knudsen did not meet the requirements of either of these 
provisions of the Act. It did not constitute a beginning of proceedings 
for the collection of compensation and it did not "state the nature of 
any dispute or controversy" concerning compensation, as provided in 
Section 22. For these reasons it did not amount to an ''application" 
within the meaning of the Act and did not bar the operation of the 
statute of limitations. 

I am little disposed to regard any such proceeding with technical or 
exacting eyes, but I can not bring myself to believe that every letter of 
inquiry sent to this Commission, or every report of an injury referable 
to the Statistical Department, or every request for rating of permanent 
disability must be treated as an application for adjustment of con- 
troversy merely because an injured person has stupidly so regarded it 
and thereby slept upon his rights until he has lost them. 

In this case Knudsen had every opportunity, if he did not get the 
information he sought, to write to the Commission for instructions or 
in some other way make it manifest that there was a controversy to be 
adjusted, whereupon the Commission would have sent him the neces- 
sary blanks and have given him the necessary information to safeguard 
his interests. 

Nor do I think that the employer or insurance carrier are without 
rights in the premises. They have a right to know if any application 
for adjustment of controversy has been made and they also have a 
right to demand that any pretended application, so in essence whether 
in form or not, be a real application for such adjustment. Such was not 
the fact in this case. No issue was placed in controversy. Neither the 
employer nor insurance carrier were advised that there was any 
controversy. 

Furthermore, I think the proceeding will prove futile in that it is 
extremely unlikely that any court will regard such a document as was 
filed in this case as a beginning of proceedings or an application for 
adjustment and that any award made in the pursuance thereof will 
have any validity which an employer or insurance carrier will be 
bound to regard. A. J. Pillsbubt, 



Commissioner. 



Rehearing denied. 

Award annulled by supreme court. 
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No. 4248— August 14, 1917. 

L. GEIER, Applicant, vs. MYERS DARLING HINTON CO. and OCEAN ACCI- 
DENT & GUARANTEE CORPORATION, A corporation, Defendants. 

Medical and Surgical Treatment — No Notice op Injury — Liability or Em- 
ployers FOR Treatment on Learning of Injury. — Where an employee suf- 
fered aD industrial injury and procured treatment by a physician of his own 
selection, and the employer knew nothing of the injury for three weeks and 
the injured employee at no time either requested his employer to furnish further 
medical treatment or indicated his willingness to abandon his own physician if 
his employer desired to furnish a different one, held that on first becoming 
aware of the injury and the necessity of medical treatment therefor, the 
employer was bound to tender such treatment and by his failure to do so, became 
liable for the reasonable value of the treatment procured by the injured employee 
after the date of the notice of the injury. 

Id. — Id. — Rule STATED.—TTie failure of an injured employee to afford to his em- 
ployer an opportunity to provide medical treatment relieves the employer from 
the obligation to furnish such treatment during the time that such opportunity 
is denied, but does not exempt the employer from the obligation to tender treat- 
ment as soon as he has an opportunity to do so. (Commissioner Pillsbury dis- 
senting.) 

The facts are stated in the following Opinion which was rendered 
with the Findings and Award: 

OPINION. 

In this case the applicant, L. Geier, was injured on March 19, 1917, 
while in the course of his employment. The principal controversy 
raised in the case i? as to the liability of the employer and. the latter 's 
insurance carrier for applicant's medical expense. 

The record, in our opinion, substantiates the defendant's claim that 
the employer was not notified of the accident upon the day it happened 
and had insufficient information to place it upon inquiry until three 
or four weeks later. Mr. Hinton, secretary of the defendant employer, 
testified that Geier appeared in his office on May 3 and gave full infor- 
mation of his accident then. Mr. Elives, the superintendent who hired 
applicant, testified generally to being informed of the details of the 
accident by applicant three or four weeks afterwards, which was a week 
and a half before applicant brought his insurance papers in for signa- 
ture. As the insurance papers were brought to Mr. Hinton on May 3, 
we may roughly assume that the date of the first substantial notice of 
injur>' was about April 21. Naturally the defendants are not liable 
for any of applicant's medical expenses prior to the last mentioned 
date, as the Workmen's Compensation Act holds the employer liable 
for medical expenses only where he has neglected or refused to provide 
medical facilities of his own. There can be no neglect or refusal until 
such time as the employer has had opportunity to furnish treatment. 

During the interval between his injury and the first notice to the 
employer, applicant went to a physician of his own selection, who has 
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continued to treat him from that time until his recovery. On April 
21 applicant did not request the defendant to furnish further medical 
treatment or indicate his willingness to abandon his own physician if 
defendants desired to name a different one. Nevertheless, we are of 
the opinion that the employer should have tendered medical treatment 
when it first became aware of the injury and of the necessity for treat- 
ment of some sort, and that by its failure to tender treatment on 
April 21 it has become liable for the reasonable value of medical treat- 
ment procured by the applicant since that day from his own physician. 

Broadly, the Compensation Act requires the employer to furnish and 
pay for the medical treatment needed by his employees on account of 
injury sustained in the course of their employment. This burden to 
furnish medical treatment is as positive and broad as the obligation to 
pay disability compensation or a death benefit. While the employer 
may be relieved of the obligation for a time by reason of the failure 
of the employee to afford it opportunity to provide treatment, such 
relief does not amount to a permanent exemption from liability for 
later treatment, but merely to a suspension during the time that the 
opportunity is denied. Whenever, therefore, the employer becomes 
aware of the necessity for treatment, following any industrial injury, 
his obligation to tender it returns, and, in default of such tender, he 
is liable for the reasonable value of treatment procured elsewhere. 

As we have held in many prior decisions, the burden is not upon the 
injured employee to ask for treatment, but upon the employer to fur- 
nish or offer it as soon as the necessity for it becomes apparent. There 
may be exceptional cases in which an employer is excused permanently 
because of the failure of the employee to afford prompt notice of his 
injury, but, without discussing the nature of such exceptional cases, 
it is sufficient to say that this is not one of them. 

For these reasons, it is deemed proper to award the reasonable 
value of applicant's medical expenses after April 21 against the 
defendants. 

Will J. French, 
Meyer Lissner, 

Commissioners. 

DISSENTING OPINION. 

I dissent from the foregoing Opinion for the following reasons: 
It is entirely proper to make the employer or insurance carrier 
chargeable whenever such employer or insurance carrier has neglected 
or refused seasonably to furnish medical treatment and I think that 
my associates are right in saying that, as a general rule, whenever an 
employer learns of an injury to one of his employees, he should 
immediately take steps to see that necessary medical treatment is 
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furnished, but I also think that there are proper exceptions to such 
rule and the ease under consideration affords such an exception. 

When, on the 3d of May, applicant informed Mr. Hinton that he 
had been injured on the 19th of April, nothing was said about medical 
treatment by either party and the defendant had no reason to believe 
that medical treatment would be accepted if proffered. It was a 
matter in relation to which neither party manifested the slightest 
interest. Geier had secured his own treatment weeks before and at 
no time intimated that he desired or needed any further treatment, 
and I do not think that the mere fact that defendant did not then 
and there tender treatment should make him chargeable with any 
treatment thereafter furnished. 

If an injured employee secures his own treatment and, at any time 
thereafter, becomes dissatisfied with it, or finds that the burden of 
cost is greater than he can well bear, he should be permitted to go to 
his employer and demand that further treatment be furnished, where- 
upon the employer should be chargeable therewith, but not in a case 
like this, where the issue of treatment is not raised by either party 
and the employer has no reason to believe that such treatment, if 
tendered, would be either accepted or desired. 

The rule imposed by my associates is, in my opinion, more convenient 
than just in application. 

A. J. PiLLSBURY, 

Commissioner. 



L. A. No. 2— August 21, 1917. 
MRS. ELEANOR PRICE. BERTHA PRICE and WILLIAM R. PRICE, minors, 

BY THEIB MOTHER AND GUARDIAN AD UTEM, MRS. ELEANOR PRICE, 

Applioants, vf. SAN PEDRO STEVEDORING COMPANY, a oobporation, 
AND LONDON GUARANTEE & ACCIDENT COMPANY, A cx)rporation, 
Defendants. 

Jurisdiction — Maritime Injury — Injury to Longshoreman on Dock. — Where 
a longshoreman was fatally injured while working upon a dock, held that this 
Commission has jurisdiction to award a death benefit on account of said injury. 

Edward B. Bantzer, attorney, for Applicant. 

This was an application by the widow and minor children of Richard 
Price for a death benefit. The deceased was employed by the defendant 
San Pedro Stevedoring Company as a longshoreman engaged in unload- 
ing lumber from a vessel. On June 16, 1917, he was employed upon 
a dock at San Pedro. While riding upon a crane to a place at which 
he was to put away his employer's tools, the crane suddenly turned 
and crushed him, inflicting an injury from which he died the next day. 

The Commission held that it has jurisdiction over this injury and 
accordingly awarded a death benefit to the applicant, Mrs. Eleanor 
Price. 
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No. 4342— August 21, 1917. 

F. S. CRAMER. Applicant, vs. OCEAN PARK PIER COMPANY, formerly 
STATE INVESTMENT COMPANY, and STATE COMPENSATION 
INSURANCE FUND. Defendants. 

Emplotment — Schoolboy Playing Push Ball as Attraction at Dancing 
Pavilion — Remuneration of Indeterminate Value. — Where a schoolboy 
was engaged to play push ball at stated times at a dancing pavilion as an 
attraction and his only remuneration was a pass which allowed him to dance 
at will at the pavilion and which was of indeterminate value, and he was 
subject to the complete direction and control of the manager of the pavilion 
as to when he should play, and the games were conducted according to rules 
formulated by said manager, and the pass could be revoked whenever said boy 
ceased for any reason to play, held that said pass did not constitute earnings 
of a money value upon which compensation can be based and that therefore 
said boy was not an employee. 

The applicant was a high school student. The defendant Ocean Park 
Pier Company maintained a dancing pavilion on Ocean Park Pier, to 
which an admission of 5 cents per dance was charged. During the 
winter months the management provided entertainment in the form 
of push ball games as an attraction, the games being free to those at 
the pavilion. These push ball games were played by groups of boys 
from the vicinity, with whom the manager had arranged the formation 
of certain teams, which were organized into a league. Different busi- 
ness houses donated suits for advertising purposes and the games were 
played according to rules laid down by the manager at the time of the 
organization of the teams. The games were to be played on stated 
evenings of each week at an hour named on each evening by the defend- 
ant's manager. Each of the players received as remuneration a 
monthly pass admitting him to the pavilion and allowing him as many 
dances as he wish(^d. These passes were issued to each player indi- 
vidually and were not transferable. Each pass was to remain in force 
for only so long as the bearer should play according to arrangement 
and was issued monthly instead of annually, as was done for other 
individuals, so as to permit of an easier revocation in case the bearer 
failed to play or the arrangement should be terminated. A captain 
or a member of a team could "be discharged by the manager for an 
infraction of the rules and the manager acted as referee in all disputes. 
He could not substitute new members for original members of the 
teams, however, and the captains of the teams had control over their 
respective teams to the extent of conducting the games according to 
the rules. On January 9, 1917, while thus playing a game of pu.sh 
ball at the defendant's dancing pavilion, the applicant sustained a 
fracture of both bones of his right arm just above the wrist. He was 
unable to play thereafter but his pass was continued, apparently as a 
gratuity. 
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The chief issue in the ease was whether the applicant was an employee 
of the defendant Ocean Park Pier Company. The evidence showed 
that the value of the p^iss depended upon the extent to which the bearer 
used it and could not be fixed with any satisfactory degree of exactness. 
The Commission held that since the pass was of indeterminate value, it 
did not constitute earnings, wage or salary of a money value upon which 
compensation can be based and that therefore the applicant was not an 
employee within the meaning of the Compensation Act. He was 
accordingly denied compensation. 



No. 4448— August 21, 1917. 

MRS. E. YONKER, Applicant, vs. WESTERN UNION TELEGRAPH 
COMPANY, Defendant. 

JUBISDICTION — INTEBSTATE COMMEBCE — LINEMAN WOBKING ON TeLEGBAPH LINK 

Between Two States. — Since the Federal Employer's Liability Act applies 
only to common carriers by railroad, this Commission has jurisdiction over an 
injury sustained by a lineman employed on a telegraph line extending from one 
state to another. 

Neumiller & Ditz, attorneys, for Defendant. 

This was an application by the mother of Percy T. Yonker for a 
death benefit. The deceased was employed by the defendant as a line- 
man. On January 16, 1917, while constructing a telegraph line to 
extend from California into Arizona, he was struck by a switch engine 
and killed. It was contended on behalf of the defendant that since 
the telegraph line on which the deceased was working at the time of 
his injury was interstate in character, this Commission was without 
jurisdiction to hear and determine the applicant's claim. But the 
Commission held that since the Federal Employers' Liability Act 
applies only to common carriers by railroad and not to such agencies 
of interstate commerce as telegraph lines, this Commission has jurisdic- 
tion over such injuries as that which forms the basis of this proceeding 
until such time as the Federal Government, by acting upon this feature 
(»f interstate commerce, indicates an intention to withdraw the subject 
matter from the field of state legislation. The applicant was accord- 
ingly awarded the death benefit to which the evidence showed her to 
be entitled. 



Digitized by 



Google 



268 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

No. 4471— August 21, 1917. 

HENRY HOLDER, Applicant, vs. ISLAND TRANSPORTATION COMPANY 
AND LONDON GUARANTY AND ACCIDENT COMPANY, LIMITED. 
Defendants. 

Jurisdiction — Maritime Injury — Baroe Pilot Sawing Wood on Baroe. — Where 
an applicant was employed and paid as a barge pilot and deckhand throughout 
the year and during the winter months sawed wood on board said barge for sale 
by his employer, held that his duties were severable and that while so sawing 
wood his employment was not maritime. 

Sterling H. Coen, attorney, for Defendants. 

The defendant Island Transportation Company operated a barge 
which was towed about the San Joaquin River system by a gasoline 
launch for the purpose of transporting goods. In the winter months 
when other classes of goods were not available for transportation, the 
barge was used to convey firewood to camps along the river. The appli- 
cant was employed by the defendant to pilot this barge while it was 
being towed and to act as deckhand. During such time as there was no 
piloting to be done he sawed wood by means of a steam saw on the 
barge for the same pay and under the same conditions of employment 
as during the rest of the year. On March 9, 1917, while thus operating 
the saw, he suffered permanent injuries to his left hand. The chief 
issue in the case was whether the applicant's employment at the time 
of this injury was maritime in character and therefore without the 
jurisdiction of this Commission. It was contended by the defendants 
that the applicant's duties as a whole were maritime in character; that 
the act of sawing wood, while not intrinsically maritime in character 
if performed independently of other duties, could not be considered 
apart from his employment as a whole but was incidental and sub- 
ordinate to his general duties upon the barge and partook of the 
maritime character of those duties. (See Domenico vs. Alaska Packers 
Association, 112 Fed. 554; The Maggie P., 32 Fed. 300). But the 
Commission held that the applicant's duties were severable; that though 
the unloading and delivery of the wood after it was sawed would be 
maritime in character, nevertheless the applicant's act of sawing the 
wood was not maritime in character and that therefore the applicant 
at the time of his injury was not engaged in a maritime employment or 
pursuant to a maritime contract of hire. An award was accordingly 
made in favor of the applicant. 

Rehearing denied. 

Writ of review granted by supreme court : Settled and dismissed. 
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No. 4531— August 21, 1917. 

W. J. DOUTHARD, Applicant, vs. WESTERN INDEMNITY COMPANY and 
GIBSON EXPRESS COMPANY, Defendants, 

Procedure and Practice — Statute of Limitations — Sufficiently Pleaded if 
Raised for First Time at Hearing. — ^The defense of the statute of limita- 
tions is sufficiently presented if raised by the defendant for the first time at the 
hearing. 

Barry J. Colding, attorney, for Defendants. 

The applicant, a truck driver employed by the defendant Gibson 
Express Company, sustained an injury to his left wrist in the course 
of his employment on December 9, 1916. No compensation was paid 
nor was any agreement therefor made by either of the defendants. The 
application was filed on July 14, 1917, more than six months from the 
date of the injury. No answer was filed but in formulating the stipu- 
lations and the issues at the hearing, the defendants raised the defense 
of the statute of limitations. The Commission held that this defense 
was sufficiently pleaded and barred the applicant's claim for compensa- 
tion. (See McOee vs. Daniels Contracting Company, 3 I. A. C. Dec. 50; 
Red River Lumber Co, vs. Pillshury, 52 Cal. Dec. 668, 3 I. A. C. 
Dec. 526.) The application was accordingly dismissed for want of 
jurisdiction. 



No. 2188— August 27, 1917. 
CORDELIA HATS DOLAN, Applicant, vs. MONO COUNTY, Defendant. 

Decided July 27, 1916, and reported in 3 I. A. C. Dec. 358. 

(M Cal. Dec. 173) 

Sac. No. 2597. In Bank. August 27, 1917. 

MONO COUNTY, Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION. 

Respondent 

Employment— Sheriff Not an Employee — Construction of Act. — A sheriff 
is not an "employee" within the meaning of section 14 of the Workmen's Compensa- 
tion Act. which defines an employee to be every person in the service of an employer 
as defined by section 13 of the act "under any appointment or contract of hire or 
apprenticeship." 

Application for writ of certiorari to review the award of Industrial Accident 
Commission. 

For Petitioner — O. F. Hakes; Hartley F. Peart, of Counsel. 
For Respondent — Christopher M. Bradley; Warren H. Pillsbury, of Counsel; 
John D. Murphy, W. H. Metson, amid, curiae. 

James P. Dolan was duly the elected and qualified sheriff of Mono County. In 
July, 1015, he was called to a ranch, where depredations had been committed. 
While looking for the offenders, he encountered two men, whom he accosted. They 
opened fire, and inflicted fatal wounds upon him. The commission made an award 



Digitized by 



Google 



270 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

in favor of his widow and against the county. Upon the petition of Mono County, 
this court issued a writ of certiorari to review the award. 

Assuming for the moment that the sheriff is an ^'employee'' of the county within 
the meaning of the Workmen*s Compensation Act, we see no merit in the petitioner's 
contentions that the injuries received by Dolan did not ari»e out of or in the course 
of his employment, or that they were caused by his wilful misconduct. The only 
question worthy of consideration is whether he was an "employee** within the mean- 
ing of the Workmen's Compensation Act The statute, as it read on July 26, 1915, 
contained these definitions : 

**Sec. 13. The term 'employer' as used in sections twelve to thirty-five, inclusive, 
of this act shall be construed to mean : The state, and each county, city and county, 
city, school district and all public corporations therein, and every person, firm, 
voluntary association, and private corporation (including any public service corpo- 
ration) who has any person in service under any appointment or contract of hire, 
or apprenticeship, express or implied, oral or written, and the legal representatives 
of any deceased employer. 

"Sec. 14. The term *empl6yee' as used in sections twelve to thirty-five, inclusive, 
of this act shall be construed to mean : Every person in the service of an employer 
as defined by section thirteen hereof under any appointment or contract of hire or 
apprenticeship, express or implied, oral or written, including aliens and also includ- 
ing minors, but excluding any person whose employment is both casual and not in the 
nsual course of the trade, business, profession or occupation of his employer, and also 
excluding any employee engaged in farm, dairy, agricnltural, viticultural or horticul- 
tural labor, in stock or poultry raising or in household domestic service." 

Under these sections, the essential condition of the relation of employer and 
employee is "service under any appointment or contract of hire or apprenticeship." 
Does this language describe the status of an officer, like a sheriff, holding his office 
by virtue of an election, taking an official oath, giving an official bond, and having 
a tenure fixed by law? Certainly such an officer is not in service under any contract. 
"It is well settled that salaried public offices, created by the legislature, are not held 
by contract." {Miller v. Kister, 68 Cal. 142; Pennie v. Reia, 80 Cal. 266; Blynn 
V. City of Pontiac [Mich.], 151 N. W. 681.) Under the statute of Connecticut, 
which defines as employee "any person who has entered into or works under any 
contract of service or apprenticeship with an employer," it has been held that the 
sheriff is not an employee, because the relation "between him and the public is not 
the creature of contract, nor is the office itself a contract." {Sibley v. State^ 89 
Conn. 682.) 

The only other ground upon which the sheriff may be brought within the terms 
of our statute is that he is in service under an "appointment of hire." To so hold 
would, however, require us to read the word "appointed" as equivalent to "elected," 
or as including both "appointed" and "elected." There is a clear and well-understood 
distinction between appointment and election. In Wickersham v. Brittan, 93 Oal. 
34, this court said : "The term 'election' carries with it the idea of a choice, in 
which all who are to be affected with the choice participate, whereas from the word 
'appointment' we understand that the duties of the appointee are for others than 
those by whom he is appointed. As distinguished from an election, an appointment 
is generally made by one person, or by a limited number, acting with delegated pow- 
ers, while an election is the direct choice of all the members of the body from whom 
the choice cai> be made." Continuing, the court quoted with approval this expres- 
sion from the opinion in Magruder v. Swann, 25 Md. 214 : "No latitude of construc- 
tion can justify the reading of 'elected' as the synonym of 'appointed.' " ( See, also. 
Conger v, Gilmer, 32 Cal. 75.) Not only had the two words been defined judicially, 
but their distinctive meanings were commonly known when the legislature enacted 
the Workmen's Compensation Act. We would not be justified in saying that the 
framers of the act intended to extend its scope beyond the fair and settled significa- 
tion of the words employed. Furthermore, the use of the word "hire" in sections 
13 and 14 is, in some degree, indicative of an intention to exclude elected officers 
invested with "a portion of the sovereign i>ower of the government to l)e exercised 
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for the public good." (Sibley v. State, supra.) If the sheriff is covered by the 
terms of the act, there is no ground for excluding other officers, such as the governor, 
the attorney-general, the justices of this court, judges of the superior court, district 
attorneys, or the like. But such officers would hardly be said to be in service under 
any appointment or contract of hire. It is true that, in a sense, every office is an 
employment (U. S. v. Morris, 2 Brock. 103.) But the officer is not an employee 
within the meaning of the statute, unless he Is in service under an appointment or 
contract of hire. The state, and every govemlnental subdivision, employs many 
persons who fall within the terms of the definitions contained in sections 13 and 14. 
But the language of the act would have to be distorted from its true meaning to 
include in the definition of employees sheriffs and like elected officers. 

Attention is directed to the fact that the original employers' liability act (Stats. 
1911, p. 796), after defining "employee" in the language used in section 14 of the 
present act, expressly excludes from the definition "any official of the state, or of 
any county . . . who shall have been elected or appointed for a regular term of 
one or more years, or to complete the unexpired portion of such regular term." 
This exception is not incorporated in the act now in force. It is argued that by 
expressly excluding elected officials, the legislature of 1911 indicated its nnderstand- 
ing that without such exception the general language would have included the 
excepted class. And, so the argument proceeds, when the legislature of 1913, in 
re-enacting the same general language in the new act, failed to* exclude elected 
officers, it showed its intent that they should be covered by the law. It is, no doubt, 
the general rule that provisos or exceptions may be construed as indicating that, 
in their absence, the preceding general language would have covered the matter 
included in the proviso or exception. (8. F. v. Pac. Tel. & Tel. Co., 166 Cal. 244, 
251.) But this mode of interpretation is not universal. "The limitation upon this 
rule is that it must not be carried too far, — that an exception from the general 
language of a statute is sometimes made out of an abundance of caution and not to 
indicate that without the exception its subject matter would come within the scope 
of the act." (Tognaszini v. Jordan, 165 Cal. 19, 23.) We think the statute of 
1911 affords an appropriate illustration of the kind of cases to which this limitation 
is applicable. The fact that the legislature took the precaution to except elected 
officers from the provisions of the act of 1911 is not a sufficient ground for stretching 
the preceding word ("in service under an appointment") to cover such officers. 
Still less reason is there for holding that the asserted meaning of the word 
"appointed" had become so fixed by the addition of the excluding clause that, when 
this word was incorporated in a new statute without the exception, it must still be 
given the enlarged meaning which, as is claimed, arose from the now omitted 
exception. 

The amendment of 1915 to section 14 (Stats. 1915, p. 913), excluding from the 
definition of employee certain classes of deputies, was not in force at the time of 
Dolan*8 death. It can throw no light upon the proper interpretation of the section 
enacted in 1913. Furthermore, we do not think that the exception tends to show 
anything more than that, in its absence, deputies of clerks, sheriffs, or constables 
would be included in the definition of employees. 

The award is annulled. 

SLOSS, J. 

We concur: 
SHAW, J. 
MELVIN, J. 
HENSHAW, J. 



Digitized by 



Google 



272 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

No. 3464— August 27, 1917. 

WILLIAM T. SOLEY, Applicant, vs. NORTH PACIFIC STEAMSHIP 
COMPANY (A CORPORATION), Defendant. 

Decided April 18, 1917, and not reported. 

(25 Cal. App. Dec. 285) 

Civil No. 2213. First Appellate District. August 27, 1917. 

NORTH PACIFIC S. S. COMPANY, Petitioner, v. THE INDUSTRIAL ACCI- 
DENT COMMISSION, H. I. MULCREVY, etc., Defendants; WILLIAM T. 
SOLEY, Applicant 

Review of Award — Petition for Writ — Time. — A writ of review to annul an 
award made by the Industrial Accident Commission must be dismissed, where the 
petition for the writ was not made within the thirty days after the award, as 
prescribed by the statute. 

For Petitioner — Glensor & Clewe. 

For Respondent Industrial Accident Commission — Christopher M. Bradley. 

For Respondent Soley — Herbert N. Ellis. 

N BY THE COURT. 

Conceding that the record upon this application for a writ of review directed to 
the Industrial Accident Commission shows that the award of the conmiission on its 
face was beyond and in excess of the jurisdiction of the commission, nevertheless 
it also appears that the petition for the writ to this court was not made within 
the thirty days after the award of the commission as prescribed by the statute. 
That statute, we think, must be regarded as a statute of limitations in so far as the 
light of the petitioner to apply for the writ is concerned, and the application has not 
been made within the statutory time. We are compelled therefore to dismiss the 
writ, and that will be the order. 



No. 1800— August 30, 1917. 

HELEN W. ANGUS, Applicant, vs. WHITE GULCH MINING COMPANY, 
A CORPORATION. AND PACIFIC COAST CASUALTY COMPANY, a corpora- 
tion. Defendants. 

Decided March 15, 1916, and reported in 3 I. A. C. Dec. 87. 

(54 Cal. Dec 235) 

S. F. No. 8112. In Bank. August 30. 1917. 

PACIFIC COAST CASUALTY COMPANY (a Corporation), Petitioner, v. 
INDUSTRIAL ACCIDENT COMMISSION, Respondent. 

Construction op Insurance Policy — Mining Superintendent Excluded. — 
A mining superintendent is not included in a policy of insurance covering employees 
of the mining company, where the policy provides that the premium is based upon 
the entire compensation earned during the period of the policy by all employees 
engaged in the business or occupations set forth in the schedule attached to the 
policy, and the schedule does not specifically mention the occupation of superintend- 
ent, notwithstanding that by the opening clause of the policy the insurer agreed to 
assume all liability of the insured for compensation required by the Workmen's 
Compensation Act. 
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Applicntion for a writ of certiorari prayed for against Industrial Accident CJom- 
inission. 

For Petitioner— T. T. C. Gregory, D. Hadsell and Jos. G. Sweet 

For Respondent — Christopher M. Bradley ; Warren H. Pillsbury, of Counsel. 

Certiorari to review an award of the Accident Commission. 

William Angus was president of White Gulch Mining Company. While acting as 
superintendent of its mine he entered the mine and met his death through asphyxia* 
tion. Application for compensation was made by his widow, Pacific Coast Casualty 
Company, as insurance carrier, being joined with the mining company. The commis- 
sion made an award against both defendants. The petition for review was presented 
by the Casualty Company alone. 

In addition to other points, the petitioner contends that Angus, if shown to be 
in the employ of the mining company, was not within the class of employees whose 
Injuries were covered by the policy of insurance issued by it If this position be 
well taken, the award against the Casualty Company cannot, of course, stand. 

At the hearing before the commission is was stipulated between all the parties to 
the proceeding that the mining company had *'a Workmen's Compensation policy 
with the Pacific Coast Casualty Company covering the employees operating in its 
mining properties at Coulterville covering miners, hoistmen, surface tram men, time- 
keeper and roustabout, millmen, blacksmith and helper and cook and waiter". The 
commission's award is based upon a finding that Angus was killed while in the 
employment of the mining company as a mine superintendent It seems perfectly 
clear that the occupation of a mine superintendent is not included within any of 
the employments specifically designated in the stipulation. The respondents do not, 
indeed, dispute this. But it is argued that the policy itself, a copy of which is 
attached to the return, was intended to have a broader scope, and to cover the 
superintendent, as well as the miners performing manual labor in the mine. It is 
questionable whether the effect of a stipulation can be altered by pointing to 
evidence which may conflict with it. But waiving this point, we think the policy 
itself was clearly intended to cover only employees engaged in the specified employ- 
ments. The opening clause of the policy states that "in consideration of the 
estimated premium herein provided and of the statements set forth in the Schedule 
of Statements appended hereto and made a part and the basis hereof (herein called 
the Schedule), which statements . . . the Assured makes and warrants to be 
true . ., the Pacific Coast Casualty Company . . . does hereby agree 

(1) to assume all liability of the Assured for the payment of the medical, surgical, 
and hospital services . . . and for the compensation required by the Workmen's 
Compensation, Insurance and Safety Act, known as Chapter 176 of the Laws of 1913 
of the State of California". The respondents argue that by this general language 
the insurer undertook to meet any liability for which the mining company might, 
under the Workmen's Compensation Act, become liable to any of its employees, 
of whatever class or kind. But the policy, like any other contract, must be 
read as a whole, and as including the ''appended'* application, or "Schedule of 
Statements." expressly made a "part and the basis of the policy. {Peoples loe 
Co. v. Employers* etc. Corp., 161 Mass. 122; Carson v. Jersey City Ins. Co., 43 
N. J. Law, 300; Jennings v. Chenango County Mut. Ins. Co., 2 Denio, 75; Bohhitt 
V. Insurance Co., 66 N. C. 70; Chrisman v. State Ins. Co., 16 Ore. 283; Philbrook v. 
New Eng. Mitt. Fire Ins. Co., 37 Me. 137.) One of the provisions of the policy 
shows that the premium is based "upon the entire compensation earned during the 
period of this policy by all employees of the Assured engaged in the business or 
occupations set forth in the Schedule and not epecifically ewcepted*'. It is further 
provided that if, at the end of the policy period, it shall appear that such compensa- 
tion exceeds the amount estimated at the time of the issuance of the policy, the 
assured shall pay a further premium calculated on said excess; while if the actual 
compensation is less than the amount estimated, the company shall refund a propor- 
tional part of the premium. One of the statements in the schedule describes, under 
the head "The kind of trade, business, profession or occupation (manual classifica- 
tion)," the following occupations: "Miners, hoistman, surface tram men, timekeeper, 
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and roustabout, millmen, blacksmith and helper, and cook and waiter.*' There is 
no other statement indicating either the business or the employer or the occupations 
of its workmen. 

It is apparent, therefore, that the premium for which the Casualty Company 
undertook to insure the mining company was based upon the pay received by the 
specified employees. The fair construction of the policy is that which the parties 
adopted when they made their stipulation of facts, namely, that the insurance was 
designed to cover employees of the designated classes, they being the ones whose 
compensation furnished the measure of the premium, in consideration of which the 
Casualty Company assumed the risk. 

The copy of the policy, as it appears in the return, shows a certain statement in 
the **Schedule" to have been stricken out by the running of lines through it. This 
statement, if permitted to stand, would make the policy cover superintendents. The 
respondents argue that the cancellation must be disregarded under a clause in the 
policy providing that "no erasure or change appearing on this policy as originally 
printed, and no change or waiver of any of its terms" shall be valid unless set forth 
in an endorsement signed by certain designated officers of the company. This clause 
was manifestly intended for the protection of the insurer against unauthorized acts 
of its agents. If the Casualty Company is willing to stand on the policy as issued 
to the insured, the latter is in no position to question the binding force of the. 
contract accepted by it. Furthermore, the original policy was not introduced in 
evidence, and there was presented to the commission no question of the form in 
which it was written. The Casualty Company presented a copy, and it was stipu- 
lated that this was a "true and correct copy" of the policy issued and in force. 
The stipulation must be taken to refer to the copy as it read on its face, i. c, with 
the statement in question eliminated. 

The award against the Casualty Company was, therefore, not justified. This 
conclusion does not, however, affect the position of the White Gulch Mining 
Company, which has not attacked the award against it. 

The award is annulled in so far as it is directed against Pacific Coast Casualty 
Company. 

SLOSS, J. 

We concur: 
SIIAW, J. 

ANGELLOTTI. C. J. 
HENSHAW, J. 
LAWLOR, J. 



No. 4253— August 30, 1917. 

MRS. G. L. MEADOWS, Applicant, vs. COUNTY OF KINGS and STATE 
COMPENSATION INSURANCE FUND, Defendants. 

Employment — Elected Official — Justice of the Peace. — A duly elected, quali- 
fied and active Justice of the Peace is not an employee within the meaning 
of the Compensation Act. 

Arising Out of Service — Injury of Justice of Peace by Former Litigant in 
Retaliation for Adverse Decisions. — Where a Justice of the Peace, while 
sitting in his court room awaiting a trial, was killed by a former litigant in 
retaliation for certain decisions therefore rendered by said Justice of the Peace 
adversely to said litigant, held that said injury and death arose out of and in 
the course of and were proximately caused by his said service as Justice of the 
Peace. 

Miller and Sharp, attorneys, for Applicant. 

This was an application by the widow of G. L. Meadows for a death 
benefit. The deceased was, on April 4, 1917, and for several years 
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theretofore had been, the duly elected, qualified and acting Justice of 
the Peace for Lucerne Township, Kings County, California. In the 
years 1912 and 1914, said deceased had rendered two judgments against 
one L. P. Denny, a litigant in the decedent's court. Shortly after these 
decisions were rendered, Denny had said that he would **get even'* 
with the deceased but until the date of decedent's death he had made 
no move toward doing so. On April 4, 1917, said Denny killed an 
attorney and a salesman of the Yuba Construction Company as a 
result of a dispute over an account between him and that company. 
Immediately thereafter he proceeded to the decedent's court room, 
where the deceased was sitting, presumably awaiting the next trial, 
and without any explanation or comment, killed him. 

In accordance with the decision of the Supreme Court of California 
in the case of Mono County vs. Industrial Accident Commission (54 
Cal. Dec. 173, 4 I. A. C. Dec. 269), in which it was held that a sheriff 
was not an employee of the county within the meaning of the Compen- 
sation Act, the Commission held that the deceased as Justice of the 
Peace was not an employee of the defendant County of Bangs. The 
Commission found however that the actuating motive of the killing was 
Denny's desire to retaliate for the judgments rendered against him 
and it was therefore held that the death was the result of a danger to 
which the deceased was especially exposed by reason of his office as 
Justice of the Peace and that therefore the death arose out of and in 
the course of and was proximately caused by said service. The pro- 
ceeding was dismissed for want of jurisdiction. 



No. 4431— August 30, 1917. 

S. M. SUMMERS. Applicant rs. CALIFORNIA IRON WORKS and LONDON 
& LANCASHIRE INDEMNITY COMPANY OF AMERICA. Defendants. 

Abisino Out of Employment — Risk of Commonalty — Employee Paid Milraob 
AND Wages During Transportation to Job. — Where an employee was paid 
mileage and his regular wages while being transported from his home to a job 
on which he was to work in the course of his employment and although he 
could have gone by train, he went in an automobile with the knowledge and 
approval of his employer, and while being so transported he was injured by 
reason of the breaking of the automobile, held that the risk of such injury was 
not a risk of the commonalty and that said injury arose out of and in the 
course of and was proximately caused by the employment. 

R. P. Wisecarver and Redman & Alexcmder, attorneys for Defend- 
ants. 

The applicant was employed as carpenter and millwright by the 
defendant California Iron Works which was engaged in the business 
of installing machinery in various establishments near Riverside. He 
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was hired by the defendant's foreman but no specific arrangements as 
to the details of his employment were made with the applicant person- 
ally, these matters being left to the applicant's son, also an employee 
of the defendant, through whom the applicant was employed. He, with 
the others employed in the same capacity, had no regular place to report 
for duty in the morning but went from his home directly to the partic- 
ular job ui>on which he was to work. He was supposed to and usually 
did begin work at about 7 o'clock in the morning, although it might be 
6.30 o'clock or thereabouts, depending on the time of his arrival at the 
job. He worked as long as he desired or was necessary and was 
expected to keep his own time and group it into **days" of nine hours 
each, for which he was paid at a given rate per hour. As a matter of 
fact, the applicant's son kept his time and turned it in for him. 

It was a recognized custom of the defendant employer to allow to 
its employees their mileage and regular wages for the time during 
which they were traveling from their homes to a job and back again at 
the completion of the job, or at week ends, though not during the week, 
if the job was in a different town from that in which the employee lived 
and was sufficiently distant from their homes. No definite rule was 
formulated as to the distance necessary for the operation of this rule, 
although it appeared that if the towns were practically contiguous the 
rule would not apply. The employees were permitted to travel by rail, 
automobile or by any other means of transportation. If they traveled 
by rail, they were allowed their railroad fare ; if they traveled by auto- 
mobile, they were allowed three cents per mile. During the three or 
four weeks of applicant's employment by the defendant before Decem- 
ber 23, 1916, he had worked on three other jobs, only one of which, at 
Anaheim, was far enough distant from his home in Upland to entitle 
him to mileage and time during transportation to and from the job. 
He was paid his railroad fare for transportation to the Anaheim job, 
although it appeared that he went in his son's automobile, the railroad 
fare instead of the three cents per mile being charged and allowed on 
that occasion. The time slip for that job was turned in by the appli- 
cant's son who testified that he included in the time report the time 
spent in transportation without segregating or indicating the amount 
of time spent in transportation and the amount spent in actual work. 
On December 23, 1916, the applicant and his son were sent to Alhambra, 
a distance of about thirty-one miles from applicant's home in Upland, 
to work on a job which would last for about two days. The testimony 
of the defendant's foreman established that according to the defend- 
ant's well recognized custom, mileage and wages would be allowed for 
the trip from Upland to Alhambra. At about 6 o'clock on the morning 
in question, the applicant and his son met the foreman at a garage in 
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Upland; the applicant rode with his son in the latter 's automobile, 
following the foreman who preceded them to show them the way to the 
job. It appeared that the applicant could have arrived in Alhambra 
in proper time if he had gone by train. The party left Upland at 
about 6.30 o'clock and at about 7.15 o'clock, while on the way to 
Alhambra, the applicant's automobile overturned by reason of the 
breaking of an axle and he sustained an injury to his back. The defend- 
ant 's proprietor came by the scene of the injury shortly after it 
occurred and informed the applicant's son that it was covered by the 
employers' insurance against liability under the Compensation Act, 
and the applicant's son testified that he did not suppose that the defend- 
ant would pay any wages for that day and for that reason reported no 
time for the day; the time slip turned in by the applicant's son merely 
reported the injury while going to Alhambra. 

It was contended on behalf of the defendants that the applicant at 
the time of his injury was on his way to work, could have chosen his 
own means of transportation, and could have even walked ; that while 
being transported to the job at Alhambra he was subject to the risks 
of the commonalty ; that the injury was not the result of a risk incident 
to the employment or to which the applicant was especially exposed by 
reason of his employment, and that therefore the injury did not arise 
out of or in the course of the employment. But the Commission held 
that since the applicant was paid by the hour for the time consumed 
in transportation to the job in Alhambra and was traveling by a means 
of transportation approved and recognized by his employer, the risk 
of injury incidental to such means of transportation was one to which 
the applicant was specially subjected by reason of his employment and 
that the injury arose out of and in the course of and was proximately 
caused by the employment. 

Rehearing denied. 

Award affirmed by first district court of appeal. 



No. 4198— August 31, 1917. 

T. C. CHORA, AppUcant, vs. CONCRETE PIPE AND CONSTRUCTION COM- 
PANY AND JBTNA LIFE INSURANCE COMPANY, DefendanU, 

Employment — Teamsteb Hauling Pipe fob Contractor Who Was Latino It 
ON Teamster's Farm. — Where the applicant, a farmer, contracted with the 
defendant for the laying of pipe on his farm and it was agreed that he should 
do the hauling of the pipe at a specified price per hundred feet, and he was sub- 
ject to the direction and control of the defendant as to the time and manner 
of doing the work, held that the applicant was an employee of the defendant 

Course of Employment — Teamster Driving From Home to Place of Employ- 
ment. — Where a teamster, who was employed to haul pipe to his farm, was 
injured while driving from his home on the farm to the place from which the 
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pipe was to be hauled, held that said injury did not happen in the course of the 
employment. 

Guy C. Kmcpp, attorney, for Defendants. 

The defendant Concrete Pipe and Construction Company had con- 
tracted with the applicant to lay concrete pipe in certain trenches on 
the ranch occupied by the applicant. It was then agreed between the 
applicant and the defendant that the applicant could do the hauling 
of the pipe to the ranch at a certain price per hundred feet, which was 
fixed at an amount which would enable the applicant, with his team and 
wagon, to earn a wage about equal to the usual wage paid to the regular 
teamsters employed by the defendant. The applicant wanted to begin 
hauling at once but the defendant required him to haul the pipe as the 
trenches were being dug so that the pipe could be dropped where and 
when needed and the applicant conformed to this requirement. On 
January 20, 1917, after the applicant had worked for four or five days 
and while he was proceeding with his team from his home on the ranch 
to the place where he was to load the pipe, his team became frightened 
at a passing train and ran away and the applicant was injured. 

It was contended on behalf of the defendants that the applicant was 
not an employee and that, even if he were so considered, the injury did 
not occur while he was performing any service in the course of his 
employment and did not arise out of the employment. The Commission 
held that although the applicant was hauling pipe which would later 
belong to him and although he was using his own team and wagon and 
was paid on a piecework basis, nevertheless, since he was subject to the 
complete direction and control of the defendant, he was an employee of 
the defendant. As to the other issue, however, the Commission held 
that since the applicant at the time of his injury was on his way to 
work, although he was taking his team and wagon with him-, he had not 
entered upon the performance of any duty in the course of his employ- 
ment and that until he should reach the premises of the defendant he 
was subject to the risks of the commonalty and was not subject to the 
provisions of the Workmen's Compensation Act. It was therefore held 
that the injury did not occur in the course of the employment, or while 
the applicant was performing a service therein, and he was accordingly 
denied compensation. 
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No. 4417— August 31, 1917. 

NORMAN EMBREE, Applicant, vs. WESTERN PIPE AND STEEL COMPANY 
OF CALIFORNIA and GUARDIAN CASUALTY & GUARANTY COM- 
PANY. Defendants. 

Proximate Cause of Disability — Hysterical Blindness Following Elbctbio 
Flash. — Where, following an electric shock or flash through a plate-punching 
machine which he was operating, a machinist suffered a partial loss of the sight 
of his right eye, and none of his fellow employees near him observed any flash, 
and the testimony showed that it was practically impossible for an electric cur- 
rent sufficiently strong to affect the sight to pass through the machine, and the 
medical testimony was to the effect that the loss of vision was hysterical and 
that the incident was inadequate to cause any such injury except to a peculiarly 
susceptible individual, and the machinist had for several years suffered a limita- 
tion of vision in the left eye by reason of a cataract, held that the disability was 
not proximately caused by and did not arise out of said employment. 

Lcc D. Windrem, attorney, for Applicant. 

C. S. Bucher, attorney, for Defendants. 

The applicant was employed by the defendant Western Pipe and Steel 
Company of California as machinist. He claimed that on May 22, 1917, 
while operating an electrically driven plate-punching machine at Rich- 
mond, an electric current or the flash from the short-circuiting of the 
current within the machine caused him to suffer a partial loss of vision 
in the right eye. The testimony showed that it was practically impassi- 
ble for a shock or flash of electricity which would be suflicient to cause 
such an injury to come through the machine. None of the applicant's 
fellow employees working near him saw any flash. For several years 
the applicant has suffered a limitation of vision in the left eye by reason 
of a cataract. The medical testimony showed that the disability in the 
right eye was probably hysterical blindness from which the applicant 
would recover. It appeared further that the incident was totally 
inadequate to cause any such disability as that suffered by the applicant, 
except to a peculiarly susceptible individual. The Commission held that 
the loss of vision sustained by the applicant was not proximately caused 
by and did not arise out of the employment. 



No. 4592— August 31, 1917. 

CARRIE B. GILLESPIE, EMILY GILLESPIE and ELIZABETH GILLESPIE 
AND WALTER GILLESPIE, minors, by theib guardian ad utem, CARRIE 
E. GILLESPIE, Applicants, vs. PACIFIC GAS AND ELECTRIC COMPANY, 
Defendant. 

Extent of Dependency — Minor Child Living With Divorced Mother — Con- 
clusive Presumption op Total Dependency Prevails Over Actual Partial 
Dependency Under Divorce Decree. — Where the wife of a deceased employee 
had been granted an interlocutory decree of divorce by which she was given the 
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exclusive custody of the minor tUiildren of herself and the deceased, and the 
deceased was ordered to pay $35 a month for their support, with no provision for 
the support of the mother, and the mother and children had the use of the 
family home until the youngest child should attain its majority, and said minor 
children were in fact supported partly by the earnings of the mother and the 
eldest daughter and partly by said $35 a month, held that the mother was not 
dependent upon the deceased for support and that, although said children were 
under said decree only partially dependent upon said deceased for support, they 
were under the provisions of Section 19 (a) (3) conclusively presumed to be 
totally dependent. 

John P. CoghXan, attorney, for Defendant. 

This was an application by the widow and minor children of Walter 
Gillespie for a death benefit. The deceased, who was employed by the 
defendant as a solicitor, was killed in an automobile accident at San 
Francisco on May 4, 1917, while performing a specific errand within 
the course of his employment. The chief issue in the case was that of 
the extent of the dependency of the applicants. 

It appeared that on August 2, 1916, the applicant Carrie E. Gillespie, 
who was the wife of the deceased, obtained from him an interlocutory 
decree of divorce in which the custody of the minor applicants was 
awarded to her exclusively and the deceased was ordered to pay $35 a 
month for their support. There was no provision in this decree for the 
support of the mother but it ^as provided that the mother and children 
should have the use of the family home until the youngest child should 
attain its majority. No final decree of divorce was entered. The family 
was supported from August 2, 1916, until the date of the death of the 
deceased by the $35 a month paid by him in accordance with the decree, 
plus the earnings of the wife and of the oldest daughter. It thus 
appears that the minor applicants were, as a matter of fact, only par- 
tially dependent upon the deceased for support but the Commission held 
that the presumption provided by Section 19 (a) (3) of the Act was 
conclusive and prevailed over the fact as shown by the evidence; that 
at the time of the injury and death of the deceased, the minor applicants 
were therefore in fact as well as in law wholly dependent upon him for 
their support and that the applicant Carrie E. Gillespie was not a 
dependent. A death benefit was awarded accordingly and was made 
payable to applicant Carrie E. Gillespie as trustee for said applicants,, 
to be received and disbursed by her for their support in her discretioa 
in proportion to their respective needs. 
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No. 4210— August 31, 1917. 

EDWARD MARION, Applicant, vs. PERCY V. FULLER, FRANK SILVA and 
WESTERN INDEMNITY COMPANY, Defendants, 

INSUKANCB — FaELUBE OF LoCAL AOENT TO ACCOUNT FOB PbEMIUH — ESTOPPEL OP 

Insurance Cabrieb to Dent Liability. — Where a local agent of an insurance 
company's general agent issued a policy of compensation insurance and received 
the premium thereon and he failed to account for said premium to the general 
agent which issued a five days* notice of cancellation, to be disregarded if the 
premium was paid within the five days and the assured employers called the 
same to the attention of the local agent who promised to correct the matter 
but failed to do so, and an injury thereafter occurred which was covered by the 
terms of said policy, held that said insurance carrier was bound by the repre- 
sentations of said agent and that said Insurance policy was in full force and 
effect at the time of said injury, 

E. J, Dole, attorney, for Applicant. 

Frank J, Burke, attorney, for defendant Employers. 

Barry J. Colding, attorney, for defendant Insurance Carrier. 

The applicant was employed by the defendants Percy V. Puller and 
Frank Silva as chauflFeur. On February 20, 1917, while driving an 
automobile in Petaluma in the course of his employment, he sustained 
an injury to his knee as a result of the skidding of the automobile. The 
principal issue in the case was that as to whether at the time of the 
injury the defendant employers were insured by the defendant Western 
Indemnity Company against liability under the Workmen's Compen- 
sation, Insurance and Safety Act. 

It appeared that Arthur G. Nason & Company, insurance brokers of 
San Francisco, were the general agents of the Western Indemnity 
Company in securing and placing policies of compensation insurance 
within territory including Petaluma and that they attended to the 
u^uance of policies, collections, premiums, etc. ; this company employed 
one Henry A. Respini, a duly authorized and licensed insurance solici- 
tor for the Western Indemnity Company as local agent at Petaluma, 
and he accounted for all policies, the securing of premiums, etc., to 
Arthur G. Nason & Company. On September 8, 1916, the defendant 
employers applied to Respini for a policy of compensation insurance 
which was duly issued on that date, the full estimated premium being 
paid to Respini. Respini failed to forward the premium to either the 
Western Indemnity Company or Arthur G. Nason & Company and on 
December 6, 1916, the latter delivered to the said defendant employers 
a notice of cancellation of the policy for nonpayment of premium, the 
notice including the statement that if the full payment of the premium 
were made to the company before the expiration of five days the notice 
might be disregarded as void. The defendant employers took up the 
matter with Respini who stated that some mistake had evidently been 
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made and promised to attend to the matter at once. He however 
omitted to do anything further in the matter and no other dealings 
were had between the parties until after the sustaining of the injury 
which forms the basis of this proceeding. The defendant employers 
believed that the matter had been corrected and that at the time of the 
injury they were insured against liability under the Compensation Act. 
The Commission held that Respini was not a broker and as such the 
agent of the assured employers, but was the agent of the Western 
Indemnity Company; that he had ostensible authority to make the 
representations that he did make and that therefore the defendant 
insurance carrier was estopped from repudiating Respini 's acts and 
that the consequences of his delinquency should fall upon the defendant 
insurance carrier and not upon the defendant employers; that since 
the notice of cancellation was conditional on payment of the premium, 
the assured employers, knowing that the premium had already been 
paid and relying upon the authorized representations of Respini, were 
justified in disregarding the notice of cancellation. An award was 
accordingly made in favor of the applicant and against the defendant 
insurance carrier as well as against the defendant employers. 

Rehearing denied. 

Writ op review denied by supreme court. 



No. 4285— September 1, 1917. 

IX)IS browning, GERTRUDE BROWNING, DORA BROWNING, FREDA 
browning, alberta BROWNING and MILDRED BROWNING, 
MINORS, BY THEIB GUARDIAN BELLE BROWNING, AppUcanU, vs. 
C. SWANSTON & SON and EMPLOYER'S LIABILITY ASSURANCE 
CORPORATION, LTD., Defendants, 

1\\CT OF Dependency — Minor Cheloben in Exclusive Custody of Divobced 
Wife— No Pbovision in Decree for Support by Deceased Ehflqyeb. — 
Where the wife of a deceased employee had been granted a divorce from the 
deceased by the Superior Court of Washington, which had obtained jurisdiction 
over the deceased by publication of summons only, and she was awarded the 
exclusive custody of the minor children of herself and the deceased, and the 
decree of divorce contained no provision for the support of the children and 
at the time of his injury and death and for a long time prior thereto said 
deceased had not contributed to the support of said children, held that although 
the divorced wife could, by obtaining i)er8onaI service of process upon the 
deceased, have made him legally liable for the support of said children, such 
eontiugency was not the fact and that neither of said children was at the time 
of said injury and death dependent upon the deceased for support. 

Wilful Misconduct — Burden of Pboof — Unexplained Elevatob Accident. — 
Where a butcher, shortly before time to commence work, had put on his 
working clothes and was caught and crushed in an elevator which was ascend- 
ing from the second floor, on which he was, to the fifth floor, on which his 
duties were performed, and it did not appear how he became caught in the 
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elevator and no facts showing- wilful misconduct were adduced by the defend- 
ants, held that the defendants had not discharged their burden of proof to 
establish the affirmative defense of wilful misconduct. 

Clarence A. Shuey, attorney, for Applicants. 

A. Wist rand and Jewel Alexander, attorneys, for Defendants. 

This was an application for a death benefit by the widow and minor 
children of Fred Browning, who was employed by the defendant 
C. Swanston & Son as a butcher. On April 6, 1917, shortly before the 
time to commence work, the deceased was caught in an elevator and 
sustained injuries from which he died. At the time of the injury he 
had put on his working clothes and was on the second floor of the 
building and the elevator was ascending to the fifth floor, where his 
actual duties were performed. It was contended by the defendants that 
the injury and death were caused by the wilful misconduct of the dece- 
dent. The precise manner in which the deceased became caught in the 
elevator did not appear and no facts were adduced on behalf of the 
defendants to show any wilful misconduct on his part. The Commission 
held that the defendant's burden of proving the affirmative defense of 
wilful misconduct had not been discharged and that the injury and 
death arose out of and were proximately caused by the employment. 

Belle Browning, the former wife of the deceased and the guardian 
of the applicants herein, had been granted a decree of divorce from 
him by the Superior Court of the State of Washington, by which she 
was awarded the exclusive care and custody of the applicants, who were 
the minor children of herself and the deceased. The summons in this 
action for divorce was served by publication. No provision was made 
in the decree for the support of either of the applicants by the deceased ; 
it was undisputed that at the time of the injury and death neither of 
them was actually dependent upon the deceased for support. But it 
was contended on their behalf that although the court had acquired no 
personal jurisdiction over the defendant and therefore could not enforce 
a decree for alimony or support, it was within the former wife 's power, 
by obtaining personal service of process upon the deceased, to procure 
a provision for support and that therefore, under the provisions of 
subdivisions (1) and (3) of Section 19 (a) of the Act, the minor appli- 
cants are presumed to be totally dependent upon the deceased. But 
tlie Commission held that although under certain contingencies the 
deceased might have become legally liable for the support of the appli- 
cants, no such contingency had arisen in this case and that at the time 
of his injury and death neither of the applicants was dependent upon 
the deceased for support. (See Morse vs. Royal Indemnity Co., 
1 I. A. C. Dec. 53.) A death benefit was accordingly denied. 
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No. 3458— September 11, 1917. 

EDITH L. HOAG, Applicant, vs. ELK GROVE UNION HIGH SCHOOL DIS- 
TRICT, Defendant. 

Decided February 28, 1917, and reported in 4 I. A. C. Dec. 70. 

(26 Cal. App. Dec. 374) 
Civil No. 1696. Third Appellate District September 11, 1917. 

ELK GROVE UNION HIGH SCHOOL DISTRICT, Petitioner, v. THE INDUS- 
TRIAL ACCIDENT COMMISSON OF THE STATE OF CALIFORNIA, 
A. J. PILLSBURY, WILL J. FRENCH and MEYER LISSNER, as members 
of and constituting the Industrial Accident Commission of the State of Cali- 
fornia, Respondents; EDITH L. HOAG, Applicant 

Injury to School Teaoheb — ^Attempted Removal of Obstruction Froh 
Book-Case — Procuring of Book Necessary to Instruction — Injury in 
Course of Employment. — An injury sustained by a public school teacher while 
attempting, unaided by anyone, to sufficiently move a section of desks and seats of 
great weight from in front of the book-case in which the books used in the school 
were kept that she might obtain a book therefrom which it was necessary for her to 
have in instructing her class, is an injury arising out of and sustained in the course 
of her employment within the meaning of the Workmen's Compensation Act, not- 
withstanding it was no part of her duties to move the seats and desks to their 
proper positions, from which they have been temporarily removed on a preceding 
evening in order to facilitate the holding of a dancing party in tiie school room. 

Application for writ of certiorari prayed against tiie Industrial Accident Com- 
mission of the State of California, A. J. Pillsbury, Will J. French and Meyer 
Lissner. 

For Petitioner — H. B. Bradford, District Attorney; J. R. Hughes, Deputy 

District Attorney ; Steph<»n F. Otis, of Counsel. 
For Respondents— Christopher M. Bradley. 

Upon the application of the petitioner, a writ of certiorari was issued by this 
court for the purpose of reviewing an award entered by the Industrial Accident 
Commission upon findings in favor of the applicant, Edith L. Hoag, that she had 
suffered physical injury while engaged in her employment as a teacher of the peti- 
tioner and that such injury arose out of and in the course of such empIo3rment. 

The principal or most important question submitted for decision here is whether 
the evidence does or does not support the finding that the accident whereby the 
applicant sustained the physical injury for which she was awarded compensation by 
the respondents arose out of and in the course of her employment as a teacher of 
the petitioner, Elk Grove Union High School. 

Preliminarily to the examination of the question thus propounded, it may be 
well to restate the following legal propositions which have been settled by the 
decisions, with respect to the powers of the Industrial Accident Commission under 
the law creating that body: 1. That the question whether the accident causing 
the injury complained of occurred or arose out of and in the course of the employ- 
ment of the applicant, as well as the question whether the accident was or was not 
the direct result of the wilful misconduct of the injured party, involve jurisdictional 
facts; 2. That an award by the commission which is unsupported by the evidence 
will be set aside by the courts, on certiorari, as involving an act in excess of the 
jurisdiction of the commission ; 3. That, to justify the upholding of an award, there 
must be sufficient competent evidence to support every jurisdictional fact essen- 
tially involved in the application for compensation. {County of Modoc v. Industrial 
Accident Cmnmission et oZ., 24 Cal. App. Dec. 125, 163 Pac. 685, 4 I. A. C. 
Dec. 25; Northwestern Pac. R. R. v. Industrial Ace. Com. et ah, 53 Cal. Dec. 121, 
4 I. A. C. Dec. 33; Chreat Western Power Co. v. Pillsbury et al, 170 Cal. 180, 
1 I. A. C. Dec. 669; Ocean Ace. d Guar. Co. et al. v. Industrial Ace. Com. et al., 
173 Cal. 313, 3 I. A. C. Dec. 406; Beck v. Whittlesherger, 148 N. W. 247; Inter- 
national Harvester Co. v. Ind. Ace. Com., 147 N. W. 53; In re Buckley, 105 N. E. 
079; Employers' Assurance Corporation v. Industrial AemiW^m.^^^K/^T^ Cb.\. 
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800, 3 I. A. C. Dec. 9; Fidelity and Deposit Co, v. Indus, Aec. Com, et al, 171 
Cal. 728, 2 I. A. C. Dec. 1024 ; Englehretson v. Indus, Ace, Com,, 170 Cal." 793, 
2 I. A. C. Dec. 1021; Kimbol v. Indus. Ace, Com,, 173 Cal. 351, 3 I. A. C. 
Dec. 421; Sec. 12, Workmen's CJompensation etc. Act. Stats. 1913, pp. 279, 283.) 

The uncontradicted testimony in this case reveals these facts : That the applicant, 
Miss Edith L. Hoag, had been employed by the trustees of the petitioner. Elk Grove 
Union High School District, as a teacher therein. Her duties were to teach three 
classes in history, one in English, one in cooking and one in hygiene. The social 
activities of the students were carried on in the school building. These affairs 
consisted of literary and dramatic entertainments and dancing parties. When any 
of these social diversions was given, it was necessary, of course, to remove the 
desks, seats, tables and other furniture used for the purposes of the school from 
their proper and accustomed positions in the room in which the entertainment was 
to take place. On the evening of the 2nd day of June, 1916, a dancing party was 
held in one of the rooms of the school building. To obtain the most available space 
for that purpose, the desks, seats, etc., were moved to various parts of the room, 
some of them being placed in front of and against the cases in which the books used 
in the school were kept. These cases were in sections and were placed one on top 
of another and thus were made to form, practically, a single case. 

On the opening of the school on the Monday morning following the occasion just 
referred to, the seats and desks were still in the positions in which they had been 
placed preparatory to the carrying on of the dance on the preceding Friday night 
Miss Hoag arrived at the school building on said Monday something near half an 
hour prior to nine o'clock a.m., at which hour the school was to open. She suggested 
to some of the boys who had gathered in the room that they proceed to replace the 
scats in their proper positions in the room. "They moved one," testified Miss Hoag. 
*'I was superintending them and I saw that I did not know very much about it 
* * * and then we decided to wait until Mr. Smith (principal of the school) 
came and let him move the rest.'* Immediately after the boys had, upon her 
suggestion, ceased further attempt to replace the seats and desks. Miss Hoag, having 
occasion to examine a certain book preparatory to taking up her class that morning 
upon the subject treated by said book, went to the book-case to procure the same. 
She discovered that she could not open the case and so procure the particular book 
she then desired without moving from in front of the case one of the sections of 
desks and seats which had on the previous Friday been placed there to facilitate the 
dancing party held in the room on that evening. She, thereui>on, unaided by anyone, 
attempted to move the particular section which prevented her from opening the 
case, and for that purpose put her weight upon the desk and thus succeeded in 
moving it. Instantly she experienced a sudden, dull pain in her back and from 
this she suffered for the remainder of the three weeks of the school term. AJthough 
she made no complaint of her injury to the principal of the school or to the trustees 
thereof at any time during the remainder of the term, she did complain of her 
pain to one of her associate teachers and a student at the school, and, after sustain- 
ing the injury, refrained from further active participation in the social affairs of 
the school in which, prior to the accident, she had quite uniformly taken a lively 
and prominent part 

The injury from which Miss Hoag suffered by reason of the accident was in 
the spine and technically described by Dr. Baldwin, a specialist in orthopedic sur- 
gery, as a '^dislocation of a lumbar sacral articular joint" — that is, the displacement 
of one of the smaller joints between the sacrum and the lumbar vertebrae — an injury 
requiring the placing of the patient in a plaster-paris cast. 

Miss Hoag testified that, on occasions when, for the purposes of the social 
functions of the school, the desks were removed from their proper places in the 
school room, the students usually replaced them, sometimes assisted by Mr. Smith, 
the principal ; that she never knew of the janitor performing that duty ; that the 
teachers were not expected to remove the desks on such occasions, or having been 
moved, to replace them in their proper positions in the room; that it was no part 
of her work to move or replace the desks. 

Robert Nicholls, a trustee of the petitioner, school district, and P. B. Smith, 
principal of the school at the time of the employment of Miss Hoag as a teacher, 

uigitizea Dy ^^jv^\_/^iv. 
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each testified that she was employed wholly as a teacher, and that the removal of 
the desks and the performance of like duties in connection with the management 
of the school were not included within the scope of her employment; that the 
school had a janitor whose duty it was to do all janitor work, "but this one act of 
moving the seats the janitor did not do because the seats were too heavy to move 
without help." There was other testimony given by the trustees and by the 
principal and one of the associate teachers of Miss Hoag, that it was not within 
the duties of the subordinate teachers to see that the desks, when removed from 
their accustomed places in the rooms, were replaced or to take a hand in moving 
them. In fact, it may be stated that the fact that no such duty was cast upon 
Miss Hoag or any of the teachers may be accepted as fully established in this case, 

S. R. Gage, a trustee of the district, testified that, assisted by other members 
of the board of trustees, he weighed one of the sections of seats and found it to 
weigh four hundred and fifty-eight pounds, and that all the other sections, save as 
to the number of seats of which they consisted (some consisting of five and others 
of seven seats), were in every respect precisely like the one weighed. 

We have now given herein an abridged but accurate statement of all the facts 
brought to the attention of the accident board in this case. 

As to what we esteem the pivotal question in this case, viz: whether the injury, 
as the evidence shows it to have occurred, arose out and in the course of the 
applicant's employment, it may well first be observed that, while, as has been well 
said in the cases, it is not easy to give a comprehensive definition of the words, 
"arising out of the employment," which shall actually embrace all cases within the 
act, and with precision exclude those not within its terms, it may nevertheless safely 
be laid down that an injury may be said to arise out of the employment when there 
exists a causal connection between the conditions under which the work is required 
to be performed and the resulting injury. (Riser's Workmen's Compensation Acts, 
pp. 73-4, and cases cited in the foot-notes.) "A risk," continues the same author, 
in the same connection, "is incidental to the employment* when it belongs to or is 
connected toith what a workman has to do in fulfilling his contract of service: 
* • * There must be a causal connection between the employment and the 
injury, and the injury must be the rational consequence of some hazard connected 
with the employment." And at page 82 of the same work, the author announces 
this rule : "Where, at the time of the injury, the employee is engaged in a voluntary 
act not accepted by, or known to his emploj'er and outside of the duties for which 
he is employed, the injury can not be said to be in the course of his employment" 

The proposition here, then, is whether the evidence discloses a causal connection 
between the conditions under which the act culminating in the injury to the appli- 
cant was done and her employment as a teacher, or, in other words, was the act in 
the performance of which the injury was sustained reasonably within the contract 
of employment? We think the answer must be in the affirmative. 

Recapitulating briefly and in a general way the facts as they were discovered 
by the undisputed evidence, we find the situation here to be this: That connected 
with the school and for its purpose a library of books appropriate and necessary 
to the profession of teaching is maintained in the school and located in a room 
adjacent to that in which the applicant instructed her classes; that, on the Friday 
preceding the Monday on which the accident occurred, the desks were, preparatory 
to the carrying on of a dancing party on that night, moved from their proper positions 
in the room, and some of them stacked up in tiers near and against the sectional 
cases constituting the book-case ; that, on the Monday morning following that social 
event, and before and at the time school was opened for the day, these desks had 
not been returned to their proper positions in the room, but were still stacked up 
against the case containing the books used by the teachers; that Miss Hoag was 
employed to teach some five or six branches of the school's curriculum, among which 
was medieval and modern history ; that she had previously had assigned to the 
class in history certain references in medieval history which were to be taken up 
and recited that morning. She reached the school room at about half past eight 
o'clock a.m. on that day, and, desiring to refresh her memory upon the particular 
topics to which she was scheduled first to address her instruction that morning, 
went to the book-case for the purpose of obtaining the book upon the text of which 
the lesson was to be founded. Finding the section of the! caseyJn^whieh^ke^ book 
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she desired and required for the prosecution of the work first in hand so barricaded 
by one of the sections of seats as to make it impossible for her to open the case 
and so procure the book, she put her weight on one end of the desk and thus 
succeeded in moving it from its position sufficiently to enable her to get into the 
case. In doing this act, she suffered the injury complained of. These are the 
simple facts of the case, and their mere statement is sufficient to demonstrate that 
the applicant not only did what she had a right to do, but did what her duty as a 
teacher in the school required her to do, if, as the evidence clearly warranted the 
accident board in inferring was true, the book she desired was necessary for her 
use that morning in properly and intelligently instructing the history class over 
which she had control. If, while in the act of opening the book-case under the 
usual or normal conditions, her object being to procure a book necessary to be 
used by her in instructing her classes, she had suffered a physical injury, no one 
would be found to say that the injury would not be one arising out of and in the 
course of her employment. We can discern no difference in such a situation and 
the one presented here. The unusual or adverse conditions under which she 
attempted to perform that part of her duty were not of her own creation, and if, 
to discharge in a proper way her duty as a teacher, it was necessary, as was clearly 
so, for her to remove those unusual conditions, then, as declared, she had the right 
and, indeed, it was her duty, to do so, and the risk so taken, if any, was necessarily 
incidental to her employment. Therefore, in the act of removing the section of 
seats, her fault, if any, lay, not in the fact that she transcended the scope of her 
employment, but in the fact that she thus undertook a task, in furtherance of her 
duty, with which she found herself physically unable to cope. She might have 
acted imprudently in doing the act. She probably did. But a person is not to be 
denied compensation under the compensation act merely because his injury has been 
superinduced by mismanaging the duties of his employment, unless such mis- 
management amounts to wilful misconduct. 

But counsel for the petitioner insist, and upon the proposition so urged they 
rest their entire argument against the validity of the applicant's claim that her 
injury was received out of and in the course of her employment, that, in moving the 
seats. Miss Hoag went beyond her duties and engaged in janitorial work — duties 
wholly foreign to her employment and which are peculiarly and exclusively those 
of a janitor. Counsel, according to our conception of the case as it was made by 
the proofs, have thus fallen into a misapprehension of the evidence. 

Of course, it is true and very clear that it was no part of the duty of the 
applicant to move the seats or desks about from one place to another in the school 
room. But, manifestly, when injured. Miss Hoag was not so engaged. As the 
evidence plainly shows, she was, when hurt, merely endeavoring to move a section 
of seats, not to its proper or accustomed place in the room, but only a sufficient 
distance from its position against the book-case to enable her to reach into the case 
and so procure a book required to facilitate her school work that morning. 

Some of the courts hate gone so fai: as to hold that 'if a workman departs 
temporarily from his usual vocation to perform an act necessary to be done by some 
one for his master, he does not cease to be acting in the course of his employment.'* 
{Herts V. Hartford Faience Co. [Conn. Sup. Ct] 97 Atl. 1020.) But, in this 
case, as we have shown, we are not required to go that far. We may and, as is 
obvious, do rest our conclusion upon the proposition that the evidence shows that 
the act in the performance of which Miss Hoag sustained the injury was necessary 
to the fulfillment of her contract of service. 

Counsel for the petitioner place much reliance on the case of County of Modoc 
V. Indus. Ace. Com. et a?., 24 Cal. App. Dec. 125, 163 Pac. 685, 4 I. A. C. Dec. 25 
(decided by this court), as in support of their position that the act in the doing 
of which the applicant was injured was beyond the scope of her employment. They 
contend that between that case and this there is, as to the facts, a direct analogy. 
But it seems to us that the distinction between the two cases is marked and quite 
obvious. In the Modoc case, the applicant, at the request of a fellow employee, 
engaged in doing an entirely different kind of work for the petitioner from that of 
the former, left the work which he was specially employed by the petitioner to do 
and temporarily took up the work of the said fellow employee. While thus tem- 
porarily engaged, the applicant met with an accident in wh|§hzJPbyWlSttm^tl|f 
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physical injuries for which he claimed and was awarded by the accident board 
compensation. The award was properly annulled by this court. Thus readily it will 
be perceived that there is, with respect to the facts, no resemblance between that 
case and the present And the facts in the case of 8herer d Company v. Ind. Ace. 
Com. et al., 54 Cal. Dec. 04, 4 I. A. C. Dec. 220, also cited by tie petitioner, are 
in all essential particulars, similar to those existing in the case of the County of 
Modoc V, Ind. Ace. Com. et al., supra. 

Other cases cited by the petitioner may likewise be differentiated from the 
present case, but it is conceived to be unnecessary and unimportant to give them 
specific attention herein. 

The petitioner briefly urges the point that the award in this case can not, in 
any event, be sustained, since it is patent, so the contention proceeds, in doing the 
act causing her injury, the applicant was guilty of wilful misconduct 

In Dieatelhorst v. Indus. Ace. Com. etc. et al, 24 Cal. App. Dec. 306, 4 I. A. O. 
Dec. 55, this court, through Justice Burnett, exhaustively went into the question 
of what constitutes wilful misconduct under the terms of the Workmen's Compen- 
sation Act Many authorities are therein examined and numerous illustrations given 
of the application and* non-application of the provision exempting an employer from 
liability because the injury for which compensation is sought is directly imputable 
to the wilful misconduct of the claimant We need not, therefore, enter into a 
discussion of that subject herein. It is enough to refer to that case and add that 
we perceive nothing in the act of the applicant herein, as said act is shown to 
have been done by the evidence, which would justify us in declaring as il matter of 
law, that, in doing it, the applicant was guilty of wilful misconduct. She did or 
attempted an act which, under the circumstances, was quite the natural thing for 
her or any other person in like situation to do. As seen, it was necessary for her 
to have a particular book for her school work that moiliing, said book was in the 
book-case and the case was so obstructed by the desks that she could not get into it 
and procure the book without the removal of said obstruction. It is doubtiess true, 
as one of the trustees testified, that the section of seats which she attempted to 
remove was of great weight, so much so, indeed, as to make it impossible, or, at 
the least inconvenient, for her to handle and move it ; but it must be kept in mind 
that she only attempted to shove the section aside, and did not undertake to lift the 
entire section. It may further be suggested, as only an obvious proposition, how- 
ever, that a person of ordinary strength might with comparative ease move from 
its resting place one end of a heavy article of considerable length and still be wholly 
unable to lift the entire article from its resting place at one and the same time. 
Miss Hoag evidently conceived that she was of sufficient strength, by a shoving 
movement, and the application of whatever physical force she possessed, to shift 
the section away from the book-case sufficiently to enable her to open it and procure 
the book, but she doubtless either overestimated her own strength or underestimated 
the ponderousness of the section, it not being shown that she had previous knowl- 
edge of either the actual or approximate weight of the article. As above suggested, 
in doing or attempting to do the act, she might have been guilty of a want of 
good judgment. She might, indeed, have been somewhat negligent in that she 
omitted to make some investigation, preliminarily to attempting to move the section, 
to ascertain whether she was capable of handling it without exposing herself to a 
dangerous physical risk; but, even so, under the evidence as it appears in this 
record, it would still be giving free rein to one's imagination to hold that her act 
amounted to wilful misconduct within the moaning or contemplation of the com- 
pensation act 

Our conclusion is that the findings upon which the award was planted are 
supported by the proofs, and, accordingly, the award is affirmed. 

HART, J. 

We concur: 
BURNETT, J. 
CniPMAN, P. J. 
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No. 4348— September 14, 1917. 

D. GUIHAX, OTHERWISE KNOWN AS D. FAGAN, Applicant, vs. WILSON PACK- 
ING COMPANY, A CORPORATION, AND MARYLAND CASUALTY COMPANY, 
A CORPORATION, Defendants. 

Proximate Cause of Disability — Pemphigus. — Where a butcher cut hia hand 
while working on the carcass of a sheep in a slaughter house and he thereafter 
suffered a skin disease and the medical testimony was to the effect that the 
symptoms manifested thereby were characteristic of pemphigus, a rare skin 
disease contracted by those handling certain diseased animal tissues, held that 
said disease was proximately caused by and arose out of employment. 

Herbert W. Kidd, attorney, for Defendants. 

The applicant was employed by the defendant Wilson Packing Com- 
pany as a butcher. While boning a sheep's head on January 2, 1917, 
he cut one of the fingers of his left hand, as frequently occurs in that 
employment, and thereafter suffered a serious skin disease characterized 
by the sudden appearance over his whole body of a mass of blebs and 
pustules. It was contended by the defendants that this condition was 
due to syphilis or some other cause independent of the occupation. But 
the medical testimony showed that the symptoms manifested were 
characteristic of a rare skin disease called pemphigus, which according 
to the records of the few observed cases of the disease, is contracted by 
those handling certain diseased animal tissues. The Commission there- 
fore held that the applicant's condition was proximately caused by and 
arose out of the employment and awarded him compensation therefor. 



No. 3464— September 15, 1917. 

WILLIAM T. SOLEY, Applicant, vs. NORTH PACIFIC STEAMSHIP COM- 
PANY, A CORPOBATION, Defendant. 

PBOCEDrRE AND PRACTICE — ANNULMENT OF AWABD — A WARD FiNAL BT FaILUBE TO 

Apply for Rehearing. — Where an award had become final by the failure of 
either party to apply for a rehearing within the time allowed by law and the 
defendant thereafter filed a petition for annulment of the award on the ground 
that, according to decisions rendered by a higher court in other cases after the 
date of said award, the Commission had no jurisdiction to make said award. 
held that it is not in accordance with sound policy for this Conunission to reopen 
its earlier decisions whenever a change in the construction of the law is made by 
higher courts, where such construction could have been claimed before said 
decisions became final and that therefore said award would not be annulled. 

Herbert N. Ellis, attorney, for Applicant. 

C Gnu Selleck, H. W. Glensor and Glensor & Clewe, attorneys, for 
Defendants. 

The applicant, a longshoreman employed by the defendant, sustained 
a serious injury to the vertebrae of his neck by falling into the hold of a 
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vessel at San Diego on June 12, 1916. The defendant in its answer 
raised the defense of the lack of the Commission 's jurisdiction by reason 
of the maritime nature of the applicant's employment at the time of the 
injury but the Commission did not sustain this defense. Findings and 
Award were rendered in favor of the applicant on April 18, 1917. 
Neither party applied for a rehearing in respect to any of the matters 
determined or covered by such Findings and Award, although various 
Stays of Execution were allowed the defendant pending the decision 
of this jurisdictional issue by the Supreme Court of the United States. 
On February 5, 1917, the defendant filed with the Commission a petition 
for annulment of the award on the ground that under the decisions of 
the United States Supreme Court in the cases of Southern Pacific Com- 
pany vs. Jensen and Clyde Steamship Company vs. Walker, decided on 
May 21, 1917, the rights and liabilities of the parties in connection with 
the injurj' which formed the basis of this proceeding were exclusively 
within the admiralty jurisdiction of the Federal Court, and that this 
Commission was without jurisdiction in the premises. 

The Commission held that the contention of the lack of the Commis- 
sion's jurisdiction could have been raised by the defendant by the 
filing of a petition for rehearing within the time and in the manner 
prescribed by the Workmen's Compensation, Insurance and Safety Act 
and that by the failure to apply for a rehearing upon said ground, the 
Commission's decision became final; that it is not in accordance with 
sound policy for this Commission to reopen all its earlier decisions and 
awards whenever a change in the construction of the law is made by 
the higher courts, where such construction could have been duly claimed 
in the prescribed manner in the proceeding later sought to be reopened. 
On September 15, 1917, the Commission therefore made an Order 
denying the petition to annul the award but allowing a Stay of Execu- 
tion for thirty days to permit the defendant to apply for a rehearing 
and a writ of review from the Order, such stay to expire within said 
thirty days, however, upon action by a competent court upon such 
petition for writ of review within such time. (See North Pacific S. 8, 
Co. vs. Industrial Accident Commission, 25 Cal. App. Dee. 285, 4 I. A. C. 
Dec. 272.) 

Rehe.\ring denied. 

Writ of review involving jurisdictional issue only denied by first 
district court of appeal : No opinion. 
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No. 4196— September 15, 1917. 
AUGUST KOHVAKKA, Applicant, vs. UNION LUMBER COMPANY, Defendant, 

Evidence — Sufficiency Of — CJonsent of Employee to Deductions Fbom CJom- 
PENBATiON. — Where an employer, after making full payments of compensation 
for a year, made deductions for five months to apply on an account owed by the 
employee to the employer, after which the employee paid the balance of the 
account in cash and took a receipt in full settlement, held that said deductions 
were made with the full knowledge and consent of said employee. 

Assignment of Compensation — Deductions by Employee E^m Compensation 
Payments to Apply on Account Owed by Employee. — ^Where, with the 
knowledge and consent of an employee, an employer made deductions from com- 
pensation payments which were applied in payment of an account owed to the 
employer by the employee and the employee thereafter paid the balance of the 
account in cash and took a receipt in full settlement, held that since the trans- 
action was executed and was performed with the knowledge and consent of the 
employee, such deductions were not unlawful under the provisions of Section 
29 (a) of the Act 

Edward Lanto, attorney, for Applicant. 

B. E, Pemberton, attorney, for Defendant. 

The applicant, an edgerman employed by the defendant at its mill 
at Port Bragg, sustained permanent injuries to his left hand on May 28, 
1916. The permanent partial disability indemnity payments to which 
the applicant was entitled on account of this injury were paid by the 
defendant to the applicant until June, 1916, from which date until 
December, 1916, the defendant deducted from the indemnity payments 
certain small amounts totaling $95, which were, applied on an account 
owed by the applicant to the defendant for merchandise purchased at 
defendant's store, in the amount of $33.05, and a lumber bill of $140.60 
contracted in 1914. The applicant thereafter paid in cash the balance 
due on these bills and took a receipt in full settlement. There was a 
conflict in the evidence as to whether these deductions from the compen- 
sation were authorized by the applicant but the Commission found from 
the evidence that they were made with the knowledge and without the 
objection of the applicant and held that since this was true for such a 
long period of time, the applicant had consented thereto and that the 
defendant was entitled to be credited with the same on account of said 
compensation. It was held further that such deductions were not assign- 
ments of compensation before payment within the meaning of the 
provisions of Section 29 (a) of the Act for the reason that the trans- 
action was fully performed and was executed with the consent of the 
applicant. 
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No. 4558— September 15, 1917. 

E. C. MENTZ, AppUoant, vs. PACIFIC GAS & ELECTRIC CO., Defendant. 

Arising Out of Employment — Risk of Commonalty — Injury on Only Means 
OF AdCESs TO Employer's Premises. — Where an employee was injured after 
work and while going from his employer's premises to his home by means of a 
' private path traversing private property of a third party, which was the only 
means of access to the employer's promises, held that the risk of such injury 
was a risk of the commonalty and that the injury did not arise out of the 
employment. (CommiK«ioner Pillsbury dissenting.) 

Id. — Id. — Id. — Rule Statk). — An employer is not required to furnish a safe 
means of access to the premises upon which his employees work. (Commis- 
sioner Pillsbury dissenting.) 

The facts are stated in the following Opinion and Dissenting Opinion 
which were rendered with the Findings and Award. 

OPINION. 

The applicant in this case is an electrician and was engaged as 
operator in the substation of the Pacific Gas & Electric Company situate 
about three-quarters of a mile from Crockett, Contra Costa County. 
He lived in Crockett at the time of the injury. His hours were from 
4 o'clock in the afternoon until midnight. The substation was not 
upon any highway and was accessible from Crockett by paths, connect- 
ing with the highway, running over private property. It was while 
passing down over a path shortly after midnight that applicant fell, 
sustaining a hernia. 

We think the evidence sustains the fact of injury and the only issue 
i.s as to whether or not the risk of travel over this path was a risk of the 
commonalty and was or was not covered by the general rule that persons 
going to and from their place of employment are not under the protec- 
tion of the Compensation Act. 

We find that Mentz had completed his work on the night of the injury 
and had left the premises of the Pacific Gas and Electric Company. 
He was on property owned by the California-Hawaiian Sugar Refining 
Company when he fell. We therefore think the general rule should 
apply in this ease and that the fact that Mentz was walking at night 
and over a path, is not sufficient to make an exception to the rule. 
Many employees work at night and have to traverse hyways to reach 
their employment. These conditions of themselves are not sufficient 
to warrant a change in the rule, nor do we think the legislature intended 
that employers should be required to furnish a safe access to employ- 
ment under penalty of liability for compensation. 

Will J. French, 
Meyeb Lissner, 
Commissioners. 
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DISSENTING OPINION. 

The only issue of a serious character involved in this case is as to 
whether or not the risk of travel over the path leading from the highway 
to the substation was a risk of the commonalty and was or was not 
covered by the general rule that persons going to or from their places 
of employment are not under the protection of the Compensation Act. 

While it may be borrowing something from the law of liability in 
damages, based upon a want of reasonable care, to say so, I am of the 
opinion that it is incumbent upon employers to afford their employees, 
not only safe places in which tb work, but safe access to such places of 
employment. 

In this case the employees were given no instructions as to how they 
.should reach the substation. They could come by path **A'* or 
path **B'* or cross the fields, as they chose, but no recognized or 
assigned method of ingress and egress had been prescribed and there 
was no feasible way of going and coming from the home of applicant 
at Crockett by any public thoroughfare whatever. 

I call attention to the fact that the substation was four hundred 
forty-five feet above sea level, while the elevation of the highway at 
the intersection with the path over which applicant traveled was only 
one hundred seventy-five feet. There was a fall of two hundred seventy 
feet within a distance of about one-quarter of a mile and that of itself 
made the path risky to be traversed at night without being lighted and, 
in my judgment, constituted a special risk not shared by the 
commonalty. 

In brief, my view is that, in going and coming to and from his place 
of employment, applicant's risks were the risks of the commonalty, so 
long as applicant was traversing the streets and highways leading to 
and from his home, but when it became necessary for him to leave the 
highway and to follow, either going or coming, a private path over 
private grounds, but which was in almost exclusive use by defendant's 
employees in going to and coming from the substation where they 
worked, the risks of the employees were no longer the risks of the 
commonalty but were the special risks of the employees of defendant, 
and any injury received while going and coming over this special, 
private path may reasonably be held to have arisen out of and to have 
happened in the course of the employment. 

A. J. PlLLSBURY, 

Commissioner. 
Rehearing denied. 
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No. 4510— September 20, 1917. 

MRS. MARY E. BUTLER and ALBERT NELSON BUTLER, A MINOR, by MRS. 
MARY E. BUTLER, His oxtabdian ad litem, Applicants, vs. SOUTHERN 
PACIFIC COMPANY, Defendant. 

Jurisdiction — Interstate Commerce — Work on Electric Line Between 
Power House and Transforming Station. — Where a lineman was injured 
while working on the line by which electric current was transmitted from the 
power house at which it was manufactured to a substation at which it was 
reduced for use in operating interstate cars, held that since said electricity had 
not yet reached its point of distribution to said electric cars, said employee's 
work was preliminary to the running of said interstate cars and that therefore 
defendant was not engaged in interstate commerce. 

A. L, Clark, attorney, for Defendant. 

This was an application by the widow and minor child of William T. 
Butler for a death benefit. The deceased, an electric lineman employed 
by the defendant, died on June 23, 1917, as the proximate result of a 
fall following an electric shock which he received two days before while 
washing insulators on one of the main lines by which electricity was 
transmitted from the defendant's power house near Fruitvale to its 
substations in West Oakland and Berkeley. At these substations the 
electricity was reduced and transmitted to the lines over which defend- 
ant's electric cars in Alameda County were operated. 

The defendant was a common carrier by railroad engaged in inter- 
state commerce and said electric cars were at the time of the injury 
used for both interstate and intrastate commerce; the work which the 
deceased was doing was necessary to keep said electric lines in workable 
and usable condition for the operation of said trains, and it was con- 
tended on behalf of the defendant that the deceased was therefore 
engaged in interstate commerce. But the Commission held that since 
the electricity which caused the decedent's injury had not yet reached 
its point of distribution to the cars but was being transmitted from the 
power house where it was manufactured to the substations at which it 
would be reduced and put into the condition necessary for its use in 
operating said cars, he was employed in work preliminary to the run- 
ning of said cars and that therefore he was not employed in interstate 
commerce. The applicants were accordingly awarded a death benefit. 

Rehearing denied. 

Writ of review issced by supreme court: Pending. 
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No. 4312— September 24, 1917. 
OSCEOLA MILLS, Applicant, vs. NICK POMON, Defendant. 

Dependency — Wife Living Sepabate and Apart from Husband — Settlement 
OF Property Rights. — Where several years before his injury and death the 
wife of a deceased employee had voluntarily left him against his will and had 
continued to live separate and apart from him and was self-supporting and she 
wanted the deceased to sign an agreement of separation but he would not do so 
and the parties had entered into a settlement of property rights, held that said 
wife was not dependent upon said deceased for supi)ort. 

Employee or Independent Contractor — Woodchopper on Piecework Basis. — 
Where defendant had an agreement with the owner of certain timber land for 
the purchase of a certain amount of stumpage and he engaged the deceased to 
cut this timber into firewood at a stated price per cord and the deceased con- 
trolled his own time and manner of work, supplied his own tools and could hire 
others to help him at his own expense, held that the deceased was not an 
independent contractor but was an employee of the defendant. 

C M. Ozias, attorney, for Applicant. 
F. W. Taft, attorney, for Defendant. 

This ^as an application for 'a death benefit. The deceased, John' 
Allison Mills, sustained an injury to his leg on May 16, 1917, while 
engaged in cutting wood for defendant Nick Pomon near Willits, the 
injury resulting in his death on the same day. The applicant, who 
was the wife of the deceased, had left him against his protest and had 
continued of her own accord to live separate and apart from him for 
six or seven years before his death. He did not in any way contribute 
to her support during this time or at the time of his death, she being 
of her own volition self-supporting. There had been a settlement of 
property rights between the parties by the making of a release of a 
homestead, a quitclaim deed for the property and the payment of a 
consideration for the same. It appeared also that the applicant wanted 
an agreement of separation but that the deceased would not agree to it, 
hoping that the two might live together again. On this state of the 
t^vidence, the Commission held that the applicant was not living with 
the deceased as his wife at the time of his death and that he was not 
legally liable for her support at that time and that therefore the appli- 
cant was not dependent upon the deceased for support and was not 
entitled to a death benefit. 

It appeared that the defendant Pomon had an agreement with the 
owner of said timber land for the purchase of a certain amount of 
stumpage; that defendant engaged deceased to cut this timber into 
firewood, at a stated price per cord ; that the defendant had no control 
over the deceased except to indicate what trees should be cut, but that 
the deceased controlled his own time and manner of work, supplied his 
own tools and could hire others to help him at his own expense. It 
was contended that the deceased was an independent contractor and 
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r.ot. an employee of the defendant, but the Commission held that the 
deceased, although working on a piecework basis with considerable 
discretion and latitude in the time and manner of doing his work, was 
nevertheless an employee of the defendant within the meaning of the 
Act and an award was accordingly made for the payment of the funeral 
expenses and the medical bills contracted as a result of the injury and 
death. 



No. 4171— September 24, 1917. 

NICOLAZIA BARROCOZ LEAL and AURELIO LEAL and DOLORES LEAL, 
MINORS, BY NICOLAZIA BARROCOZ LEAL, their guardian ad litem. 
Applicants, vs. H. N. GRAY and P. B. GRAY, Defendants. 

Decided June 29, 1917, and reported in 4 I. A. C. Dec. 218. 

(25 Cal. App. Dec. 461) 
Civil No. 2275. First Appellate District. September 24, 1917. 

H. N. GRAY and P. B. GRAY. Petitioners, v. INDUSTRIAL ACCIDENT COM- 
MISSION et al., Respondents. 

Death of Employee — Whlful Misconduct — Absence of Inference. — Upon 
this application for a writ of review to annul an award made by the Industrial 
Accident Commission to the dependents of a deceased employee, that the inference 
that the deceased was guilty of wilful misconduct in returning to work to the 
place from which he had been taken earlier in the day and where he ultimately 
met his death, is not to be drawn from such action. 

Petition for writ of review. 

For Petitioners— J. E. Manning. 

For Respondents — Warren H. Pillsbury. 

BY THE COUBT. 

In support of the application for the writ it is urged first that the decedent, to 
whose dependents an award was made by the respondent. Industrial Accident Com- 
mission, was guilty of wilful misconduct in returning to the place from which he 
had been taken earlier in the day and where he ultimately met with the accident 
which caused his death. Now the evidence shows that he was ordered to go from 
that place, where he was engaged in loading dirt on cars, to another place some 
little distance away. The evidence does not show that he was warned not to 
return to the place where he was originally working, nor does it show that it was 
explained to him what the dangers of the place were from which he was taken. He 
was simply told to go and work somewhere else. He went and worked for a while 
at the place indicated on the same character of which he had been doing ;' and 
later on, the work at that place becoming slack, or there not being any dirt to load, 
or some such reason, he went back to the place where he had been working earlier 
in the morning, apparently with the intention of keeping employed where there 
was work to do. Now there is no direct evidence — there was none before the 
commission that we can see — that at the time that he returned to this place he 
actually knew of the dangers that were incident to his being there ; and that being 
so the question whether his act in returning was wilful misconduct is one which 
is only inferrable from the argument now made that he must have seen the dangers 
of the place, and that he wilfully returned to a place that was dangerous knowing 
the dangers of it and knowing that he was taken away from it because of the 
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dangers existing there. [1] Now that is only an inference to be drawn from his 
action ; but the commission did not draw it, nor upon this application can we. 

The only remaining point is as to whether or not H. N. Gray and P. B. Gray 
were jointly interested in the business of rock crushing; and upon that point we 
think that the record shows sufficient evidence to warrant the finding that they 
were, although H. N. Gray did testify that the rock crushing business was separate 
and apart from the selling of the rock when crushed, which was conducted by 
P. B. Gray. Nevertheless the commission did not apparently see fit to believe him 
in that statement in view of all the other circumstances in the case which, among 
other things, showed that the rock was taken at the quarry by (Mrs.) P. B. Gray, 
there delivered to her, that she sold it, and if there was a balance due she paid it 
to Mr. H. N. Gray. She kept all the books of the entire concern — of both depart- 
ments of the rock crushing plant and of the sales made, and Mr. H. N. Gray kept 
no books at all ; all of his accounts were kept by her, and if he wanted any money 
he got it from her. We think the evidence upon the whole supports the implied 
finding of the commission that Mr. H. N. Gray and Mrs. P. B. Gray were jointly 
interested and had jointly employed the deceased to work for them. 

The award is affirmed and the writ dismissed. 



No. 1343— September 24, 1917. 

MALCOLM FRASBR, Applicant, vs. HEALY-TIBBITTS CONSTRUCTION 
COMPANY AND ROYAL INDEMNITY COMPANY, Defendants. 

Decided July 19, 1917, and reported in 4 I. A. C. Dec. 242. 

(26 Cal. App. Dec. 462) 

Civil No. 2221. First Appellate District. September 24, 1917. 

MALCOLM ERASER, Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION, 
ROYAL INDEMNITY CO., Respondents. 

Sufficiency of Evidence — Finding of Commission. — Upon this application 
for a writ of review to annul an award made by the Industrial Accident Commis- 
sion, it is held that the evidence sufficiently supports the finding of the commission. 

Petition for writ of review. 

For Petitioner — William E. Billings, Hankins & Hankins. 

For Respondent Industrial Accident Commission — Warren H. Pillsbury. 

For Respondent Royal Indemnity Co. — Watt, Thornton & Watt. 

BY THE COUBT. 

The primary point presented by this petition and which induced the issuance of 
the writ was the allegation that the new evidence which was received by the com- 
mission pursuant to stipulation was not rebutted by the petitioner because he was 
not given an opportunity to do so. Upon oral argument it is conceded that there is 
rothing in that point, so that is now out of the case. [1] The only remaining 
contention is the alleged insufficiency of the evidence to support the finding of. the 
commission. A perusal of the record convinces us that the evidence in this respect 
is sufficient. The writ is therefore denied. 
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L. A. No. 14— September 25, 1917. 

G. LARA, Applicant vs. LOS ANGELES STONE COMPANY and SOUTHERN 
SURETY COMPANY, Defendants, 

Further Disability — Return to Work After Eye Injury — Appearance of 
Cataract a Year Later. — Where an employee sustained an injury to his eye 
and received medical treatment therefor and returned to his regular work and 
about a year thereafter a cataract appeared which was caused by the injury 
and which produced blindness, held that said blindness constituted a "further 
disability" within the meaning of Section 16 (c) of the Act. 

Statute of Limitations — Further Disability — Statutory Period Begins to 
Run from Date of Appearance of Further Disability. — Where an employee 
sustained an injury to h's eye and received medical treatment therefor and 
returned to his regular work for about a year and then suffered blindness by 
reason of a cataract proximately caused by the injury, held that the statutory 
period for the institution of proceedings on account of said blindness began to 
run from the date of the appearance of the disability caused thereby. 

Id. — Id. — Rule Stated. — ^The statutory period for the institution of proceedings 
on account of a "further disability" begins to run at the date of the appearance 
of the further disability and not from the date of the original injury. 

Harry Hansen, attornej', for Applicant. 

The applicant was employed by the defendant Los Angeles Stone 
Company as a laborer. On April 10, 1916, while so employed at Los 
Angeles, a piece of rock struck him in the right eye. He was imme- 
diately sent to a specialist who treated him until about April 25th. 
A few days later he returned to work for the defendant employer for 
whom he worked until shortly before April, 1917, when he worked for 
another employer. Shortly after that date, while he was no longer 
working, his sight began to fail until it practically disappeared by 
reason of a cataract which developed by reason of the injury. The 
application for compensation on account of this blindness was filed on 
August 25, 1917. 

It was contended by the defendants that the claim was barred by 
the statute of limitations. But the Commission held that since the 
cataract developed after the applicant returned to work, the disability 
caused thereby was a ** further disability" within the meaning of 
Section 16 (c) of the Act and that the statutory period for the filing 
of the application for compensation on account of such further dis- 
ability began to run from the date of the appearance thereof and not 
from the date of the original injury. (See Larsen vs. Robert Sherer 
it Co., 4: I. A. C. Dec. 126.) 

Rehearing denied. 
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No. 4611— September 25, 1917. 

FRANCES BIRD, for herself and as guardian ad utem and trustee for 
WILLIAM THOMAS BIRD, a minor, Applicant, vs. ROBERT F. SMITH 
AND WESTERN INDEMNITY COMPANY, Defendants, 

Wilful Misconduct — Act of Poor Judgment — Employee Jumping from Auto- 
mobile Before Impending Collision. — Where an employee was riding in his 
employer*s automobile and an instant before a collision with a train he jumped 
from the automobile and was killed, held that although said act may have been 
unwise or the result of poor judgment, it was entirely natural and justifiable 
under the circumstances and contained no element of wilful misconduct. 

Course of Employment — Employee Riding With Employer to Work During 
Working Hours. — Where an employer met his employee at Sausalito and took 
him in his automobile to work on a job at San Rafael and after arrival in 
San Rafael the employer diverted from a direct route to the location of the job 
to go to get tools and materials necessary to begin the job and the employee 
would probably have assisted in loading said tools and material into the auto- 
mobile but on the way to get them he was killed in a collision of a train with 
the automobile, and the accident occurred a few minutes after the regular time 
for beginning work for the day, held that the injury arose out of and in the 
course of the employment. 

J. L. Oeary, attorney, for Applicant. 

Barry J. Colding, attorney, for Defendant. 

This was an application by the widow and minor son of William T. 
Bird for a death benefit. The deceased was employed as composition 
floor layer by the defendant Robert F. Smith, whose place of business 
was in San Francisco. The defendant employer had a contract or job 
to execute in San Rafael on July 9, 1917, and had previously instructed 
his employees, including the deceased, to proceed from San Francisco 
to the location of the job in San Rafael and to be there on the morning 
of that day and had further advised them that he intended to proceed 
to the job in his automobile and could pick them up on the way. The 
deceased proceeded to Sausalito and waited there until his employer 
arrived and then proceeded in his employer's automobile to San 
Rafael; upon arrival at San Rafael the employer diverged from a 
direct route to the location of the job and started towards the railroad 
freight depot for the purpose of procuring certain tools and materials 
which were necessary in order to enable the men to begin the job. On 
the way to the depot the employer crossed a railroad track, a collision 
of a train with the automobile became imminent and the deceased, an 
instant before the collision, jumped from the automobile and was 
killed by the train. 

It was contended on behalf of the defendants that if the deceased 
had remained in the automobile he would not have been killed and 
that his death was therefore caused by his wilful misconduct, but the 
Commission held that the decedent's act, although it may have been 
unwise and an error in judgment, nevertheless was entirely natural 
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and justifiable under the circumstances and was totally, devoid of any 
element of wilful misconduct. (See Ruprecht vs. Red River Lumber 
Co., 2 I. A. C. Dee. 860.) 

The chief issue in the case was that of whether the injury arose out 
of and in the course of the employment, it being contended on behalf 
of the defendants that the deceased was at the time of the collision 
riding to the place of his employment in his employer's conveyance 
as a matter of convenience only and not in pursuance of any term of 
the contract of hire; that even conceding that the employer and the 
deceased were proceeding to the depot for the purpose of performing 
a duty in the course of the employment, nevertheless at the time of 
the collision the deceased had not yet arrived at the depot and had not 
yet entered upon the performance of any duty of his employment but 
was merely on his way to work. The evidence showed that decedent's 
pay began at 8 o'clock and that the injury occurred at twelve minutes 
after eight, and although the evidence did not definitely so establish, it 
indicated as a reasonable presumption that on arrival at the depot 
the deceased would help load the tools and materials into the auto- 
mobile. The Commission held that since the purpose of said trip to 
the depot was for the performance of an act in pursuance of the busi- 
ness of the employer and was not merely to get to the location of the 
job, there being no special place of employment, and since the injury 
happened after the decedent's pay for the day had begun, the injury 
arose out of and was proximately caused by the employment and the 
applicant was accordingly awarded the death benefit. (See Vlahos vs. 
Flinn & Treacy, 3 I. A. C. Dec. 493; Cook vs. Home Telephone Co., 
2 I. A. C. Dec. 150; Oldham vs. Southwestern Surety Insurance Co., 
1 I. A. C. Dec. 258.) 



No. 4451— September 28, 1917. 

MRS. ESTHER McLEAN, Applicant,, vs. HUGO GUENTUER, RUDOLPH 
GUENTHER, MRS. FRITZ GUENTHER and MRS. ANNIE BERGIE, 

DcfendanU. 

Employment — Masseuse Employed for Salaby, Board and I^odging — Salabt 
Discontinued fob Tips and Fees. — Where, in exchange for her services, a 
masseuse was paid a salary and given her board and lodging, and the salary was 
discontinued and instead thereof she was allowed to engage in outside work and 
to keep the tips and fees collected from patients, and her duties remained the 
same and she continued to receive her board and lodging, held that the relation 
of employer and employee continued under said new arrangement. 

H. H. Roser, attorney, for Applicant. 

C. S. McDonald, attorney, for Defendants. 

The applicant rendered services as masseuse for the defendants at 
Murrietta Hot Springs, for which she was paid a salary and was allowed 
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her board and lodging. On January 1, 1917, new arrangements were 
made between the applicant and her employers whereby she continued 
to render the same services as before and was furnished with board and 
lodging by the defendants, but, instead of the salary, was allowed to 
engage in outside work and to keep whatever tips and fees she collected 
from patients at the Springs. While hanging out towels on March 29, 
1917, the applicant fell into a hole and injured her leg and her side. 

It w^as contended that at the time of her injury the applicant was not 
an employee of the defendants. But the Commission held that regard- 
less of the new arrangement under which the applicant performed the 
services of masseuse at the Springs, the relation of employer and 
employee still existed, the change being merely as to the method of 
computing the salary. The evidence showed however that the applicant 
had suffered no disability as the result of said injury and she was 
accordingly awarded no compensation. 



No. 3569— September 29, 1917. 

ROY E. LADD, Applicant vs. C. T. CARTER, named in the application as 
C. S. CARTER, Defendant. 

Decided March 24, 1917, and reported in 4 I. A. C. Dec. 84. 

(25 Cal. App. Dec. 487) 
Civil No. 1709. Third Appellate District. September 29, 1917. 

C. T. CARTER, Petitioner, v. INDUSTRIAL ACCIDENT COMMISSION of 
the State of California, and ROY E. LADD, Respondents. 

Employee of Buter and Shipper op Grain — Injury Whu.e Loading Grain — 
Ehployme.nt Not Within Usual Course of Business of Employer. — Under the 
Workmen's Compensation Insurance and Safety Act, prior to the amendment of 
1917, a i)er8on employed by a buyer and shipper of grain in an emergency to load 
some grain on to cars, is not entitled to an award of compensation for injuries 
sustained, where it is shown that it was the general custom of the community for 
the sellers to load the grain and that loading grain was not within the usual 
course of the employer's business. 

Application for writ of review prayed for against the Industrial Accident Com- 
mission of the State of California and Roy E. Ladd. 

For Petitioner — Daly Robnett. 

For Respondents — Christopher M. Bradley. 

This case comes up on certiorari to review the findings and award of the 
Industrial Accident Commission in favor of Roy E. Ladd against C. T. Carter. 
From the return to the writ it appears that Carter was engaged in the business of 
buying and shipping grain ; that he had purchased about sixty carloads of wheat in 
Modoc county f. o. b. the cars at the nearest railroad station. After the sellers 
(farmers) had loaded part of the grain, a shortage of cars occurred, necessitating 
the placing of several loads upon the railroad platform awaiting the arrival of the 
cars. When the required cars arrived, the farmers, whose duty it was to load 
the grain, were at their homes, some twelve miles from the station, and in order 
to avoid the delay incident to sending for them, Carter employed Ladd for four 
days to load the grain that was on the platform. It was while loading this that 
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Ladd slipped and broke his knee cap, for which injury the commission awarded him 
Indemnity against Carter. As a basis for his protest Carter claims that Ladd was 
not an "employee" within the terms of the Workmen's Compensation Insurance and 
Safety Act, since his employment was both casual and not in the usual course of 
the business or occupation of Carter. Respondents admit that Ladd was a "casual" 
employee, but insist that "loading grain*' was a part of the usual course of the 
business of Carter. The sole question for determination is, then, whether upon the 
facts as disclosed by the record "loading grain" was included within the usual 
course of Carter's business, which was buying and shipping grain. 

Respondents claim that as grain can not be bought and shipped without loading 
it, loading is an incident of shipping. Though this is quite true, it does not neces- 
sarily follow that loading grain was within the usual course of business of Ladd's 
employer. There is no evidence in the record that such was the case. It does 
appear, however, that of the sixty carloads, more than fifty-nine and one-half were 
loaded by the sellers, and both buyers and sellers testified that the general custom 
in that community was for the sellers to do all loading, and that the buyer had 
nothing whatever to do with it. The occasion calling for the employment of the 
applicant was accidental and unforeseen, and as appears from the custom wholly 
excluded from Carter's usual course of business. The argument of respondents 
might well be carried a step further to the effect that the hauling of the grain was 
an incident to the shipping, since only by that means could the grain be brought to 
the station. Yet had Carter found it necessary in an emergency to cart one or two 
loads from the ranches some twelve miles distant, we do not believe that it could 
be correctly said under the facts of this case that carting grain was a part of his 
usual course of business. No more, then, was the loading. 

The decided cases in this state interpreting said provisions of the statute exclud- 
ing from its operation one who is a casual employee and whose employment is not 
in the usual course of the business of the employer, when carefully considered, 
seem to uphold petitioner's contention herein. They involve different facts, but 
the principles therein stated are controlling here. It is sufficient to refer to Mary- 
land Casually Co. v. Pittahitry. 172 Cal. 748. 3 I. A. C. Dec. 283; London etc. Co, v. 
Industrial Accident Commission, 173 Cal. G42, 3 I. A. C. Dec. 475 ; La Grande Laundry 
Co. V. Pillshury, 173 Cal. 777, 3 I. A. C Dec. 510. We may repeat that while 
the loading of the grain was a necessary incident to the shipping and that without 
said loading the shipping and sale could not be had, yet it is perfectly plain that 
the loading was not within the usual business of the employer. The employment 
must come within the normal operations of the usual and ordinary business of the 
employer in order to make him liable. This usual and ordinary business here did 
not involve the loading of the grain but embraced simply the purchase and trans- 
portation after the grain was loaded upon the cars. 

In other words, the applicant was casually employed to do work which was not 
ordinarily and usually done by or under the direction of the employer in the business 
in which he was engaged, and if we are to be guided by the language of said act 
in force at the time of the accident we must reach the conclusion that the applicant 
was not entitled to recover. The law, it may be said, was amended by the statutes 
of 1917 (page 831) so that no longer is the employment required to be within the 
usual course of the business of the employer, and if such had been the law when 
this unfortunate occurrence happened there could be no doubt of the legality of the 
award, but as the law existed at that time, we see no escape from the conclusion 
that the award should be annulled, and so it is ordered. 

We concur: BURNETT, J. 

CHIPMAN, P. J. 
HART, J. 
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No. 4394— September 29, 1917. 

J. AMBNDOLARI, Applicant, vs. G. BOCCI & SON and LONDON GUARANTEE 
& ACXJIDENT CORPORATION, Defendants. 

Evidence — Sufficiency Of — Uncorboborated Testimony of Applicant as to 
Fact of Injuby. — Where a tool sharpener testified that he received a particle of 
steel in his eye while working for the defendant, but he did not mention said 
injury to anyone until about five months later, when he consulted an oculist to 
whom he stated that he had received a foreign body in his eye five months before, 
and the applicant's testimony was uncorroborated by the testimony of any other 
witness or by the circumstances, held that the unsupported testimony of the 
applicant was insufficient to establish the fact of injury as claimed. 

Sterling H. Coen, attorney, for Defendants. 

The applicant was employed by defendant G. Bocci & Sou as a tool 
sharpener. He claimed that on or about January 3, 1917, while working 
for said defendant, a fragment of steel lodged in his eye and caused the 
disability for which he sought compensation in this proceeding. The 
applicant's testimony in itself was suflSciently definite and detailed to 
form the basis of an award in his favor but it was totally unsupported 
by the corroborating testimony of any witness except an oculist whom 
the applicant consulted on May 23, and who reported to the Commission 
that the applicant at that time stated to him that the foreign body had 
entered the eye about five months before. The evidence showed that 
the applicant continued to work unremittingly from the date on which 
he claimed to have sustained the injury until May 23, a period of nearly 
five months, during which time he made no mention of his injury to 
anyone. 

Although the Commission has rendered awards upon testimony given 
by applicants as to the injury without the corroborating testimony of 
any witness to the injury, nevertheless in all such cases there has been 
some corroboration, either in the nature of some mention of the injury 
within a reasonable time after it was sustained, or some other circum- 
stance indicating the probability of the applicant's truthfulness and 
tending to substantiate his claim. In the present case, however, there . 
was a total lack of corroboration by other evidence of sufficient weight 
to support the applicant's statements and the circumstances were such 
as to render the applicant's claim improbable and to deprive his testi- 
mony of the conviction of truthfulness and certainty which is necessary 
to justify an award upon the testimony of the applicant alone. The 
Commission therefore found that the evidence was not sufficient to 
establish the fact that the applicant sustained an injury as claimed, and 
accordingly denied him compensation. 
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No. 4623— September 29, 1917. 

J. S. IIIPPENSTEEL, Applicant, vs. COUNTY OF FRESNO, FRESNO COUNTY 
HOSPITAL AND STATE COMPENSATION FUND, DcfendanU. 

Employment — Patient in County Hospital Working as Pobteb — ^Tentative 
Engagement Without Pay. — Where a patient in a county hospital was being 
tested without pay to see whether he could perform the work of porter and he 
would not be positively engaged on a salary until it should be ascertained that 
he could perform the duties of the position, held that during such tentative 
engagement the patient was an employee of the hospital. 

The applicant was admitted to the Fresno County Hospital on 
June 10, 1917, for treatment unconnected with any industrial injury. 
Eight days thereafter a porter was needed to fill a vacancy at the 
hospital. The regular porter was paid a monthly salary. It was a 
custom at the hospital for the patients to do such work as they were able 
to do, without pay, but it was not customary to put patients as such 
on the pay roll and the steward and secretary had no authority to do 
so. The steward and secretary consulted the doctor in charge of the 
applicant as to whether the applicant was strong enough to do the 
work of porter and it was arranged that the applicant should be tried 
in this position and that if he could do the work, he would be discharged 
as a patient and would be employed by the hospital as porter. The 
applicant was not informed of these conditions but he was asked if he 
wanted the job and was told that he could try it and that if he could 
fill the requirements of the position, he would be employed. He began 
the duties of hospital porter on June 18 and after a few hours work, a 
cake of ice fell upon and fractured three of his fingers. 

The Commission held that although the applicant was not yet 
definitely employed for wages but was only being tested to see whether 
he could perform the duties of the position, nevertheless he was an 
employee while thus tentatively engaged. An award was accordingly 
rendered in his favor. 



No. 462f5— September 29, 1917. 

(ilOVANNI PELLETTI. minor, by HEXUY FK.\TI. guardian of ms person 
AM) ESTATE, Applicant, vs. WKSTKUN EVER(iRBEX COMPANY and 
HAHTFORI) ACCIDENT & INDEMNITY COMPANY. Defendants. 

Excluded Employments — Horticultural Labor — Laborer Cutting and Deliv- 
ering Evergreens for Decorative Purposes. — Where a laborer was employed 
to cut and deliver evergreens for a decoration company which obtained from 
owners of the land, on which the evergreens grew wild, permits to cut the same 
and he spent about the same length of time in cutting said evergreens as in 
delivering them, and he was injured while loading a wagon with evergreens 
which he had cut, held that at the time of his injury he was engaged In a trade 
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or business distinct and separate from horticultural labor and that his occupation 
at that time was not excluded from the provisions of the Compensation A^it. 

L. Ernest Phillips, attorney, for Applicant. 

Hadsell, Sweet dk Ingalls^ attorneys, for Defendants. 

The defendant Western Evergreen Company was engaged in the 
business of supplying for decorative purposes evergreens and shrubbery 
which grew wild in the woods and on the hills, and to cut which it 
obtained permits from the owners of the land. The applicant was 
employed by the defendant as a laborer, his business being to cut such 
evergreens, load them upon a wagon- and deliver them to the depot for 
the defendant. He spent about the same length of time in cutting 
them as in delivering them. On April 14, 1917, while he was loading a 
wagon with evergreens w^hich he had cut near Point Reyes, he was 
thrown to the ground by reason of the sudden starting of his horse and 
suffered permanent injuries to his left arm. It was contended on 
behalf of the defendants that at the time of his injury the applicant 
was engaged in horticultural labor, one of the employments excluded by 
Section 14 from the provisions of the Act. But the Commission held 
that the employment in which the applicant was engaged at the time 
of this injury was a trade or business in itself distinct and separate 
from horticultural labor. The applicant was accordingly awarded 
compensation. 



L. A. No. 24— October 1, 1917. 

WILLIAM L. GREENLEAF. a minob, by his guardian ad litem and tbusteb, 
MRS. TILLIE HANSEN, Applicant vs. SAN PEDRO DAILY NEWS, SAN 
PEDRO PUBLISHING COMPANY, E. M. Boyd, Manager, Defendants, 

Wilful Misconduct — Foolhardy Act — Boy Putting Hand into Dangerous 
Machine While in Motion. — Where no special safety rule or instruction 
had been issued prohibiting employees from putting their hands into a paper 
press to remove clogged sheets of paper while the machine was in motion, and 
certain employees did so remove clogged paper, and a seventeen-year-old 
employee had been told by his employer not to do so but to stop the machine 
whenever he wanted to take out clogged papers, and the facilities for stopping 
the machine were simple and accessible, and without stopping the machine said 
boy put his hand into it to remove some clogged paper and he was injured, 
held that said act was one of foolhardiness and amounted to wilful misconduct. 

Id.— Danger so Apparent as to Require No Specific Instruction — Rule 
Stated. — Where the danger of putting one's hand into a machine while the 
machine is in motion is apparent and the means of preventing injury by 
stopping the machine are simple, accessible and adequate, held that even in 
the absence of a specific safety rule or instruction, the act of putting one*s 
hand into the machine while in motion is so apparently dangerous as to 
amount to wilful misconduct. 

The applicant, a boy seventeen years of age, was employed by the 
defendant San Pedro Publishing Company as a floor man. It was a 
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part of his duties to feed paper into a paper press and folder on which 
was an uncovered gear. This machine sometimes became clogged with 
paper and there was testimony to the effect that some of the employees 
put their hands into it to extract the paper without stopping it. It 
appeared that no special safety rule or instruction had been issued by 
the defendant prohibiting the employees from thus removing clogged 
papers while the machine was in motion. However, there was an 
electric control beside the operator, by means of which the machine 
could be easily and quickly stopped and on one occasion, when the 
machine became clogged, the applicant's immediate superior had 
showed him how to stop it and told him never to try to take out 
clogged papers while the machine was in motion. On October 26, 1916, 
while so feeding the machine, some paper became clogged in it and the 
applicant walked around it and put his hand into it to pull out the 
paper while the machine was still in motion. His hand became caught 
in the uncovered gear and was permanently injured. 

The Commission held that the danger of the applicant's act was so 
apparent and that the means of preventing the injury by stopping the 
machine were so easy, convenient and adequate that the applicant was 
hound, even without the issuing of any safety order, rule or instruction, 
to stop the machine before putting his hand into it and that his act 
was one of foolhardiness, in excess of gross negligence and in disregard 
of all caution and amounted to wilful misconduct which proximately 
caused the injur\\ The defendants were accordingly discharged from 
all liability to applicant on account of said injury. 

Rehearing denied. 



L. A. No. 37— October 1, 1917. 

MRS. HATTIE FICKETT, dependent mother or GEORGB E. FICKBTT, 
DECEASED, Applicant, vs. BURTON AUTO TRANSFER COMPANY and THE 
EMPLOYERS' LIABILITY ASSURANCE CORPORATION, LTD., or 
London, England, Defendants, 

Arising Out of Employment — Employee Rendering Service During Noon 
Hour at Express Order of Employer. — Where a truck driver ate his lunch 
upon his employer's premises and during the noon hour was told by his 
employer to start with his truck to perform a duty of his employment, and 
while crossing the street from his employer's premises to his truck he was 
killed by another automobile, held that since he was obeying an express order 
to start at that time, the injury arose out of and happened in the course of 
his employment. 

John J. Haydon, attorney, for Defendant. 

This was an application by the mother of George E. Fickett for a 
death benefit. The deceased was employed by the defendant Burton 
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Auto Transfer Company as a truck driver. On June 27, 1917, he waa 
told by his employer to go to a certain establishment and get a ship- 
ment that was to be taken to the freight depot for transportation. In 
fulfillment of this order, the deceased loaded the auto truck at the 
designated establishment and was ready to deliver it at the freight 
depot at about noon. The evidence showed however that the depot was 
closed for the reception of freight from 12 to 1 o'clock. The deceased 
accordingly returned to his employer's garage and in conformity to the 
traflSc ordinance of Los Angeles, parked the truck on the opposite 
side of the street from the garage. After eating his lunch at the 
garage but before 1 o'clock, the decedent's employer told him he had 
better start in order that he might be at the depot when the doors were 
opened for the reception of freight. The deceased accordingly left the 
office, started across the street and while crossing the street was struck 
by another automobile and sustained injuries from which he died the 
next day. It appeared that the employees were not bound to eat their 
lunch in the garage, although as a matter of fact they usually did eat 
there and received instructions as to the work to be done during the 
afternoon. 

It was contended on behalf of the defendants that at the time of his 
injury the deceased was oflE duty, had not yet returned to work for the 
afternoon and was not rendering any service in the course of his 
employment ; that the fact that on this particular occasion he ate lunch 
on his employer's premises instead of at home or elsewhere did not 
serve to bring the deceased within the course of his employment; that 
the suggestion that he start for the depot was not such an order as 
would make his act of returning from lunch to his auto truck a service 
within the course of his employment and that until he should arrive at 
his auto truck and begin work he was subject to the risks of the com- 
monalty and not to any risk incidental to his emplojonent. But the 
Commission held the employer's remark that the deceased start at once 
was an order sending him upon the street on an express errand; that 
the deceased started to cross the street in conformity to said order and 
was thereby specially exposed by reason of his employment to such an 
injury as that which he sustained, and that therefore the injury arose 
out of and in the course of and was proximately caused by the employ- 
ment. The applicant was awarded a death benefit for partial 
dependency. 

Rehearing denied. 

Writ op review issued by second district court op appeal: 
Pending. 
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No. 4410— October 1, 1917. 

GEORGE W. WILCUT, minor son of Eddie Wxlcut, deoeabed, by his guaboian 
AD LITEM AND TRUSTEE, NELLIE I^ ADDIS AND ALLIE JEANETTE WILr 
CIT, Applicants, vr. CUDAHY PACKING COMPANY, a corporation, 
T^XITEJ) STATES FIDELITY & (ilURANTY CX^MPANY. A corporation, 
ADDIS & CARVER, A partnership, G. E. ADDIS and A. C. CARVER, 
THE PABTITERS, Defendants, 

Employee or Independent Contractor — Partnership Furnishing Labor fob 
Specified Amount. — Where a partnership agreed to famish the labor neces- 
sary to do certain painting at a stated sum with extra work at a ^>ecified rate 
per hour, and the party for whom the worls was to be done was to famish all 
the necessary materials and equipment and in order to insare satisfactory 
work, held back a part of the agreed price until the completion of the job, and 
the partnership had complete control of the manner of doing the woik, could hire 
help at its own expense and was responsible for the result only, held that said 
partnership was an independent contractor and not an employee. 

Employee or Self-Employer — Painters Working for Independent Con- 
tractort-Equal Division of Proceeds. — Where a partnership undertook as 
independent contractor to dp certain painting and arranged wiUi two painters 
to help with the work for an equal division of the proceeds of the undertaking 
and said painters were subject to the complete control of said partnership in 
the work and could be discharged at any time, held that they were employees 
of said partnership and were not independent contractors or self-employing 
persons. 

Dependency — Wife's Desertion of Deceased Employee Justified by His 
Misconduct — Legal Liability for Support of Wife and Illeoitimatb 
Child. — Where the wife of a deceased employee deserted him because of his 
preference for another woman with whom he thereafter lived and by whom he 
had a child, and he had commenced an action against his wife for divorce on 
the ground of desertion and the wife's default was entered and the cause was 
set for trial but had not been tried at the time of his death, held that the 
wife's desertion was justified by the decedent's misconduct and that he was at 
the time of his death legally liable for her support and for the support o£ 
said illegitimate child and that since there was no surviving dependent parent 
of said child, it as well as the wife was totally dependent upon the deceased 
for support. 

W, R, Banies, attorney, for Applicant. 

Wehstcr C. Tall, attorney, for defendants Cudahy Packing Com- 
pany and United States Fidelity & Guaranty Company. 

This was an application for a death benefit. The deceased, Eddie 
Wileut, sustained an injury to his right arm while working ais painter 
at the plant of Cudahy Packing Company at Los Angeles on March 1, 
1917. He died on Macch 17, 1917, as a proximate result of infection in 
the wound. 

It appeared that defendant Addis & Carver, a partnership consisting 
of defendants 6. E. Addis and A. C. Carver, was awarded a contract 
for certain painting to be done for Cudahy Packing Company at its 
plant in Las Angeles. Tlie defendant partnership was to furnish the 
labor only and Cudahy Packing Company was to furnish all the neces- 
sary materials and equipment. Extra work was to be settled for upon 
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the basis of a certain rate per hour. In order to insure the satisfactory 
performance of the work, Cudahy Packing Company held back 25 per 
cent of the contract price on the work specified until the completion of 
the job ; all transactions concerning the job were conducted by Cudahy 
Packing Company with Addis & Carver as a firm ; the latter had com- 
plete control of the details of the work ; could employ help at their own 
expense and had complete control, including the right of discharge, 
over any help that they might employ and, according to the terms of 
the arrangement between them and Cudahy Packing Company, could 
not be discharged nor denied the right to complete the job. The Com- 
mission held that since Addis & Carver were bound to produce certain 
results and were subject to no control as to the details of the work, they 
wiere independent contractors and not employees of Cudahy Packing 
Company. 

Addis & Carver proposed to the deceased and Henry Wallace, sons- 
in-law of defendant Addis, to assist in the work and it was arranged 
that the proceeds should be equally divided between the four; Cudahy 
Packing Company had no knowledge of this arrangement and did not 
deal at all with Wilcut or Wallace, who were subject to the direction of 
Addis and could be discharged at any time. The Commission therefore 
held that although they were to receive an equal division of the pro- 
ceeds of the undertaking instead of wages, they were nevertheless 
employees of the partnership and were not independent contractors or 
self -employing persons. 

The deceased was married to the applicant Allie Jeanette Wilcut in 
] 912 and lived vnth her until February, 1913. Because of his attitude 
toward Nellie L. Addis, daughter of defendant G. E. Addis, the dece- 
dent's wife left him on the latter date. The deceased and Nellie L. 
Addis then lived together until the time of the death of the deceased. 
On June 29, 1915, the minor applicant, George W. Wilcut, son of the 
deceased, and said Nellie L. Addis, was bom. The deceased recognized 
this child as his own and up to the time of his death supported it and 
the applicant Nellie L. Addis. He had brought an action against his 
wife for divorce on the ground of desertion; her default was entered 
find the case was set for trial but had not at the time of the death been 
tried. The Commission held that the abandonment of the deceased by 
bis wife was justified by his misconduct and that he was at the time of 
his death legally liable for her support, and that she was therefore 
totally dependent upon him; that he was also legally liable for the 
support of the applicant George W. Wilcut and that since there was no 
surviving dependent parent, said minor was also totally dependent upon 
the deceased for support. It was the Commission's judgment that the 
death benefit should be equally apportioned between the two dependents 
and an award was made accordingly. 
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No. 1130— October 4, 1917. 

HENRY G. CLASSEN. AppUoant, vs. POLLARD STEAMSHIP COMPANY, 
TALLAC COMPANY and TALLAC COMPANY, managingr owners of the 
Steamship **Tallac," and M. THOMSON COMPANY, Defendants, 

Decided July 10, 1915, and rel)orted in 2 I. A. C. Dec. 598. 

(54 Cal. Dec. 391) 

S. F. No. 7584. In Bank. October 4, 1917. 

THE TALLAC COMPANY, PeUUoner, v. A. J. PILLSBURY et al., Constituting 
the Industrial Accident Conunission of the State of California, Respondents. 

Injury to Employee of Steamship Company — Assistance in Loading 
Vessel at Foreign Pobt — Award for Injuries — Lack of Jurisdiction — 
Steamer Engaged in £V)reign Commerce. — ^The Industrial Accident Commission 
is without jurisdiction to make an award for injuries received by the employee of 
n steamship company while engaged in assisting in loading a steamer, owned and 
managed by the company, at a foreign port, where such employee was hired in this 
state for a voyage to a foreign port and return, as such a contract of service was a 
maritime contract relating to foreign commerce, and within the admiralty and mari- 
time jurisdiction of the courts of the United States. 

Application for writ of review, prayed for against A. J. Pillsbury et al., 
constituting the Industrial Accident Commission of the State of California. 

For Petitioner — McCutchen, Olney & Willard; Ira A Campbell. 
For Respondents — Chris. M. Bradley. 

Proceeding in review, under section 84 of the Workmen's Compensation Insurance 
and Safety Act of 1913. 

Henry G. Classen was second mate of the steamer Tallac, which was owned in 
part and entirely managed by the Tallac Company, the petitioner herein. The home 
port of the steamer was San Francisco, California. Classen was hired in San 
Francisco by said company as second mate of the Tallac for the voyage from 
San Francisco to New Westminster, British Columbia, and return. While at the 
l)ort of New Westminster, engaged in loading poles upon the steamer, on October 8, 
1914, he was injured by accident in the course of his employment. On reaching 
8an Francisco in April, 1915, he applied to the Industrial Accident Commission for 
relief under the aforesaid act. The case was heard and the commission made him 
an award against the Tallac Company for the payment of $627.84 in cash, and 
$1,308.00 in weekly installments of $17.44 each for seventy-five weeks. The Tallac 
Company applies to this court to annul said award, claiming that the Industrial 
Accident Commission had no jurisdiction. This presents the sole question for our 
consideration. 

The contract of service in the performance of which Classen was injured was 
clearly a maritime contract relating to foreign commerce, and was of a character 
wnich brings the case within the admiralty and maritime jurisdiction given by the 
constitution of the United States to the courts of the United States. When the 
case was first submitted to this court it was discovered that the question whether 
or not it was within the power of a state, by means of such laws as the Workmen's 
Compensation Insurance and Safety Act of this state, to impose additional burdens 
upon such commerce, was involved in a case then pending in the Supreme Court of 
the United States. Thereupon the submission was set aside and consideration of the 
case postponed to await decision of the question by the court of paramount authority. 

On May 21, 1917, in Southern Pac. Co, v. Jensen (37 Sup. Ct. Rep. 524), 
the Supreme Court of the United States decided that the Workmen's Compensation 
Act of New York, which, in all respects material to the question, is similar to that 
of this state, could not be extended to workmen injured while assisting in unloading 
a steamer in navigable waters in New York, if such steamer was then engaged in 
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commerce between the states, or in foreign commerce. The ^^ourt said : "Exclusive 
jurisdiction of all civil cases of admiralty and maritime jurisdiction is vested in the 
Federal district courts, 'saving to suitors in all cases the right of a common-law 
remedy where the common law is competent to give it.' The remedy which the 
Compensation Statute attempts to give is of a character wholly unknown to the 
common law, incapable of enforcement by the ordinary processes of any court, and 
is not saved to suitors from the grant of exclusive jurisdiction." This decision is 
conclusive of the case at bar. The Industrial Accident Commission was without 
jurisdiction to make any award for the injury complained of, and its adjudication is 
invalid. 

The award is annulled. 

SHAW, J. 
We concur: 

ANGELLOTTI, C. J. 

SLOSS, J. 

LAWLOR, J. 

HENSHAW, J. 



No. 3098— October 11, 1917. 

HODRIGO FUENTE and AMELIA FUENTE, Applicants, vs. M. D. GOOD- 
BODY, U. S. FIDELITY AND GUARANTY COMPANY and B. M. 
BROOKER, Defendants. 

^ Decided November 29, 1916, and reported in 3 I. A. C. Dec. 492. 

(54 Cal. Dec. 418) 
S. F. No. 8185. In Bank. October 11, 1917. 

H. M. BROOKER and UNITED STATES FIDELITY AND GUARANTY COM- 
PANY, Petitioners, v. INDUSTRIAL ACCIDENT COMMISSION, RODRIGO 
FUENTE and AMELIA FUENTE, Defendants. 

Death op Laborer on Building — Fall Due to Epileptic Fit — Injury Not 
Arising Out of Employment. — Under the Workmen's Compensation Act an injury 
resulting in the death of a laborer employed in the erection of a building from 
falling from the scaffold upon which he was working to the ground thirty-nine feet 
below, is not an injury arising out of his employment, where it is shown that he was 
seized with an epileptic fit and fell to the surface of the scaffold and from thence 
to the ground. 

Application for writ of review against Industrial Accident Commission, Rodrigo 
Fuente and Amelia Fuente. 

For Petitioners — Lloyd S. Ackerman. 
For Respondents — Chris. M. Bradley. 

This is a petition to review an award made by the Industrial Accident Commission 
against the United States Fidelity and Guaranty Company, insurance carrier for 
Brooker. in favor of Rodrigo and Amelia Fuente on account of the death of R. R. 
Fuente, caused by injuries received by Fuente while he was in the employment of 
the defendant Brooker, as a laborer. Fuente was the son of the petitioner Rodrigo 
and the stepson of the petitioner Amelia. 

The petition is based upon the claim. that the injury which caused the death of 
Fuente, and the accident which produced the injury, although they happened to 
him in the course of his employment, did not arise "out of" his employment. 

The decedent was a laborer employed by Brooker in the erection of a building. 
He was working upon a scaffold five feet in width and thirty-nine feet above the 
ground. The scaffold was guarded, in compliance with the law or ordinance, by a 
rope three f*»et high along its outer edge. While so engaged, the decedent fell to 
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the surface of the scaflPold, rolled off the edge and thence fell to the ground. Death 
resulted from the injuries caused by the fall to the ground. There was evidence 
sufficient to show that he was subject to epileptic fits at long intervals and that he 
was seized with one of these fits while at work on the scaffold, as a consequence 
of which he fell down upon the scaffold, and that as a result of the contortions 
incident to such fit he rolled off the edge and was precipitated to the ground. 
There was no evidence to the contrary. The commission did not find that the 
epileptic fit caused the fall, as it should have done, but found in general terms 
that the injury which caused the death of Fuente arose out of and happened in the 
course of his employment. It is practically conceded that the sole cause of his 
fall was a fit of epilepsy. 

The contention of the petitioners is that the proximate cause of the fall was the 

epileptic fit, with which his employment had no causal connection, and hence that 

the accident and resulting injury arose from the fact that he was an epileptic and 

had the fit, and not out of his employment. We are of the opinion that this 

^contention must be sustained. 

The Workmen's Compensation Act allows compensation to the dependents of an 
employee only where the proximate cause of the death of such employee is a personal 
injury sustained by him "by accident arising out of and in the course of the 
employment." (Sec. 12.) There was nothing in the nature of the work which 
the deceased was doing at the time that had any tendency to bring on a fit of 
epilepsy. Neither the fit, "nor the fall, nor the injury, was produced by the nature 
of the work in which he was engaged. The injury was doubtless the greater by 
reason of the distance from the scaffold to the ground, but this distance was not 
due to the nature of the work itself. The question whether or not such an injury 
arises "out of" the employment can not and does not depend upon the height from 
which the employee falls or the extent of the injury he receives as the result of 
the fit. 

The exposition of this question by the supreme court of Michigan in Van Gorder 
V. Packard Motor Car Co. (162 N. W. 107), is so clear and so well fits the condi- 
tions of the case at bar that we can not do better than to quote it here. The 
employee, while at work on a scaffold six feet in height, was seized with an epileptic 
fit which caused him to fall off the scaffold to the floor, whereby his skull was frac- 
tured and his death ensued. The court, after an elaborate review of the authorities^ 
says : 

"There is no claim that the scaffold was improperly constructed or in any way- 
unsuitable for the service. Due to no conditions arising out of his employment, but 
solely to his predisposition to epilepsy, of which his employer had no notice, he fell 
from the scaffold, receiving an injury from which death resulted. The fall was 
caused and caused only by the epileptic fit. The fit was the direct and only cause 
of his injury. We do not think it would be seriously contended that, had he fallen 
in an epileptic fit while standing on the floor and received the injury he did. the 
injury arose out of the employment, and that the defendant was liable. The height 
from which he fell, here only a short distance, could not change the liability for 
the injury. The most that can be said is that the height from which the deceased 
fell may have aggravated the extent of the injury. A person falling a greater 
distance may be more seriously injured than one falling a lesser distance; but it 
does not change the question of responsibility, of liability. The distance of the 
fall might contribute to the extent of the injury, but it was not a contributory 
cause to the fall. When the deceased was seized with the epileptic fit he would 
have fallen, no matter where he was, and the employer can not be held responsible 
because that unfortunate seizure occurred when the workman was on the scaffold, 
a few feet from the floor." 

The other authorities are. for the most part, to the same effect. In Butler v. 
Burton-on-Trent Union (5 Butterworth's Workmen's Compensation Cases. 355), 
the decedent, while on duty, was sitting at the top of a stairway. A fit of coughing, 
due to the fact that he was afflicted with tuberculosis, came on and made him giddy,. 
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causing him to fall down the steps. From the injuries resulting therefrom he died 
in a few days. It was held that **the accident did not arise out of the employment 
in the sense that it was due to the nature of the employment, or to anything to 
which the nature of the employment required him to expose himself," and that to 
say that it '* 'arose out of because it took place on premises where lie was in fact 
engaged/' would make the fact that it arose "in the course of* the employment the 
sole lest, whereas the law requires that it shall also arise "out of the employment. 
In ^'ash V. Rangaiira (L. R. 1914, 3 K. B. Div. 978), a sailor, while drunk, was 
walking up the gangway of the steamer and, solely because of his intoxication, fell 
therefrom and was killed. The court said that the accident and injury did not 
arise "out of* the employment, and that the fact that he was on the gangway did 
not make it so, although it increased the peril from a fall. Frith v. Louieianian 
(5 B. W. C. C. 410. L. R. [1912] 2 K. B. Div. 155), was a similar case of a sailor 
who fell over the side of the vessel because of his intoxication, and was drowned. 
He was "within the ambit of his employment," but the court held that his death 
did not arise out of that employment. In Rodger v. Paisley (5 B. W. C. C. 547), 
u messenger, while carrying a message on the street, fainted and fell, thereby injur- 
ing him so that he died. This injury did not, the court says, arise out of the 
employment In Collins v. Brooklyn etc, Co, (156 N. Y. Supp. 957), the decedent, 
while at work, fell to the ground in a swoon due to heart disease, and thereby 
received the injury which caused his death. The court said that it did not arise 
out of the work, and that to make it so it must appear that the injury 'was "a 
consequence of something that bad a relation to the work of the employer," and 
that the act does not "make the employer an insurer of the life, health, or regular 
heart action, of an employee," and that it should have been shown that the swoon, 
for example, arose out of overexertion in the employer's service. (See also McCoy 
v. Michigan Screw Co,, 180 Mich. 454 ; Klatoinski v. Lake Shore etc. Co., 185 Mich. 
643; Hawkins v. PowelVs etc, Co., 4 B. W. C. C. 178; L. R. [1911] 1 K. B. Div. 
988; Bamahas v. Bersham Colliery Co,, 4 B. W. C. C. 119, all involving the same 
principle. ) 

A distinction is to be made between cases of this character, and those where the 
accident, though partly caused by the idiopathic condition of the employee, is due 
in part also to the overexertion of the employee in performing his work, or to the 
nature of the work or the appliances furnished to him with which to work, or to the 
lack of proper safeguards against the ordinary dangers of the place of work, the 
injury being sometimes greater because of his idiopathic condition. In those cases 
the injury is held to arise out of the employment. An example of t^ose cases is 
Fennah v. Midland etc. Ry. (4 B. W. (\ C. 440), where the decedent, an engine 
driver, was tightening a nut in the engine and suddenly fainted and fell. The court, 
from the evidence, was of the opinion that his fainting fit was brought on by the 
work and held that the injury arose out of the employment. Where the idiopathic 
condition and the employment are each contributing causes of the accident the 
employer is liable; but not where the idiopathic condition is the sole cause. 

The case of Carroll v. What Cheer Stahles Co., 38 R. I. 421, is cited in support 
of the opposite view. It is, however, distinguishable on the principle just stated. A 
hack driver, while driving on the highway, fell from his seat and was injured by the 
fall. The fall was probably caused in part by a faint or dizziness induced by a 
disease from which he was suffering. But there was evidence that bis horses were 
in a kind of gallop and that he was "pitched out" by the motion, and the court said 
that the "fall was more than the mere inert fall or collapse of an unconscious man ; 
that it was a posiUve throwing or pitching of the driver from his seat by the move- 
ment of the hack turning or lurching into the gutter, toward or against the curbstone 
and might have happened to a driver in full possession of his senses." Upon this 
ground the court based its decision in his favor. 

The only case to the contrary is Wicks v. Dowell (L. R. [1905] 2 K. B. Div. 225). 
The deceased was seized with an epileptic fit while standing on a wooden stage in a 
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ship, close to the edge of a hatchway opening into the hold, and while guiding the 
descent of a bucket into the hold by means of a long pole, and as a rlsnlt he fell 
into the hold and was injured. The award was made. The court held that the 
accident arose ''out of his employment. The facts are somewhat similar to the case 
at bar. But it stands alone and is contrary to the later decisions above cited 
arising in England under the same law. We think the better reason is with the 
later cases. 

The award is annulled. 

SHAW. J. 
We concur: 

ANGELLOTTI. C. J. 
HENSHAW, J. 
MELVIN. J. 



No. 4694— October 11, 1917. 

HJALMAR JOHNSON, Applicant, vs. VULCAN IRON WORKS and LONDON 
GUARANTEE AND ACCIDENT COMPANY, LIMITED, Defendants. 

Jurisdiction — Maritime Injury — Employee Instaixing Apparatus on Vessel 
IN Course of Construction. — Where a vessel had been launched while under 
course of construction but had not yet been fully fitted out or turned over to 
the purchasers and an engineer was injured while installing a refrigerator on 
said vessel while it was afloat on navigable waters; held that neither said 
employment nor said injury was maritime in character and that this commis- 
sion has jurisdiction to award compensation. 

Id. — Id. — Rule Stated.^A contract for the construction of a vessel or a contract 
of hire for services rendered in the construction of a vessel is not maritime. 
A contract concerning a vessel becomes maritime, not at the time of launching 
a vessel, but at the time of its completion and delivery to the owners. 

Sterling H. Coen, attorney, for Defendants. 

The facts are stated in the following Opinion which was rendered 
with the Findings and Award. 

OPINION. 

By the decision of the Supreme Court of the United States rendered 
on May 21, 1917, in the case of Southern Pacific Company vs. Jensen, 
all state workmen's compensation acts were held inapplicable to injuries 
sustained by sailors, stevedores and other persons engaged in maritime 
( mployment, upon the ground that state legislatures were without 
authority to modify the law maritime as administered in the Federal 
Courts to any substantial extent. The only question in the present ease 
is whether it is governed by this decision. 

The stipulations in this case show the facts to be that applicant, 
Iljalmar Johnson, was employed at the time of his injury by defendant 
\"ulcan Iron Works in installing a refrigerator upon a vessel upon which 
the Vulcan Iron Works were performing service as a subcontractor. 
The vessel w^as then under course of construction, had been launched 
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but had not yet been fully fitted out or turned over to the purchasers. 
While applicant was working on the installation of the refrigerator and 
while the boat was being towed out in the bay of San Francisco upon 
a trial trip, applicant's clothing was caught in the belt of a motor, 
causing him to sustain a fracture of both bones of the left leg. 

Upon these facts it is our opinion that applicant was not engaged in 
rendering a maritime service at the time of his injury. The Federal 
Courts have held nearly unanimously that a contract for the construc- 
tion of a vessel, or a contract of hire of an employee for services 
rendered in the construction of a vessel, is not maritime. It is conceded 
that this is so prior to launching of the vessel. The line between mari- 
time and non-maritime contracts is not, however, drawn at the time of 
the launching of a vessel but at the time of its completion and delivery 
to the owners. 

In Olsen vs. Birch & Co., 133 Cal. 479, the Supreme Court of this 
state decided that a claim for services performed in building a deck- 
house upon a steamship while the steamship was not engaged in active 
operation and was not in commission, was not a maritime claim. The 
court stated in part as follows : 

**The claim did not arise from a maritime contract. The vessel 
had never been in commission, or in active use in navigation. Mari- 
time contracts have reference to navigation upon the sea, and in 
some way to vessels actually being used in commerce, or at least 
in navigation. • • ♦. . 

'* Evidently there is here a misapprehension as to the basis of 
admiralty jurisdiction. It does not extend to ships, merely because 
they are ships, but to commerce and navigation, and to ships only 
because they are, and while they are, used in commerce and navi- 
gation. A ship while building is not an instrument of commerce, 
nor is she while out of commission, and being cared for to preserve 
her for possible future use. A ship injured by use, and only 
temporarily laid up for repairs, or being refitted that she may 
resume her voyage, is considered still engaged in commerce.'' 

To the same eflfect are decisions of the United States Supreme Court 
in Peoples Ferry vs. Beers, 20 How. 393, and Edwards vs. Elliot, 21 
Wall. 532. 

For these reasons we are of opinion that jurisdiction should be 
assumed in this case and compensation allowed for the injury sustained. 

Will J. French, 
Meter Lissner, 
Commissioners. 

Rehearing denied. 
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No. 3697— October 16, 1917. 

CYRIAKUS ZENZ, ANNA ZENZ and JOHN ZBNZ. AppUcants, vs. THE ATCHI- 
SON, TOPEKA AND SANTA FE RAILWAY COMPANY (a corporation). 
Defendant. 

Decided May 10, 1917, and reported in 4 I. A. C. Dec. 125. 

(54 Cal. Dec. 447) 
Sac. No. 2714. In Bank. October 16, 1917. 

CYRIAKUS ZENZ et al., Petitioners, v. THE INDUSTRIAL ACCIDENT COM- 
MISSION et al.. Respondents. 

Injury to Employee op Railroad Company — Delivery op United States Mail 
FROM Depot to Train — Lack of Jurisdiction op Industrial Accident Commis- 
sion. — Under the Workmen's Compensation Act, the Industrial Accident Commission 
is without jurisdiction to make an award for injuries sustained by a call boy while 
delivering pouches of United States mail from a depot to a train of a railroad com- 
pany engaged in interstate commerce, as the Federal Employer's Liability Act is 
applicable to such an injury. 

Application for writ of review prayed to be directed against the Industrial Accident 
Commission et al. 

For Petitioners — Cushing & Cushing, Hatton & Scott, Ervin E. Richter. 
For Respondent Commission — Chris. Jl^. Bradley. 

For Respondent Atchison, Topeka and Santa Fe Railway — E. N. Camp, Robert 
Brennan, U. T. Clotfelter, Paul Burks, M. W. Reed. 

The petitioners, alleged dependents of Frederick Albert Zenz, deceased, who 
received injuries in the course of and arising out of his employment by The Atchison, 
Topeka and Santa Fe Railway Company, which caused his death, sought from the 
Industrial Accident Commission an award against the railway company under the 
'Industrial Compensation Act. After a hearing the commission found that the injury 
arose out of and happened in the course of employment, while the injured employee 
was performing service growing out of and incidental thereto, in the following 
manner: "While delivering pouches of mail from the depot at Riverbank to a train 
he was run down by another train." It, however, dismissed the proceeding for 
want of jurisdiction, the railway company having pleaded and established to the 
satisfaction of the commission that the injury occurred while deceased was employed 
by the railway company in interstate commerce, and that, therefore, by reason of the 
act of congress relating to the liability of common carriers by railroad to their 
employees, the act generally known as the Federal Employers* Liability Act, the 
commission was without jurisdiction. 

On the application of petitioners an order to show cause why a writ of certiorari 
or other appropriate writ should not issue was made. Answers have been filed 
both by the commission and the respondent railway company, and the matter has 
been submitted upon such petition and answers. 

It appears that the commission also found as follows : "That at said time the 
defendant was a common carrier by railroad engaged in commerce between different 
states of the United States and said Frederick Albert Zenz was engaged by the 
defendant in such commerce ; that this Commission is therefore without jurisdiction 
in this proceeding." 

It was stipulated at the hearing before the commission that the occupation of 
deceased **wa8 that of a call boy and delivering United States mail from the defend- 
ant's depot to defendant's trains and vice versa, taking United States mail from 
defendant's trains to defendant's depot, and that while in the performance of this 
duty of carrying United States mail from the defendant's depot to defendant's train, 
the deceased employee met with injuries, causing subsequent death." It is not dis- 
puted, as set up in the answers, that the railwrfy company was a common carrier 
by railroad engaged in interstate commerce, operating trains between the State of 
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California and other states of the United States, and that the train to which dece- 
dent was delivering the mail at the time of his injury was an interstate train 
engaged in interstate commerce, which had stopped at Riverbank on its way to its 
destination in the state of California. It is further set up in each of the answers 
that evidence was produced before the commission to the effect that the article being 
handled by the decedent at the time and place of injury, viz: United States mail, 
consi8t«>d in part of communications and mail destined to points without the state of 
California. 

The real contention of petitioners, as stated in their petition, is that inasmuch 
as the carriage In regard to which the employer was engaged in so far as any 
service of deceased was concerned at the time he received his injury, was the car- 
riage of United States mail, it was not and could not be, with respect to such 
service, a common carrier engaged in interstate commerce, within the meaning of 
the act of congress referred to, with the result that such act having no application, 
the jurisdiction of the Industrial Accident Commission was complete. "If the 
federal statute was applicable, the state statute was excluded by reason of the 
supremacy of the former under the national constitution.'* (St. Lou%9 eic, Ry. v. 
iseale, 229 U. S. 156.) If the federal statute was not applicable the Industrial 
Accident Commission had jurisdiction. 

Basing their claim upon certain decisions to the effect that a railroad company 
in carrying United States mail is not, with respect to such service, acting as a 
*'common carrier," with the corresponding rights and liabilities of that relation, but 
is, in that particular service, serving as an agency of government (see Atchison 
eic. Ry. Co. v. United States, 225 U. S. 640; Bankers' Mutual Casualty Co. v. 
Minneapolis etc. Ry. Co., 117 Fed. Rep. 434; Banking Co. v. Lampley, 76 Ala. 357; 
Boston Insurance Co. v. Chicago etc. Co., 118 Iowa, 423), it is urged by petitioner 
that the Federal Employers' Liability Act can have no application here. It is 
urged by counsel that the act applies only to such service as is being performed by 
the railroad company under such circumstances as make it a "common carrier,'* with 
nil the resultant legal rights and obligations, with relation to the person for whom 
the service is performed. The language of the act is **that every common carrier 
by railroad which engaged in commerce between any of the several states and 
lei-ritories . . . shall be liable in damages to any person suffering injury while 
be is employed by such carrier in such commerce, or, in case of the death of such 
employee, to his or her i)ersonal representatives,'* etc. 

No one of the cases cited by learned counsel for petitioners arose under the 
Federal Employers* Liability Act, and can not be taken as authority upon its proper 
construction. The first case cited {Atchison etc. Ry. Co. v. United States, supra), 
had to do solely with the question of the relations of the carrier of mail to the 
government, its rights and liabilities in regard thereto, and it was held that with 
relation to the government it was not "acting as a common carrier, with corre- 
sponding rights and liabilities," but as an agency of the government under contract 
with the government. In the other cases the litigation involved the question of the 
liability of the carrier to senders and addressees of mail matter. It wa» held that 
the carrier of mail was not with respect to senders and addressees of mail, "a com- 
mon carrier," with corresponding rights and liabilities, but, with regard to them, 
was acting solely as a government agency. We think this distinction, so important 
when we are considering the question of the rights and obligations of the railroad 
carrier with relation to the government, and the senders and addressees of mail, is 
unimportant here. In enacting the Federal Employers* Liability Act congress was 
endeavoring to cover the whole field of the relations between carriers by railroad 
engaged in interstate commerce and their employees, with, respect to their obligations 
to the employees, and the remedies of the latter for any violation of those obliga- 
tions. Whether in a particular case one primarily engaged in the business of a 
common carrier is carrying particular goods in that capacity rather than as a mere 
agent or under some other kind of contract is of importance only as relates to his 
obligations and liabilities to those for whom he carries, a matter having no real 
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pertinency to the subject-matter of this legislation. To our minds, the expression 
"common carrier by railroad'* was used simply to designate the class of employer 
subject to the act, and, as put by counsel for respondents, "in the generic definitiye 
sense" as including only common carriers **by railroad" as distinguished from com- 
mon carriers by other means of transportation. If the employer is primarily 
engaged in the business of transporting passengers and freight for hire by railroad 
as a common carrier, it comes within the act, as to its railroad of course, provided 
always that it is subject to the act only while engaged in interstate commerce, and 
only on account of injuries or death suffered by an employee while he is employed 
by such carrier in such commerce. That The Atchison, Topeka and Santa Fe 
Railroad Company was primarily a "common carrier by railroad," actually engaged 
in its business as such at the time of the accident, is not questioned. The remaining 
question is, then, whether in the matter of the transportation of this mail it was 
engaged in interstate commerce, entirely regardless of whether it transported such 
mail, 80 far as its relations with the government are concerned, as a common 
carrier or as an agency of the government. 

We think there can be no serious question, in view of the decisions, that the 
transportation of mail between different states and territories is interstate com- 
merce. It was said in the case of Pen8acola Tel, Co. v. Western Union Tel. Cc^ 
96 U. S. 1, that "since the case of QibhoM v. Ogden, 9 Wheat. 1, it has never been 
doubted that commercial intercourse is an element of commerce which comes within 
the regulating power of congress. Post offices and post roads are established to 
facilitate the transmission of intelligence." In that case it was held that the 
transmission of intelligence by electricity is interstate commerce. The transmission 
of wireless messages between states is held to be interstate commerce {Marconi . 
Wireless Tel Co. v. Com., 218 Mass. 558), as is also the transmission of informa- 
tion between states through the mails by correspondence schools {International 
Textbook Co. v. Pigg^ 217 U. S. 91). There can be no doubt that the transmission 
of letters or parcels by a railroad for an express company between states is inter- 
state commerce. 

We are of the opinion that the fact that the transportation of mail is for the 
federal government can make no difference in this respect. When mail is trans- 
ported from one state to another, such transi>ortation is interstate commerce, although 
the carrier be acting under contract with the government and as one of its agencies. 
This was expressly decided by the supreme judicial court of Massachusetts in the 
recent case of Lynch v. Bostcm d M. R. R., li6 N. E. Rep., p. 401. 

It follows from what we have said that the Industrial Accident Commission did 
not err in its conclusion that it was without jurisdiction to make an award in this 
matter. 

The order to show cause is discharged and the proceeding dismissed. 

ANGELLOTTI, C. J. 

We concur: 
SHAW, J. 
HENSHAW, J. 
MELVIN, J. 
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No. 3881— October 16, 1917. 

PIETRO SUPPARTO, Applicant, vs. YOLO WATER & POWER COMPANY 
AND W. C. WALLACE, Defendants, 

Decided April 25, 1917, and not reported. 

(25 Cal. App. Dec. 531) 

Civil No. 1707. Third Appellate District. October 16, 1917. 

YOLO WATER AND POWER CO. (a Corporation), Petitioner, v. INDUSTRIAL 
ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA, PIETRO 
SUPPARTO and W. C. WALLACE, Respondents. 

Finding of Commission — Evidence — Affibmance of Awabd. — Under the 
Workmen's Compensation Act, if there be any evidence to support the finding of the 
commission its award must be afiirmed. 

Dbiveb of Team fob Fobeman of Poweb Company — Status — Employee of 
Company. — A foreman of a water and power company employed on a daily wage 
basis and authorized to hire either men or teams or both in the performance of his 
work for the company is not an independent contractor in a case where he furnished 
both men and teams; and, where he furnished his own team and hired a person to 
drive it, and such person was injured, the latter is an employee of the company 
within the meaning of the Workmen's Compensation Act, and entitled to an award 
of compensation. 

Petition for writ of review prayed for against the Industrial Accident Commis- 
sion of the State of California, Pietro Supparto and W. C. Wallace. 

For Petitioner—Theodore A. Bell, Arthur C. Huston. 

For Respondents — Christopher M. Bradley, Warren H. Pillsbury, A. C. Murray. 

This case comes up on certiorari to review the finding of the Industrial Accident 
Commission to the effect that Pietro Supparto, at the time of his injury*, was an 
employee of the petitioner. Petitioner claims that the evidence shows solely that 
Supparto was an employee of Wallace, and, therefore, the commission acted beyond 
its jurisdiction in awarding Supparto compensation against petitioner. If there be 
any evidence to support the finding of the commission its award must be sustained. 
(Western Indemnity Co, v. PiUslury, 172 Cal. 807, 3 I. A. C. Dec. 296.) 

W. C. Wallace was petitioner's foreman, employed at a wage of $5.00 a day. 
He had full authority to hire whomever he pleased to assist him in the company's 
work. It is admitted that men so employed were employees of the company, and 
were so recorded on the company's books, receiving $2.25 per day. But when a 
team and a man were hired a lump sum of $4.50 was paid, and the man's labor waB 
not segregated upon the company's books, but it appears that the man always 
received $^25 and $2.25 went for the team. 

Very often Wallace furnished his own team, among others, used by the company, 
and sometimes employed one of the men on his own ranch to drive it. Wallace 
directed the performance of the work as foreman, and as far as indicated by the 
record, directed drivers to exactly the same extent as he did the undoubted employees 
working under him for petitioner. Supparto had always dealt with Wallace as 
foreman, had worked for petitioner under him innumerable times as a laborer, and 
had always been paid by check by petitioner directly, with the exception that upon 
one occasion a few days before his accident he had worked as a driver, for which 
he had not been paid at the time of his injur3\ On the day of the accident Sup- 
parto had applied as usual to Wallace for work, and Wallace had told him he could 
use him on the Central Canal. Thereupon Wallace with Supparto drove to the 
canal, and proceeded to unload hay, when the injury occurred. Under these circum- 
stances petitioner claims that the facts come squarely within the case of Western 
Indemnity Co, v. Pillshury, supra, and that Supparto was an employee of Wallace, 
with whom the corporation contracted, so it is claimed, to furnish teams. The 
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position of petitioner is that when Wallace employed a man merely, he was an 
employee, that when a team was furnished separately (as Wallace testified was 
done on at least one occasion) the driver was an employee, but when Wallace 
obtained a team and man together, then he stood in the position of a contractor to 
furnish teams for their work, though he still continued also in the capacity of 
foreman. The contention of petitioner seems to us very technical and unsubstantial. 

There is abundant evidence to support the award, and the Western Indemnity 
case is clearly distinguishable. Supparto testifies that he intended to work as usual 
as an employee of the company and not of Wallace on the day of his injury, and 
Wallace in his verified answer and testimony declares that he intended to engage 
Supparto as an employee of the company. Wallace made no profit on Supparto's 
services as driver. Supparto was paid $2.25 per day for driving, whidh was peti- 
tioner's regular rate of pay for workmen, and Wallace retained $2.25 a day for his 
team. 

In the Western Indemnity Co. case it clearly appears that Stevens was engaged 
in a permanent business of 'Teaming and Grading" and contracted to furnish teams 
and drivers for the work. In the present case Wallace was not by trade a contract- 
ing teamster, and the evidence is too vague and indefinite to warrant a finding that 
Wallace had contracted to furnish teams. The evidence as a whole indicates rather 
that Wallace regarded himself as foreman, and in that capacity employed men and 
teams. Wallace could not have sued petitioner for breach of contract for failing 
to accept teams tendered by him, nor could petitioner have sued Wallace for failure 
to furnish teams, because of this indefiniteness. Stevens did not act as foreman 
for Tittle, hiring and discharging his men, as did Wallace here, but worked under 
the foreman of the general contractor. Had Stevens been discharged his teams must 
necessarily have been ruled off the work with him. But for aught that appears here 
Wallace could have been discharged and yet the teams secured by him retained. 
There are other points upon which the cases can be distinguished, but the above 
are sufficient to deprive the case cited of the force claimed for it by petitioner. 

To recapitulate: The evidence shows that Wallace was authorized to employ 
laborers for petitioner, and acting under that authority and as the agent for the 
corporation, he did employ the applicant to do work for said petitioner, and while 
so engaged as such employee in the very work for which he was employed said 
applicant was injured. Not only would we be entirely unwarranted in annulling 
the award, but it should be said that under the evidence the commission could not 
have reached a different conclusion. 

The award is affirmed. 

BURNETT, J. 

We concur: 
HART, J. 
CHIPMAN, P. J. 



Digitized by 



Google 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 321 

No. 4691— October 16, 1917. 

DANIEL LICKERT, Applicant, vs. COAST PRODUCE COMPANY and ROYAL 
INDEMNITY COMPANY, Defendants, 

Statute of Limitations — Estoppel of Defendant to Set Up Defense. — Where, 
within six months after sustaining an industrial injury, an employee was 
assured by a representative of the employer's insurance carrier that an appli- 
cation had been filed with the Commission, and no application had been filed, 
and the failure to file an application was due to the ignorance of both the 
injured employee and the insurance carrier's representative, and no application 
was filed with the Commission until more than six months after the injury had 
elapsed, held that the insurance carrier's representative had not intentionally 
and deliberately led the employee to believe that an application had been filed, 
and that therefore the defendants were not estopped from setting up the 
defense of the statute of limitations. 

Oeorge cfe McCoy, attorneys, for Applicant. 

WiUis L Morrison, attorney, for Defendants. 

The applicant, a clerk employed by the defendant Coast Produce 
Company at San Diego, sustained an injury on September 11, 1916, 
which was admitted by the defendants to be compensable. He was 
advised by the defendant insurance carrier to file his application within 
six months of the date of the injury and a few days before the six months 
had expired he went to the insurance carrier's San Diego agent who 
told him that he would make out the papers and put the matter before 
the Commission. The agent made out the ordinary statistical depart- 
ment reports, which he sent to the Commission, and told the applicant 
that all the papers necessary to get a decision from the Commission had 
been filed. The applicant testified that he left the matter entirely in 
the hands of the agent and, in reliance upon the agent's representations, 
himself failed to file an application. The evidence showed that the 
failure to file an application within six months from the date of the 
injury was due entirely to the ignorance of both the applicant and the 
insurance carrier's agent as to the proper steps to be taken. It was 
contended on behalf of the applicant that the plea of the statute of 
limitations is not an absolute bar to the jurisdiction of the Commission 
but is merely a personal defense which may be waived or which the 
defendants may be estopped to set up; that the defendant insurance 
carrier had by its own act misled the applicant and caused him not to 
file an application in due time and that therefore the defendants should 
be estopped to set up this defense. The Commission held however that 
a party is estopped from setting up such defense only where he has 
intentionally and deliberately led the applicant to neglect for the stat- 
utory period to file the application ; that to constitute such misleading, 
the defendant must have had the express intention to deceive or must 
have acted with such carelessness or culpable negligence as to amount 
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to fraud. (See C. C. P. Sec. 1962 (3) ; Baxter vs. Baxter, 16 Cal. App. 
238) ; that in the present case the element of such intentional and 
deliberate misleading was absent for the reason that the conduct of 
both parties was due solely to their ignorance and that there was no 
evidence of any deliberate or intentional deception on the part of the 
defendant. It was therefore held that the defendants were not estopped 
to set up the defense of the statute of limitations and the proceeding 
was accordingly dismissed. 

Rehearing granted: Findings and award confirmed. 



No. 2870— October 17, 1917. 

THOMAS MEEHAN, Applicant, vs. CITY OF LOS ANGELES, Defendant. 

Decided February 9, 1917, and reported in 4 I. A. C. Dec. 52. 

(25 Cal. App. Dec. 555) 
Civil No. 2365. Second Appellate District. October 17, 1917. 

THE CITY OF LOS ANGELES (a Municipal Corporation), Petitioner, v. INDUS- 
TRIAL ACCIDENT COMMISSION OF THE STATE OF CALIFORNL^. 
et al., Respondents. 

Injury to Municipal Election Officer — Nonliability of City. — A judge 
of an election board at a municipal election is not an employee of the municipality 
within the meaning of that term as used in the Workmen's Compensation Act, and 
is not entitled to compensation from the city for injuries received while taking the 
election returns in his own automobile to the city hall after the counting of the 
ballots. 

Petition for writ of review. 

For Petitionei^-Albert Lee Stephens, City Attorney; W. D. Spalding, Wm. P. 
Mealey, Deputies City Attorney. 

For Respondents — Christoi^er M. Bradley. 

Certiorari to review an order of the Industrial Accident Commission allowing 
compensation to Thomas Meehan, who was a claimant against the city of Los 
Angeles alleging that he h^d been injured while in the employ of that municipality. 
Meehan acted as judge of an election board at a municipal election held in the city 
of Los Angeles on the 6th day of June, 1916. After the ballots were counted by 
the board, Meehan, using his own automobile, took the election returns and was 
proceeding to the city hall where he proposed to deliver them to the proper officer. 
While so engaged his automobile was struck by another motor car and by reason 
of the impact Meehan was thrown from his seat and injured. It was upon this 
state of facts, related briefly as above, that the commission made its award for 
compensation. 

It is the contention of the city of Los Angeles, appearing here as petitioner, 
(1) that Meehan was not its employee within the meaning of the Workmen's Com- 
pensation, Insurance and Safety Act; (2) that if it is determined that the relation 
of employer and employee existed at the time of the injury suffered, the employment 
was both casual and not in the usual course of the trade and business of the 
municipality, which latter case is excepted from those in which compensation is 
provided to be awarded by the act. We agree with the petitioner in its conclusion 
that the relation of employer and employee did hot exist between the claimant and 
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the municipality. Meelian at the time he suffered his injury was performing a 
public duty which may be imposed upon any citizen — the obligation exists without 
contract. The proyisions of the law are too familiar to require citation here. In 
determining the nature and extent of the duties of an election officer, the law alone 
must be looked to. There is no power of direction given to or left in the city 
regarding the performance of such duties. In other words, the so-called "employer" 
in such a case has no control over the actions of the election officer. It has no 
right or power to provide means to secure the safety of the officer which it may 
require him to take advantage of, and therefore is without the right to safeguard 
its interests. Had the city, acting in its own interests, proposed to furnish an 
entirely safe means of tran8i>ortation to the election officer in order to enable him 
to transport the election returns from the polling place to the city hall, it was 
without power to compel him to use such means. The officer had the right to 
choose the most dangerous and hazardous means affording such transportation, and 
the city, if it is held that the relation of employer and employee existed, would be 
without the power to reduce the possibility of damage accruing by reason of a 
claim for compensation for injuries which might result. There was here no **con- 
tract" of employment which is deemed an essential element *n defining the term 
**employee** under our decisions. (Glaremont Country Club v. Industrial Accident 
Commission, 53 Cal. Dec. 205, 4 I. A. C. Dec. 53; Mono County v. Industrial 
Accident Commission^ 54 Cal. Dec. 173, 4 I. A. C. Dec. 269.) In the latter case it 
was held that a sheriff of a county injured in the performance of his duties could 
not recover compensation under the employers* liability act. In the case last cited 
the decision in Sihley v. State (CJonn.), 96 Atl. 161, is approved. In that case the 
court referred to the contention that there was shown a contract between the state 
and its officer (a sheriff) to pay salary compensation, and that where such contract 
existed the full relation of employer and employee resulted under the compensation 
act there being considered. The court there said : "But it is urged in behalf of the 
claimant that the statute attaching a salary to the office of sheriff raises an obliga- 
tion or duty on the part of the state to pay it, and that if it refuses to pay the law 
will give the sheriff an action quasi em contractu upon the obligation, and that the 
officer was thus under a quasi contract of service with the state. If for the argu- 
ment's sake tliis were to be conceded, it would not advance the claimant's cause. 
A quasi contract is no contract. The term quasi contract describes a situation 
where there is an obligation or duty arising by law upon which the same remedy 
is given as would be given if the obligation or duty arose out of contract The term 
itself implies that the obligation or duty is not a contractual one." Mono County v. 
Industrial Accident Commission, supra, contains a discussion as to the effect of 
certain amendments made to the act in 1915 and the prior legislative history, all 
of which is pertinent to the argument here advanced on behalf of respondents and 
is adverse to the contentions here made by the latter. 

For the reasons stat^'d, we think that the award can not be sustained, and it is 
therefore annulled. 

JAMES, J. 

We concur: 

CONREY, P. J. 
SHAW, J. 
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No. 2601— October 18, 1917. 

HOMER C. GRAGG, Applicant, vs. J. B. GILL, GEORGE S. HINCKLEY and 
W. A. FREEMIRE, County Highway Commisioners of San Bernardino 
County, Defendants. 

No. 3108— October 18, 1917. 

HOMER C. GRAGG, Applicant, vs. COUNTY OF SAN BERNARDINO, a body 
corporate and politic; S. V. HORTON, J. B. GLOVER, GEORGE B. BUT- 
LER, R. L. RILEY AND W. J. KINCAID, as members of and constituting the 
BOARD OF SUPERVISORS of the said County of San Bernardino; J. B. 
GILL, W. A. FREBMIRE and GE)0RGE S. HINCKLEY, as members of and 
consUtuting the COUNTY HIGHWAY COMMISSION of the said County of 
San Bernardino, Defendants, 

These cases were consolidated and were decided January 30, 1917, 
and are not reported. 

(25 Cal. App. Dec 661) 
Civil No. 2364. Second Appellate District. October 18, 1917. 

THE COUNTY OF SAN BERNARDINO, a Body Corporate and Politic, Peti- 
tioner, V. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF 
CALIFORNIA and HOMER C. GRAGG, Respondents. 

Injuby to Foreman of Gang of Men — Asbaxtlt by Dischabged Employee — 
Injuby Abising Out of Employment. — An injury sustained by a foreman of 
a gang of men employed by a county in the construction of a concrete road, from 
being struck by a blow by a laborer discharged by him for refusing to perform the 
work in the manner directed, is an injury arising out of and in the course of his 
employment within the Workmen's Compensation Act. 

Petition for writ of review. 

For Petitioner — Leonard, Surr & Hellyer; T. W. Duckworth, John L. Campbell 
For Respondents — Christopher M. Bradley, Daley & Byrne. 

Certiorari to review an order of the Industrial Accident Commission awarding 
compensation to Homer C. Gragg for an injury sustained while in the employ of 
petitioner. 

The sole contention of petitioner, as presented in its brief, is that **the injury 
did not arise out of the employment and was not incidental thereto." In our 
opinion, the facts are identical with those involved in Western Indemnity Co, v. 
Pillshury et al, 170 Cal. 686, 2 I. A. C. Dec. 1026, wherein a like award was 
affirmed. 

As appears frOm the record, Gragg was foreman of a gang of some eighteen or 
twenty men employed by the county of San Bernardino, who, under his direction, 
were engaged in the construction of a concrete road. He was authorized and 
empowered in his discretion to discharge any of the men from the work for insub- 
ordination, neglect or refusal to perform the same in the manner directed by him. 
Among the employees at the time in question was one Carl Hansen, engaged in 
spreading concrete upon the roadway. The foreman called Hansen's attention to 
the fact that he was not spreading the concrete properly and, taking the shovel, 
showed him how he wanted it done. Hansen resented this, saying: **To bell with 
you ; I know how to do this." In response to which Gragg said : "If you feel that 
way about it, you are fired right now. I will put a man in your place;" and 
thereupon he called another employee whom he substituted for Hansen. Gragg 
proceeded with other duties and Hansen, following him, demanded his pay, to which 
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Gragg replied: *'I can not pay you. You will have to go up and see the time- 
keeper; he makes up the time." Hansen was told where to find the timekeeper, 
whose location was about a mile distant Gragg again walked away, followed by 
Hansen, who came up behind and struck him a blow with his fist, knocking him 
down and causing the injury for which he applied for compensation. 

The only difference between the case of Western Indemnity Co, v. Pillshury 
(known as the Rudder case) and this, is that in the former the foreman was the 
aggressor, while in the case at bar Hansen was the aggressor, making an unprovoked 
attack upon Gragg for no cause other than the fact that he had been justly dis- 
charged from the work for refusing to perform it in the manner directed. Petitioner 
claims that in the Rudder case the question as to whether the injury arose out of 
the employment was not presented or considered. In this contention counsel is in 
error. The court in its opinion said : **The main contentions of the petitioner are 
that there is no evidence to show . . . that the injuries happened while 
Rudder was performing a service incidental to and in the course of his employ- 
ment." The statute provides for an award of compensation for injuries sustained 
by employees, /'arising out of and in the course of the employment;" and the lan- 
guage of the supreme court quoted was used in the sense and meaning of the 
statute. That the applicant's injury was sustained in the course of his employment, 
conclusively appears from the fact that it occurred while he was engaged in doing 
work within the scope of his employment, and at a time and place when and where 
it was his duty to perform it ; and it arose out of his employment because it 
followed as a natural incident of the work occasioned by the nature of the employ- 
ment and performance of the duty which it imposed upon him as such foreman. 
(McNichoV8 Case, 215 Mass. 497; Bryant v. FisseU, M N. J. L. 72.) "It (the 
accident) need not have been foreseen or expected, but after the event it must 
appear to have had its origin in a risk connected with the employment and to have 
followed from that source as a rational consequence." (Kimlol v. Industrial Acci- 
dent Commission, 173 Cal. 351, 3 I. A. C. Dec. 421: ReitheVs Case, 109 N. E. 951.) 
The circumstances are such as to leave no doubt that the risk of such unwarranted 
attack was one connected with the employment and directly traceable to the condi- 
tions under which the duty was performed. 

The character of the employee, whether peaceable or quarrelsome, is immaterial 
to the question. A docile mule has been known to kick his attendant, and we 
assume that had applicant in the performance of his duties and, while passing a 
team of mules engaged upon the work, been kicked by one of them, no question 
would arise as to his right to recover for injury thereby inflicted. In our opinion, 
there is no distinction between the facts presented in the Rudder case and those 
here involved. 

The order making the award is affirmed. 

SHAW, J. 

We concur: 

CONRBY, P. J. 
JAMES, J. 
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No. 4065— October 22, 1917. 

MARY C. PERRY, Applicant, vs. R. F. JOHNSON, A. L. WALTER, JOHNSON 
AND WALTER, copartners, and ROYAL INDEMNITY COMPANY, 

Defendants, 

Decided May 31, 1917, and reported in 4 I. A. C. Dee. 163. 

(26 Cal. App. Dec. 614) 
Civil No. 2225. First Appellate District. October 22, 1917. 

HOYAL INDEMNITY COMPANY, Petitioner, v. INDUSTRIAL ACCIDENT 
COMMISSION et al., Respondents. 

For Petitioner— Watt, Thornton & Watt, H. B. M. Miller. 
For Respondents — Chris. M. Bradley. 

BY THE OOUBT. 

Petition for a writ of review upon an award made by the Industrial Accident 
Commission. 

The petitioner issued a policy of insurance covering the individual liability of 
one of two persons jointly engaged in farming, and contends in support of its 
objection to the award of the commission that the applicant in whose favor it was 
made was employed by a copartnership consisting of the two persons referred to, 
so that the applicant's claim against the assured is not one covered by the policy; 
but we are satisfied — it being conceded that the finding of the commission is in effect 
a finding of a joint and several obligation — that there is evidence sustaining such 
finding. ■ The writ is therefore dismissed and the award affirmed. 



No. 4073— October 22, 1917. 

TOM GASPODNETICH, Applicant, vs. SPRECKELS SUGAR COMPANY and 
GLOBE INDEMNITY COMPANY, Defendants. 

Decided May 18, 1917, and not reported. 

(25 Cal. App. Dec. 615) 

Civil No. 2281. First Appellate District. October 22, 1917. 

GLOBE INDEMNITY CO., Petitioner, v. INDUSTRIAli ACCIDENT COMMIS- 
SION et al.. Respondents. 

For Petitioner— D. Hadsell, Joe G. Sweet, E. A. Ingalls. 
For Respondents — Chris. M. Bradley. 

BY THE COURT. 

Petition for writ of review. 

This is a petition for a writ of review for the purpose of having vacated and 
annulled an award of compensation to an employee of a manufacturing establish- 
ment, which carried with the petitioner a policy of insurance covering its industrial 
liability. It is contended that the evidence does not support the conclusion reached 
by the Industrial Accident Commission that said employee's disability arises from 
an accident received during the course of his employment, but arises from a cause 
entirely independent of such employment. But from a review of the record we 
think the finding of the commission is well sustained by the law and the evidence 
adduced at the hearing. The award is, therefore, affirmed and the writ dismissed. 



Digitized by 



Google 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 327 

No. 4110— October 22, 1917. 

MANUEL GASPAR, Applicant, vs. WM. S. BREWSTER, JR., and NEW 

AMSTERDAM CASUALTY COMPANY. DefendanU. 

Decided July 14, 1917, and reported in 4 I. A. C. Dec. 240. 

(26 Cal. App. Dec. 614) 
Civil No. 2280. First Appellate District October 22, 1917. 

BRUSSTER JR. et al., Petitioners, v. INDUSTRIAL ACCIDENT COMMIS- 
SION et al.. Respondents. 

Injury to Night Watchman — Ustt of Cibculab Saw in Making Babbicadb 
it)B DooB — Injuby Outside of Scope of Employment. — ^An award of com- 
pensation made by the Industrial Accident Commission to a night watchman for 
an injnry received while using a circular saw for the purpose of making a board 
of suitable length to barricade a door of the premises which he was employed to 
watch is unwarranted, as the resort to the use of the saw was beyond the scope 
of his employment, and not a resort to reasonable means for the purpose of 
securing the end intended. 

For Petitioners — Lilienthal, McKinstry & Raymond and Barry Colding. 
For Respondents — Chris. M. Bradley. 

BY the ooubt. 

Petition for writ of review. 

The applicant, being a night watchman in the employ of the petitioners, received 
an injury while using a circular saw on the premises of his employers, the use of 
said saw being occasioned by the desire of said watdiman to procure a board of 
suitable length to barricade an outer door of the premises which he was employed 
to watch, the lock on said door being defective. He was awarded compensation by 
the Industrial Accident Commission, and a writ of review is here sought for the 
purpose of annulling said award upon the ground that there is no evidence to 
sustain it 

Assuming that it was within the scope of the applicant's employment to see 
that the doors of the premises were properly secured by locking, nevertheless we 
are of the opinion that his resort to the use of a circular saw for the purpose of 
making a board that would answer the purpose of extending across the door was 
entirely beyond the scope of his employment and not in the contemplation of his 
employers, and was not a resort to reasonable means for the purpose of securing 
the end intended by him at that time. If we are correct in this conclusion, the 
award can not stand; and it is therefore ordered that it be, and it is hereby, 
annulled. 



No. 4120— October 22, 1917. 

KAREN NIELSON, Applicant, vs. B. W. GORTER, Defendant. 

Decided June 22, 1917, and not reported. 

(25 Cal. App. Dec 614) 

Civil No. 2226. First Appellate District October 22, 1017. 

GORTER, PetiUoner, v. INDUSTRIAL ACCIDENT COMMISSION et al., 

Respondents. 

For Petitioner— H. Clyde Harms, Randolph V. Whiting. 
For Resi indents — Chris. M. Bradley. 

BY the coubt. 

Petition for writ of review. 

It is contended by petitioner that the applicant in whose favor an award was 
made by the Industrial Accident Commission was not in his employ but was woricing 
independently, although under an arrangement with petitioner by which the latter 
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furnished him with the necessary tools and appliances for performing his work, 
and received 40% of the amounts earned by the applicant. The respondent. Indus- 
trial Accident (Commission, concluded from the evidence on the whole that the 
relation of employer and employee existed, and thereupon made its award. We are 
satisfied that the evidence sustains this conclusion, and for that reason the writ is 
dismissed and the award affirmed. 



No. 3004— October 23, 1917. 
WILLIAM PAVLOVIC, dependent father of Nick PavijOvic, deceased, by his 

ATTORNEY-IN-FACT, STEPHEN PaVLOVIC, AppUcatlt, VS. JOHN B. GLICK AND 

WESTERN INDEMNITY COMPANY, a c(«poration, Defendant. 

Findings and Award were rendered November 23, 1916, and were not 
reported. The Decision after Rehearing was rendered April 25, 1917, 
and is reported in 4 I. A. C. Dee. 114. 

(25 Cal. App. Dec. 582) 
Civil No. 2375. Second Appellate District. October 23, 1917. 

WESTERN INDEMNITY COMPANY, INC., and JOHN B. GLICK, PeUtionew, 
V. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF CALI- 
FORNIA, Respondent; WILLIAM PAVLOVIC, Applicant. 

Filing of Application on Behalf of Dependent — Unauthbnticated 
Letter — Lack of Legal Authobitt. — An unauthenticated letter parporting to 
aathorize the filing of an application for compensation ander the Workmen's Com- 
pensation Act on behalf of the dependent of an employee is not sufficient legal 
authority to initiate the proceeding. 

Sufficiency of Evidence Of — Heabsat Testimont. — A finding of the Indus- 
trial Accident Commission of the dependency of an applicant for compensation 
based upon the hearsay testimony of a person with whom the deceased employee 
had deposited money, that such person, from time to time, had, at the request of the 
deceased, advanced money to him upon the statement that he wanted to send the 
money home, is unsupported. 

Reimbuesement fob Funebal Expenses — Filing of Appocation — Jubisdic- 
TION. — The Industrial Accident Commission is without authority to allow a sum of 
money paid for funeral expenses of a deceased employee, in the absence of the 
filing of an application therefor with the commission. 

Petition for writ of review. 

For Petitioners — Duke Stone. 

For Respondent — Christopher M. Bradley. 

Certiorari to review an order of the Industrial Accident Commission whereby an 
award of compensation was made to William Pavlovic as a dependent of his son 
Nick Pavlovic, who died from injuries sustained by an accident while in the employ 
of John B. Glick who held an insurance policy issued by the Western indemnity 
Company covering such liability. 

It appears from the record that William Pavlovic has at all times lived in 
Austria; that the accident wherein his son, who was a common laborer, sustained 
the injuries as a result of which he died on September 5, 1915, occurred on Septem- 
ber 2, 1915. The application for adjustment of the claim was filed on August 17, 
1916, by Stephen Pavlovic, as attorney in fact of William Pavlovic to whom he 
bore no relation. Authority for such action had and taken by Stephen Pavlovic was 
an unauthenticated letter received by him from William Pavlovic, which letter was 
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not written or signed by the latter, but for bim by another. In our opinion, this 
unauthenticated letter written by the father purporting to authorize Stephen 
Pavlovic to act in the matter, constituted no legal authority for the action taken 
by Stephen Pavlovic in filing the application. After the filing of the same and the 
partial hearing of the matter, Stephen Pavlovic received and presented what 
purported to be a power of attorney, signed by William Pavlovic, authorizing him 
to initiate the proceeding. Waiving the question as to whether or not such pur- 
ported power of attorney would cure the irregularity, there is nothing in the record 
indicating that such document was acknowledged or its execution proved in a 
manner which could be deemed a sufficient authentication thereof. 

While petitioners insist that no party in interest filed the application, as required 
by section 22 of the Workmen's Compensation Act, their chief contention is that 
there was no legal evidence of any kind or nature showing that William Pavlovic 
was a dependent of his son Nick Pavlovic at the time of his death. The evidence 
shows that deceased was 22 years old ; that he had been in this country about four 
years; that for the purpose of providing means to procure his transportation from 
Austria to the United States, his father advanced him the sum of $190 and which 
he repaid. There is an entire absence of legal evidence tending to show that 
during said four years of his life spent in the United States he contributed anything 
whatsoever to the support of his father William Pavlovic or sent him any money 
other than the $190 in repayment of the loan made. The order made is based 
solely upon hearsay testimony of Stephen Pavlovic, who filed the application, 
which is to the effect that deceased deposited his money with him, which in fact is 
untrue, since it was deposited with his wife, and that be from time to time, at the 
request of deceased, advanced money to him upon the statement of deceased that he 
wanted to send money home, and he supposed he did so. But other than what was 
told him, he knew nothing about it. While section 77, subdivision a, of the act 
provides that "hearsay or testimony not competent to be admitted in a trial court" 
may be received, its purpose and effect are restricted to "statements, written or 
oral, of a person who ia dead, or who can uot after diligent search be found," and 
which **r€lat€ directly to the injury in question,** There is nothing in this pro- 
vision which by any interpretation could warrant a finding that deceased contributed 
to bis father's support by sending him money, the sole basis of which is testimony 
to the effect that deceased had requested from his depositary an advancement of 
money, saying that it was intended for such purpose. Conceding the relation of 
father and son and that the former was in indigent circumstances, nevertheless 
there is no evidence whatsoever which tends in the remotest degree to show any 
recognition of his needs on the part of the son, or that he ever contributed anything 
whatever to his support 

By its order the commission made an allowance of $100 to Stephen Pavlovic 
for funeral expenses paid by him in the burial of deceased. Section 22 of the act 
provides that jurisdiction of the commission is obtained upon the filing therewith 
of an application in writing by a party interested, stating the nature of the con- 
troversy, or concerning any liability arising out of or incident thereto. No appli- 
cation was at any time made by Stephen Pavlovic for reimbursement for such 
expenditure, and in the absence thereof the commission had no jurisdiction to make 
an allowance to him upon the sole ground that in the course of the proceedings it 
appeared that he, a stranger to the record, had made such disbursement 

The order is annulled. 

SHAW, J. 

We concur: 

CONREY, P. J. 
JAldEiS, J. 
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No. 2161— October 29, 1917. 

MRS. MABEL CORDOVA, Applicant, VB. D. SANTA and GEORGIA CASUAI/TY 

COMPANY, DefendanU. 

Pbocedubb and Pbacticb — Award Rescinded fob Fraud — Applicant Not 
Widow of Deceased. — In this case it was found, after a petition to resdnd 
the Findings and Award on the ground of fraud, that the applicant was not 
the widow of the deceased employee and was not dependent apon him for 
support, and the award was accordingly rescinded. 

Howard L. Phillips, attorney, for Defendants. 

The original decision in this case is reported in 3 I. A. C. Dec. 180. 
The Supreme Court issued a writ of review which included only the 
issue of whether the injury was the proximate cause of the death ; the 
Findings and Award were aflSrmed on June 1, 1917, the opinion of the 
Supreme Court being reported in 53 Cal. Dec. 700 ; 4 I. A. C. Dec. 169. 
Thereafter the defendants filed with the Commission a petition for an 
order rescinding the Findings and Award for fraud, the contention 
being that the applicant was not the widow of the deceased. Hearings 
were thereafter held and evidence was produced from which the Com- 
mission found that the applicant was never married to the deceased and 
was not his legal wife at the time of his injury and death and that 
there were no children as the result of the union of the applicant and 
the deceased. There being no other claimants for a death benefit, the 
award was rescinded and set aside for fraud without prejudice to the 
claim of any person entitled thereto for the reasonable burial expense, 
not exceeding $100. 



No. 1800— October 29, 1917. 

HELEN W. ANGUS, Applicant, vs. WHITE GULCH MINING COMPANY, A 
Corporation, and PACIFIC COAST CASUALTY COMPANY, a Corpora- 
tion, Defendants, 

Procedure and Practice — Insurance Carrier Substituted as Sole Defend- 
ant — Insurance Carrier on Appeal Held Not Liable — Power of Com- 
mission Under Section 25 (d) to Rescind Order of Substitution. — 
Where an award was rendered against the defendant employer and the defendant 
insurance carrier jointly, and the defendant insurance carrier applied for a 
rehearing, which was denied, and thereafter petitioned for a writ of review, 
and the employer neither applied for a rehearing nor entered into any proceed- 
ing on review but, at its request, was dismissed from the proceeding, and in 
said proceedings on review said insurance carrier was thereafter held not liable 
and the applicant thereafter petitioned for the rescission of the order dismissing 



Digitized by 



Google 



INDUSTRIAL ACCIDBNT COMMISSION DECISIONS. 331 

the employer and substituting the insurance carrier, held that the Commission 
had power, under Section 25 (d), to rescind said order and to restore the 
award against the defendant employer. 

Frank Mitchell, Jr., attorney, for Applicant. 

D. Hadsell, attorney, for defendant Pacific Coast Casualty Com- 
pany. 

W. G. Deal, attorney, for defendant White Gulch Mining Com- 
pany. 

The original award in this case was rendered against both the 
defendants (see 3 I. A. C. Dec. 87). The defendant insurance carrier 
applied for a rehearing from this decision, which application was 
denied, and thereafter, on September 16, 1916, applied for a writ of 
review, which was denied by the District Court of Appeal on October 19, 
1916, but which was granted by the Supreme Court on rehearing from 
the District Court of Appeal on December 18, 1916. The defendant 
employer failed to apply for a rehearing from the decision of the Com- 
mission or to enter into the proceedings on review but November 20, 

1916, gave the notice required by provisions of Section 34 (e), pur- 
suant to which an order was made on November 22, 1916, substituting 
Pacific Coast Casualty Company as sole defendant and dismissing 
White Gulch Mining Company from the proceeding. On August 30, 

1917, the Supreme Court rendered its decision in said proceedings on 
review, holding that the policy of the Pacific Coast Company did not 
cover the liability of the defendant employer for the injury involved 
in this proceeding and annulling the award in so far as it was directed 
against the Pacific Coast Causalty Company. (See 54 Cal. Dec. 235; 
4 I. A. C. Dec. 272.) The applicant then petitioned to have the order 
of substitution and dismissal of November 22, 1916, rescinded and set 
aside and the award restored against the defendant employer. 

It was contended on behalf of the defendant White Gulch Mining 
Company that the applicant had slept upon her rights in that she had 
not opposed said order of substitution nor made any motion to have 
the same set aside for more than six months after it was made and that 
said defendant employer had been thereby deprived of certain of its 
rights on appeal. But the Commission held that the applicant's request 
for rescission of the order of dismissal was made within a reasonable 
time after the decision of the Supreme Court was rendered and that 
since the original decision against the defendant employer was not 
assailed by it in the manner provided by law but became final as to it 
prior to its dismissal, the defendant employer was not deprived except 
by its own fault of any right to apply for a review of the original 
award and that the rescission of the order of dismissal was within the 
continuing jurisdiction provided for by Section 25 (d) of the Compen- 
sation Act. It appearing that the original award allowing the applicant 



Digitized by 



Google 



332 INDUSTBUL ACCIDENT COMMISSION DECISIONS. 

a death benefit against the defendant employer was eorreet and had not 
been invalidated by any of the later proceedings in the case, the order 
of substitution and dismissal was abrogated and rescinded and the 
findings and award were amended to impose liability upon the defend- 
ant White Gulch Mining Company alone. 

Writ of Review Denied by Supreme Court. 

Rehearing denied by supreme court. 

Petition for writ of error denied. 

Application made to u. s. supreme court for writ op certiorari. 



No. 2441— October 29, 1917. 

SADIE SCHNEIDER, otherwise known as MRS. J. B. SCHNEIDER, AppU- 
cant, vs. NORTON BROS, and MORRIS and JETNA LIFE INSURANCE 
COMPANY, Defendants, 

Proximate Cause of Death — Sabcoma LtIghted Up by Injury — Death 
FROM Metastasis. — Where a salesman bruised his ankle, which immediately 
swelled and became painful, and X-ray pictures taken eleven days thereafter 
showed rarefaction of the bone and the ankle was then lanced and the condi- 
tion was aggravated immediately after the incision and said X-ray pictures 
showed a condition of sarcoma and X-ray pictures taken twenty-five days after 
the injury showed practically the same condition and the salesman thereafter 
died from sarcoma throughout the body due to metastasis and the medical 
testimony showed that under the above circumstances the trauma could not 
have caused the sarcoma but could have lighted up a quiescent sarcoma existing 
before and at the time of the injury, held that the death of the salesman was 
proximately caused by the injury. 

Isaac Pacht, attorney, for Applicant. 

Leland Mann and Redman & Alexander, attorneys, for Defendants. 
J. B. Schneider, deceased husband of the applicant, was employed 
by the defendant Norton Bros, and Morris as outside salesman. He 
claimed that while calling upon a customer in the course of his employ- 
ment at Los Angeles on December 27, 1915, he struck his left ankle 
against the street curb and that the ankle immediately swelled and 
became very painful. He was unable to return to work and ccmsulted 
a physician on January 6th ; X-ray pictures were taken on January 7th 
which showed rarefaction of the bone. The attending physician, not 
being an expert in interpreting X-ray pictures, diagnosed the condition 
as an abscess, and on January 8th made an incision which showed that 
the diagnosis was not correct. The condition was decidedly aggravated 
immediately after the incision. It was then discovered that the X-ray 
pictures already taken showed a condition of sarcoma. Further X-ray 
pictures were taken on February 3d which showed practically the same 
condition as that disclosed by the first pictures. Several surgical 
operations were performed for the purpose of removing the tumorous 
growths caused by the sarcoma and on March 13, 1916, the applicant's 
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leg was amputated for the purpose of arresting further progress of the 
sarcoma. The sarcoma continued to develop however and resulted in 
metastasis which caused the death of the deceased on August 29, 1916. 

In the original Findings and Award, which were rendered on Sep- 
tember 20, 1916, an award of compensation was made. The defendants' 
petition for rehearing was granted and further medical testimony was 
taken which was conflicting but the preponderance of which was to the 
effect that it would be impossible for a trauma to produce so well 
developed a sarcoma as that shown on the first X-ray pictures in so 
short a time after the injury, or for the sarcoma to be caused by an 
injury, grow rapidly for eleven days and reach the result shown in the 
first X-ray pictures, remain practically quiescent thereafter for two 
weeks and then develop to such an extent as to produce metastasis and 
death. It is however a generally accepted opinion of the medical pro- 
fession that trauma may excite to more rapid growth a preexisting 
sarcoma. There was nothing in the evidence to indicate that the 
sarcoma, if it existed before and at the time of the injury, would, 
without an injury, have been followed by proliferation and metastasis 
at about the time that these manifestations occurred in the decedent's 
ease. The Commission found from the evidence that decedent's sarcoma 
was not proximately caused by the injury but was present in quiescent 
form at the time of and prior to the injury and that its exacerbation 
and development were proximately caused by the injury which there- 
fore proximately caused the disability and death of the deceased. An 
award of a death benefit and of the indemnity due for the disability 
suffered by the deceased in his lifetime by reason of the injury was 
accordingly made. 

Rehearing granted; Findings and Award and new Findings 
AND Award entered. 

Settlement approved. 



No. 4767— October 29, 1917. 

LOUIS RYDBERG, Applicant, vs. CITY AND COUNTY OF SAN FRANCISCO, 

Defendants, 

Abisino Out of and in Coubse of Employment — Conductor Deviating fbom 
Authorized Tmp to Get Pay. — Where a street car conductor was allowed 
during working hours to report to the car bam and settle his account for the 
day and it was the general practice, though unknown to and unauthorized by 
the employer, for conductors to stop on the way to the car bam and get their 
pay at the City Hall, and a conductor was injured while thus deviating from 
his trip to the car bam, held that at the time of the injury said conductor 
was engaged in an unauthorized personal errand and that therefore the injury 
did not arise out of or in the course of the employment. 

M. T. Dooling, Jr., assistant city attorney, for Defendant. 

The applicant was employed by the defendant as street car conductor 
on the San Francisco Municipal Railroads. He was allowed by defend- 
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ant a certain time, after being relieved from active duty on his car, 
in which to go to the car bam and settle his account for the day, the 
time consumed in the trip to the car barn and in settling the account 
being included in the time for which he was paid. On July 3, 1917, 
which was pay day, the applicant was duly relieved by another con- 
ductor, took the car for the car bam to report, and in accordance with 
the regular practice of those employed in the applicant's capacity, left 
the car at the City Hall, which was on the way to the car bam, to get 
and cash his warrant. While crossing the street to reach the City Hall, 
he was run into and injured by an automobile. 

It appeared that no express permission had ever been given by the 
defendant for such a deviation from a direct route to the car bam; 
that the employee's superiors were not aware of this practice of the 
applicant and his fellow employees, and that the schedule of the con- 
ductors ' hours of labor were not so drawn as to allow such opportunity. 
While other city employees were allowed to get their pay on the def end- 
ant 's time, this was because they were not oflf duty during the hours 
when the offices were open at which they drew their pay. The Com- 
mission held that, while the trip to the car bam was in the course of 
the applicant's employment, he had at the time of his injury deviated 
from said trip without instructions or authority and was upon an 
errand personal to himself and that therefore the injury did not arise 
out of or in the course of and was not proximately caused by his 
employment. The applicant was accordingly denied compensation. 



No. 2898— November 10, 1917. 

MARTIN A. BRUSH, Applicant, vs. ROUND VALLEY LAND COMPANY (a 
Corporation), and FIDELITY AND DEPOSIT COMPANY OF MARY- 
LAND, Defendants. 

Decided October 2, 1916, and reported in 3 I. A. C. Dec. 446. 

(54 Cal. Dec. 547) 
S. F. No. 8127. In Bank. November 10, 1917. 

FIDELITY AND DEPOSIT COMPANY OF MARYLAND (a Corporation) and 
ROUND VALLEY LAND CO. (a Corporation), Petitioners, v. MARTIN A. 
BRUSH AND INDUSTRIAL ACCIDENT COMMISSION OF THE STATE 
OF CALIFORNIA, Respondents ; MARTIN A. BRUSH, Applicant. 

Employee ob Independent Contbactob — Contract to Cut Firewood — Injury 
TO Son of Contractor — Non-Liabiuty op Landowner. — One who agrees with 
the superintendent of a land company to cut firewood on the company's property at 
a stipulated price per cord, without any agreement as to the hours of work nor the 
methods to be pursued, is an independent contractor, and the company is not liable 
under the Workmen's Compensation Act for injuries received by the son of the 
contractor who worked with his father under an arrangement between them to divide 
the profits of the work. 

Application for writ of review prayed for against Martin A. Brush and Industrial 
Accident Commission of the State of California. 
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For Petitioners — Alfred C. Skaife, Guy Le Roy Stevick. 

For Respondents — Christopher M. Bradley, Warren H. Pillsbury. 

A writ of oertiorari was issued, directed to the Industrial Accident Commission, 
for the purpose of reviewing an award of compensation to Martin A. Brush, a 
laborer injured while cutting wood on the premises of the Round Valley Land 
Company. 

The father of the applicant, one Seymour Brush, had made an agreement with 
the superintendent of the Land Company's property to cut sixty to eighty cords 
of wood, or as much as would be required for the use of the company in its kilns 
for the ensuing year. By the terms of this arrangement Seymour Brush was to 
be paid $1.75 a cord for firewood and six cents for each post cut by him. He was 
not required to cut any fixed amount of wood, but there was an understanding that 
he was to keep at work until told by Harrington, the superintendent, that a 
sufficient quantity of cut wood had been produced. There was no agreement regard- 
ing the hours of work nor the methods to be pursued. Brush entered into an 
arrangement with his son, Martin A. Brush (the man who was injured subsequently), 
whereby they agreed that they should work together, pile their wood together and 
have it measured and that the amount received for the work should be equally 
divided between them. The applicant testified that Mr. Harrington told him at times 
to assist his father with the work. This was denied by the superintendent, but 
giving to the testimony of Martin Brush all possible force it would not justify a 
finding that he was hired by the representative of the Round Valley Land Company 
to do the chopping. The father received payment whenever he asked the Land 
Company for an advance and the final settlement was made with him. The com- 
pany was not a party to the agreement whereby the proceeds of the work were to be 
equally divided. The most that may be said of the company's participation in 
causing Martin to be engaged in the work is that its representative knew he was so 
employed and approved of his activity. 

In holding that the father and the son were both employees of the Land Company, 
the Industrial Accident Commission sought to differentiate this case from Donlon 
Brothers v. Industrial Accident Commisaion, 173 Cal. 250, on the grounds that the 
man injured was not a remote contractor but the son of the man who directly 
negotiated with the superintendent of the Land Company, and that "there was in 
this arrangement no element of profit or loss usually attendant upon independent 
contracts or commercial transactions." Neither supposed ground of distinction is 
good. The fact that in the Donlon case the man injured was the subcontractor 
twice removed from the owner of the trees, does not change the principles regarding 
employment of independent assistance by one who engages to do certain work. Nor 
does the agreement considered in the Donlon case differ in essence from the one 
made with the elder Brush. We fail to see what **the element of profit and loss 
usually attendant upon independent contracts or commercial transactions" has to do 
with the case. That element is entirely a false quantity in this discussion. It is 
conceded by learned counsel for the Industrial Accident Commission that if Seymour 
Brush was not an employee but an independent contractor the award of the Industrial 
Accident Commission must be annulled, whether the son, Martin A. Brush, was a 
partner or an employee of his parent ; and this must be true under the authority of 
Donlon v. Industrial Accident Commission, supra, and Western Indemnity Company 
V. Pillsbury, 172 Cal. 807. In the former case, which was very similar to this one, 
Mr. Justice Henshaw, who delivered the opinion of the court, commenting on the 
finding of a majority of the commissioners that the injured woodchoiiper was an 
employee of the Donlon Brothers, said : 

''Commissioner Weinstock filed his dissent, holding that the relation of employei 
and employee necessarily involves the element of personal service, which is not 
delegable, and that the facts clearly established that such relationship did not exist ; 
that Kataoka, the only one with whom petitioner had dealings, was an independent 
contractor, and that this relationship extended to the subcontractor. In this we 
think the dissenting commissioner was cleaiiy right." In the other case cited above, 
the following language was used : 
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**It has been said that the true test of a contractor is that he renders service in 
the course of an independent occupation, following his employer*s desires in the 
results but not in the means used (1 Shearman & Redfield on Negligence, 6th ed^ 
396), but in weighing the control exercised we must carefully distinguish between 
authoritative control and mere suggestion as to detail or the necessary cooperation 
where the work furnished is part of a larger undertaking. (Standard Oil Co, vs. 
Anderaon, 212 U. S. 221, 222, [53 L. Ed. 480. 29 Sup. Ct Rep. 252].) The same 
principles are announced in Fink v. Missouri Furnace Co., 82 Mo. 276, [52 Am. 
Rep. 376]." Measured by this definition, it is clear from the undisputed facts 
presented by the record that Seymour Brush was not an "employee" or a "servant" 
in contemplation of the Industrial Compensation Act, but an independent contractor. 
It follows that the award must be annulled and it is so ordered. 

MELVIN, J. 
We concur: 

HENSHAW, J. 

SHAW, J. 

SLOSS, J. 

ANGELLOTTI, C. J. 

LAWLOR, J. 

LORIGAN, J. 



No. 945— November 15, 1917. 
J. B. KELLEY, Applicant, vs. C. M. MANLEY, JESSE MARKS and MASSA- 
CHUSETTS BONDING AND INSURANCE COMPANY, Defendants. 

Decided April 28, 1915, and reported in 2 I. A. C. Dec. 355. 

(54 Cal. Dea 666) 
S. F. No. 8329. In Bank. November 15, 1917. 

MASSACHUSETTS BONDING AND INSURANCE COMPANY, Petitioner, v. 
INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF CALI- 
FORNIA AND J. B. KELLEY, DefendanU. 

Procedube and Practice — Annuixment of Award — Wrtt op Review. — A 
proceeding to review an award made by the Industrial Accident Commission is not 
an appeal ; the award can be annulled in sudi proceeding if the commission exceeded 
its powers in making it, or if it was procured by fraud, or if it is unreasonable, or 
if the findings of facts upon which it was made do not support it, but it can not be 
set aside for errors of procedure only, or for insufficiency of the evidence where there 
is substantial evidence to support the findings, or for rulings upon the admission or 
exclusion of evidence, amounting only to error and not affecting the jurisdiction. 

Id. — Amendment of Award — Notice of Hearing — ^Sufficiency Of. — An 
amended award made by the Industrial Accident Commission against an insurance 
carrier and employers is not in excess of the jurisdiction of the commission, because 
the notice of the application did not state the time for hearing, but merely declared 
that the previous award would be amended unless good cause to the contrary was 
not shown in writing within ten days. 

Id. — Application for Permanent Disability Award — Relationship of 
Parties — Findings on Temporary Disability Award Conclusive. — Upon an 
application for a permanent disability rating, the original findings and award made 
on the temporary disbility award as to the relationship of the parties is conclusive. 

Application for writ of review prayed to be directed against the Industrial Acci- 
dent Commission of the State of California and J. B. Kelley. 

For Petitioner — John Ralph Wilson. 

For Respondents — Christopher M. Bradley; W. H. Pillsbury, of Counsel. 

This is an application for a writ of review of an award made by the Industrial 
Accident Commission in favor of J. B. Kelley, against said petitioner as insurance 
carrier, and C. M. Manley and Jesse Marks, as employers of said Kelley. 
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Kelley waa injured in May, 1914. He immediately applied to the commission 
for compensation, and an award was made on April 28, 1915, allowing him $472.50 
as a temporary disability indemnity. This sum was paid in full on May 29, 1915, 
and Kelley*s receipt taken therefor. Thereafter, on January 15, 1917, Kelley 
applied to the commission for a permanent disability rating, under section 25<{ of 
the Workmen's Compensation Act, on the ground that his injury had developed 
into a permanent disability, and that he was entitled to an additional allowance on 
that account. His application stated the facts, and had attached thereto a certificate 
of a surgeon describing the permanent disability. Thereupon the commission issued 
and served upon the petitioner herein a notice stating the fact that the physician's 
report accompanying Kelley's petition showed that Kelley had suffered a permanent 
disability equal to eighteen i>er cent of the total disability, and that unless good 
cause to the contrary be shown in writing and filed with the commission within ten 
days from the date of said notice, the previous findings and award would be amended 
so as to provide a further allowance to Kelley of $337.50. Within the ten days said 
company filed with the commission an answer in writing, stating that it objected 
to the proposed amendment, on the ground that at the time of the injury Kelley 
was not in the employment of Manley, whom alone it had insured, and that it 
was not responsible for any compensation payments whatever. It made no other 
objection to the proposed amendment Thereupon the commission considered the 
matter, and made an award allowing said Kelley the sum of $337.50, to be paid 
by said Insurance Company, C. M. Manley and Jesse Marks. It is this award 
which the petitioner here seeks to have annulled by means of a writ of review. 

The proceeding in review is not an appeal. The award can be annulled in such 
proceeding if the commission exceeded its powers in making it, or if it was procured 
by fraud, or if it is unreasonable, or if the findings of facts upon which it was made 
do not support it, but upon no other grounds. (Sec. 84.) It can not be set aside 
for errors of procedure only, or for insufficiency of the evidence where there is 
substantial evidence to support the findings, or for rulings upon the admission or 
exclusion of evidence, amounting only to error and not affecting the jurisdiction. 

The petitioner claims that there was no jurisdiction to make the award because of 
the fact that the notice did not state the time for hearing, but merely declared that 
the proposed amendment would be made unless good cause to the contrary was 
shown in writing within ten days. The Workmen's Compensation Act empowers 
the commission to adopt reasonable and proper rules of practice in proceedings 
before it. Any notice or method of procedure, which does not transgress the consti- 
tutional mandate regarding due process of law, or the provisions of the act itself, 
is within the power of the commission. It is not obliged to follow the methods in 
use in the ordinary courts of the land. The method here provided gave the parties 
interested an opportunity to make such objection and opposition before the commis- 
sion to the proposed amendment as they desired. So far as we can perceive it is 
not open to any objection on constitutional grounds. The act provides that such 
awards may be amended "if opportunity to be heard is given." This method afforded 
such opportunity and does not contravene the provisions of the act in that regard. 

The sole objection made by the written answer of the Insurance Company was 
without merit The original findings and award declared that Kelley was in the 
employment of both Manley and Marks at the time of his injury. This finding and 
award was not attacked by any proceeding in review, as provided in the act, and it 
had become final long before the new proceeding was begun. It was conclusive 
upon the parties with regard to their relation to the injured person. 

Accompanying the petition of Kelley for the permanent allowance was the doc- 
tor's certificate stating the nature of the disability. The notice to the Insurance 
Company referred to this certificate, and stated the intention of the commission to 
make the amendment of the award, unless good cause to the contrary was shown. 
The appearance of the Insurance Company, its objection on the ground that it was 
not liable at all because Manley was not the employer of Kelley, and its failure to 
make other objection or to offer any other proof concerning the disability stated in 
the physician's certificate, was a waiver of any other objection to the proceeding. 

22-86100 
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The procedure adopted by the board is much less formal than that prevailing in the 
ordinary judicial tribunals, but that fact does not make its awards invalid. 

It is claimed that the notice stating that the amendment would be made unless 
good cause to the contrary was shown, placed the burden of proof upon the Insurance 
Comi)any instead of upon Kelley, where it belonged. Even if this were true it 
would not avoid the award. It would be mere error as to the proper method of 
procedure. In any event the company is not injured thereby, since it did not seek 
any opportunity to introduce evidence upon the facts alleged against it. 

It is not always necessary for a tribunal of this character, or indeed for any 
tribunal, to have formal evidence offered and received, in order to make an order or 
judgment. Here the company was fairly informed of the purpose of the commission 
to make the award upon the conditions stated in the notice. They were advised of 
the facts upon which it was to be made. Instead of offering evidence to the contrary, 
they submitted the case upon the facts stated. Their conduct in the matter, although 
not expressed by any formal writing, was substantially the same as that of one who 
appears in court and submits his cause upon a demurrer to the allegations of the 
charge against him. It was an admission of the truth of the allegations. An award 
made in such a manner is not, for that reason, made without jurisdiction of the 
cause by the tribunal making it. Nor can it be said that it was made without evi- 
dence. The admission of the parties, made by their tacit acquiescense, is equal in 
value to the formal evidence of witnesses and may be made the basis of an award. 
The payment of the temporary disability award, and the release thereon, was no 
bar to the subsequent proceeding for compensation for the permanent disability 
caused by the injury. It did, in terms, purport to release the company from all 
claims for compensation by reason of the injury, but the money paid was sufficient 
only to satisfy the award previously made, and there was no consideration for the 
release of any additional right or of any demand for the permanent disability finally 
resulting from the injury. Furthermore, by the provisions of the act (sec. 326), 
no release is valid unless it provides for the payment of full compensation, or unless 
it shall be approved by the commission. This release was not approved by the 
commission and it did not provide for payment of full compensation. Therefore, it is 
not valid under the act. 

The question whether the report of the physician on which the award was founded, 
and which was not sworn to, was competent evidence, does not arise in the case. 
It was a part of the application made by Kelley and it was not controverted in any 
way by the company. As above indicated, it was in substance the same as the 
allegation of a complaint in a superior court which is not controverted by the answer. 
The facts stated in it have the same standing as an admission of fact made by the 
pleadings in an ordinary action at law. 

These comprise the objections made to the validity of the award in question. We 
find no sufficient cause for annulling it 
The application is denied and the award is affirmed. 

SHAW, J. 
We concur: 

SLOSS. J. 

ANGELLOTTI, C. J. 

MELVIN, J. 

HENSHAW, J. 

VICTOR E. SHAW, J. pro iem. 
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No. 4323— November 16, 1917. 
MRS. E. A. GANT, Applicant, vs. A. KRAFT, Defendant. 

Medical and Surgical Tbeatment — Liability of Employes fob Treatment on 
Leabnino of Injury — Change to Employer's Tbeatment Not Permitted 
BY Employee's Condition — No Reasonable Opportunity to Furnish 
Tbeatment. — Where an employee suffered an industrial injury for which she 
procured treatment by a physician of her own selection and when the employer 
first learned of the injury five weeks after it was sustained, the employee was 
in such physical condition by reason of the injury that a change in medical 
treatment would have been extremely inadvisable, held that even after he knew 
of the injury, the employer did not have a fair opportunity to furnish the 
required medical treatment and that he was therefore not liable for the 
employee's medical expenses. 

Id. — Id. — Rule Stated. — An employer is not afforded a reasonable opportunity to 
furnish medical treatment on account of an industrial injury and is not liable 
for the reasonable value of the treatment procured by the employee after the 
employer first knows of the injury and of the necessity for medical treatment 
on account thereof, where and so long as the employee's condition is such that 
treatment tendered by the employer can not be substituted for that procured 
by the applicant 

The applicant was employed by the defendant as chambermaid. 
While she was going down stairs on March 11, 1917, her foot caught in 
a ragged stair covering, she fell and sustained a ruptured fallopian 
tube, which was followed by peritonitis, by reason of which an operation 
was performed on April 2, 1917, by a physician of applicant's selection. 
The defendant first knew of the injury on April 17, 1917, at which 
time the applicant was in the hospital in such condition that her removal 
to another hospital at that time would have endangered her life. The 
chief issue in the case was that of defendant's liability for the appli- 
cant's medical expenses, after the date of defendant's knowledge of the 
injury. 

It was contended by the applicant on the authority of Geier vs. 
Myers Darling Hinton Co. (4 I. A. C. Dec. 263) that the defendant 
should be held liable for the medical treatment required by the appli- 
cant from the date on which the defendant first knew of the injury and 
the necessity for such treatment. But the Commission held that the 
test of liability for medical treatment is not a mere notice to the 
employer or knowledge on his part of the necessity for treatment on 
account of an industrial injury, but is whether a reasonable oppor- 
tunity has been afforded to the employer to furnish such treatment. 
The present case was distinguished from the cited case in that, by 
reason of the extreme inadvisability of removing the applicant to a 
hospital of the defendant's selection or of changing the medical treat- 
ment from that procured by the applicant to such treatment as might 
be tendered by the employer, the defendant had not been given a fair 
opportunity to furnish to the applicant the treatment required on 
account of her injury or to substitute his own treatment for that pro- 
cured by the applicant after the date of defendant's first knowledge of 
the injury. The defendant was therefore held not liable for the appli- 
cant's medical expenses. LJigmzea oy v^v^wglc 



340 INDUSTBUL ACCIDENT COMMISSION DECISIONS. 

No. 4609— November 16, 1917. 

W. H. BELLIS. Applicant, vs. L. E. DOAN and THE EMPLOYERS* LIABILITY 
ASSURANCE CORPORATION, LIMITED, DefendanU, 

Abisino Out of Employment — Injuby of Employee in Fall During Fainting 
Fit Caused by Employment. — Where an oil well driller had been doinj; 
exhausting work for a considerable period with little rest, by reason of which 
he fainted and fell from a stool on which be was sitting and was injured, held 
that the injury arose out of and was proximately caused by the employment 

J. A, Alexander, attorney, for Defendants. 
The applicant was employed by the defendant L. E. Doan as head oil 
driller and superintendent at Orcutt. On May 29, 1917, while sitting 
on a stool on the floor of an oil derrick and engaged in getting a spear 
out of an oil hole, he was suddenly overcome by a condition of f aintness 
and fell backward against an iron object, thereby sustaining a fracture 
of the upper end of the left humerus. It appeared that for thirty-six 
hours theretofore he had been '* fishing" to recover tools from a well and 
had had but four hours' sleep. This work requires speed and nerve- 
racking attention and the Commission found from the evidence that 
the applicant 's condition of f aintness was proximately due to this over- 
work, the case being thereby distinguished from that of Breaker vs. 
Indvstrial Accident Commission (54 Cal. Dec. 418; 4 I. A. C. Dec. 311), 
in which the fall of the employee was caused by an epileptic fit having 
no causal connection with the employment. It was therefore held that 
the injury arose out of and was proximately caused by the employment. 
It appeared, however, that the applicant had been paid his full wages 
during the whole period of his disability and had returned to his former 
work and that the liability for the medical treatment required by him 
on account of his injury had been assumed by the employer. It was 
therefore held that the applicant was not entitled to an award of 
compensation but was entitled to have this proceeding reopened on the 
sustaining of any further disability as a proximate result of the injury. 



No. 3166— November 22, 1917. 
ANNA I. ANDERSON, Applicant, vs. NATIONAL ICE AND COLD STORAGE 

COMPANY, Defendant, 

Decided November 29, 1916, and not reported. 

(54 Cal. Dec. 699) 
S. F. No. 8267. In Bank. November 22, 1917. 

♦CASUALTY COMPANY OF AMERICA (a Corporation), Petitioner, v. INDUS- 
TRIAL ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA 
AND ANNA I. ANDERSON, Respondents, 

Abisino Out of Employment — Liability of Employer. — An employer can not 
be held liable under the Workmen's Compensation Act unless the accident arises out 
of and in the course of the* employment, and it devolves on a claimant to establish 
this fact by evidence from which such a conclusion is fairly inferable. 

«0d hearing after order hi District Court of Appeal, First District (no opinion). 
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Id.—Injuby to Employee of Ice and Cold Storage Company — Fall Down 
Elevator Shaft — Injury Not in Course of Employment. — An injury sustained 
by a person employed as a ''dump tender" or "ice puller" for an ice and cold storage 
company, whose duty it was to handle ice for storage and shipment on the ground 
floor of the company's building, in falling from one of the upper floors of the building 
down the elevator shaft to the basement, is not an injury sustained in the course of 
his employment under the Workmen's Compensation Act, where the employee has 
no expressly assigned duty which would take him to any upper floor, and the object 
of his leaving the ground floor and going to an upper floor not indicated by any 
testimony. 

Application for writ of certiorari to review order of the Industrial Accident Com- 
mission of the State of California. 

For Petitionei^P. Hadsell, Joe G. Sweet, B. A. Ingalls. 
For Respondent — Christopher M. Bradley. 

This is a proceeding in oerliorari to review an award made by the Industrial 
Accident Commission in favor of Anna L Anderson, widow of John A. Anderson, 
on the theory that the death of the latter was the result of injury received by him in 
the course of and arising out of his employment by the National Ice and Cold 
Storage Company, a corporation, the petitioner being the insurance carrier of said 
company. The award is assailed on the ground that there was not sufficient evidence 
to sustain the finding of the commission that the injury arose out of and happened 
in the course of his employment. 

Anderson was fatally injured during the evening of July 22, 1916, while on duty 
on the employment premises as an employee of the Ice and Cold Storage Company, 
by falling from one of the upper floors of the company's building down the elevator 
shaft of a small platform elevator, used by employees, to the basement. The com- 
mission found that "said employee being about to use an elevator on the employer's 
premises, stepped into the elevator shaft and fell to the bottom of the shaft, the 
elevator having been moved the moment before, by another employee, unknown to 
said employee Anderson." The elevator was operated by the employee having occa- 
sion to use it, and could be brought to any particular floor by one on that floor by 
means of the rope by which it was operated, unless held in place or locked by a 
device thereon. 

The evidence, we think, shows without substantial conflict that the employee who 
moved the elevator just before the accident, one Brigham, was on the top floor of 
the building, which he called the third floor, and that he was moving it up to that 
floor from some lower floor at which Anderson had just left it for some purpose, and 
was there attempting to use it again, when he fell. In other words, Anderson was 
not on the top floor when he attempted to use the elevator, but was on some lower 
floor. The evidence of Brigham, whose work was wholly on the top floor, was clear 
and positive to the effect that while there he had occasion to go to the first floor and 
went to the elevator shaft, rang the bell to warn others of his intended use of the 
elevator, and pulled the rope to bring the elevator up to that floor. He saw no sign 
of the presence of deceased at the time. We read the finding of the commission that 
the deceased, "%tepped into the elevator shaft and fell to the bottom of the shaft, the 
elevator having been moved the moment before by another employee" as evidencing 
their conclusion that deceased stepped into the shaft heloio the elevator, owing to 
the same having been just moved up the shaft by Brigham. In other words, they 
concluded that deceased was not then on the top floor. The only possible doubt as 
to this being the fact arises from the evidence as to a declaration made by the 
deceased to his wife the day after the injury, and one to his brother-in-law within 
three or four days after the injury. The latter testified that he asked deceased how 
the accident occurred and he said: "I was on the third floor and took the elevator 
to come down. I stepped down below the third floor, and just as I was stepping on 
the elevator again, someone pulled the rope and I fell and lost my balance." The 
wife testified that be said to her "that he was on the third floor and as he took 
the elevator to go down, he stepped down between the elevator and the third floor, 
and just as he stepped down some one pulled the rope and he lost his balance and 
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fell." What he meant by the "third floor" does not clearly appear, and the declara- 
tions are very uncertain and vague as to just how the accident occurred. In any 
event, as before stated, we think the finding of the commission substantially disposes 
of any theory that deceased was attempting to get on the elevator at the top floor 
and is in accord with the clear and positive testimony of Brigham that deceased was 
then on a floor below the top floor, and about to take the elevator therefrom. We 
have discussed this matter at some length because we consider it a vital factor in 
the case. 

The deceased was employed as a "dump tender" or "ice puller," his duty being 
to handle ice for storage and shipment on the ground floor. The ice was manu- 
factured above and sent to this ground floor by an elevator, where it was taken in 
charge by deceased and others in that department. Deceased had no expressly 
assigned duty which would take him to any other floor of the plant. However, both 
deceased and others working in the same line did occasionally go to the top floor 
for the purpose of ascertaining there from the person in charge whether any more 
ice was to be sent down, and if so, how much. We may assume for the purpose 
of this decision that if deceased was on such an errand at the time of the accident, 
and was then taking the elevator at the top floor to return to the ground floor, it 
might be held that he was acting in the course of his employment and that the 
accident rose out of his employment. But, as we have ^een, it must be held that 
he was not taking the elevator at the top floor, and there is not a scintilla of 
evidence to indicate that he was on any such errand. The accident occurred during 
the evening of Saturday, July 22, 1916, an hour or so before the end of decedent's 
shift. Decedent had taken off his working garb and had on his street clothes at the 
time. The object of his leaving the ground floor and going to an upper floor is not 
indicated by any of the testimony. There is not a suggestion that any duty of his 
employment then called him from the ground floor, except in so far as it is suggested 
that he might have gone to the top floor to ascertain if any more ice was to be sent 
down. But even this can not account for his presence on a lower floor and his 
attempt to take the elevator therefrom. Brigham testified that shortly before the 
accident from the top floor he saw deceased take the elevator and come up and get 
off at a lower floor, and go out of his sight. This floor he said was not one of the 
ice floors, but the floor on which was the "cold storage room" "where they store 
produce or anything that they had in storage." It is not pretended that any duty 
of his employment called decedent to that floor, or that he had any right to be there. 
Brigham substantially testified that decedent did not come to the top floor at all on 
this occasion. 

An employer can not be held liable under our compensation act unless the accident 
arises out of and in the course of the employment and of course it devolves on a 
claimant to establish this fact by evidence from which such a conclusion is fairly 
inferable. As is stated by learned counsel for respondent "it is not always an easy 
matter to define the ambit of the employment and to draw a strict line about the 
duties, both expressly assigned and also the activities expected and permitted, inci- 
dental to assigned duties." But here, in view of the admitted facts, considered in 
connection with what we deem established by the record as to the situation of 
deceased at the time of the accident, there appears no warrant for holding that the 
accident arose out of and in the course of the emplojment It happened during the 
hour when deceased was obligated to be on duty, and also on the premises of the 
employer, but the record negatives any inference that decedent in leaving and going 
Away from the floor where it was his business to be, was engaged on any mission 
having any connection, direct or indirect, with the service for which he was 
employed. 

The award of the Industrial Accident Commission is annulled. 

ANGELLOTTI, C. J. 
We concur: 

SLOSS, J. 

MELVIN. J. 

SHAW, J. 

HENSHAW, J. 

VICTOR E. SHAW, J. pro tern. 
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No. 3531— November 22, 1917. 

JACK FENNER, Applicant, vs. R. A. BOGGESS and THE EMPLOYERS' LIA- 
BILITY ASSURANCE CORPORATION, Defendants. 

Decided January 31, 1917, and reported in 4 I. A. C. Dec. 40. 

(54 Cal. Dec. 698) 
S. F. No. 8349. In Bank. November 22, 1917. 

R. A. BOGGESS and EMPLOYERS' LIABILITY ASSURANCE CORPORA- 
TION, LTD. (a Corporation), Petitioners, v. INDUSTRIAL ACCIDENT 
COMMISSION AND JACK FENNER, Respondents, 

CouBSE OF Employment — ^Temfobabt Absence of Mines on Pbivate Busi- 
ness — Injuby in Retubninq to Mine — Accident Not in Coubse of Employ- 
ment. — An injury sustained by a miner, who was given a leave of absence to go 
to a distant city on business of his own and to return to the mine and resume work 
when his business was concluded, while in the act of returning to the mine on an 
auto truck loaded with supplies for the mine, and which he assisted in loading, 
instead of by stage, is not an injury happening in the course of ^s employment 
under the Workmen's Compensation Act. 

Application for writ of review prayed for against Industrial Accident Commission 
and Jack Fenner. 

For Petitioners — Redman & Alexander. 
For Respondents — Christopher M. Bradley. 
For Applicant— S. S. McCahill. 

The Industrial Accident Commission made an award in favor of Jack Fenner to 
compensate him for injuries which he suffered from an accident which he claims 
^rose out of his employment and happened in the course thereof. The petitioners 
ask that the said award be annulled, on the ground that the finding of the commis- 
sion that the accident happened in the course of employment and arose out of it, 
is not sustained by any evidence. 

Fenner was a miner employed to work as such in a quicksilver mine owned by 
Boggess known as the Abbott Mine, situated near Wilbur Springs, some thirty miles 
from the town of Williams on the Southern Pacific railroad. A few days before 
the accident he was given leave of absence to go to Sacramento on his own affairs 
and he was to return and resume work when his business was concluded. After 
transacting his business there he returned to Williams, intending to take the stage 
from Williams to Wilbur Springs. At Williams he met Luther Johnson, who was 
the bookkeeper for Boggess, and who acted as superintendent of the mine in the 
absence of Boggess. Johnson' had come to Williams with two auto-trucks for the 
purpose of taking goods therein from Williams to the mine. Fenner told Johnson 
that he intended to go to Wilbur Springs on the stage. Thereupon Johnson told 
him that he wanted to load the trucks and return to the mine that day and suggested 
that Fenner assist in the loading, saying that they could get them loaded in time for 
Fenner to go to the mine in the trade, instead of taking the stage to Wilbur Springs, 
and that Boggess would pay him for the time occupied in loading the trucks. Fenner 
assented to this and proceeded to assist in loading the tracks. Thereupon Johnson 
started with the trucks for the mine and Fenner accompanied him. Somewhere on 
the road, while Fenner was riding on the truck driven by Johnson, the accident 
happened whereby he received the injury for which the compensation was awarded. 
While on the journey from Williams to the mine he was engaged in no service what- 
ever for Boggess. His duties as a miner did not require him to assist |n loading 
tracks at Williams, but it was understood at the time he was employed as a miner 
that he was to do any work which he was directed to do, and it occasionally happened 
that miners were detailed to do work of this character outside. 

All these facts are established by the evidence without conflict It is apparent 
that the accident did not happen in the course of the employment and that it did 
not arise out of the employment. Fenner was on leave to go from the mine to 
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Sacramento on business of his own, and he was to return to the mine as soon as his 
business was concluded. There was no evidence showing or tending to show that 
the employment at Williams provided not only that he was to help unload the truck* 
but also that he was then, as a part of his service, to travel on the truck to the mine. 
On the contrary, his employment by Johnson to load the truck was temporary only 
and for the sole purpose of getting the truck loaded. His going to the mine on the 
truck, instead of by stage, was arranged merely as a matter of convenience to him. 
It was no part of his service. He was still in the process of returning to the mine 
in the pursuance of the arrangement by which he had left it temporarily. He has 
no more right under the law to claim compensation from Boggess for the injury 
which happened to him on the journey to the mine on the truck than he would have 
had if he had been riding on the stage as he first intended. 

For these reasons we are of the opinion that the commission was not justified 
in making any award against Boggess. 
The award is annulled. 

SHAW, J. 
We concur: 

SLOSS, J. 

MELVIN, J. 

HENSHAW, J. 

ANGELLOTTI, C. J. 

VICTOR E. SHAW, J. pro tern. 



No. 165— November 24, 1917. 

WILLIAM HENRY THAXTER, AppUcant, vs. F. W. THAXTER. Subcon- 
TBACTOB, E. A. JANSSEN, General Contractob, and JETNA LIFE INSUR- 
ANCE COMPANY (a Corporation), Defendants. 

Decided June 30, 1914, and reported in 1 I. A. C. Dec. 196. 

(54 Cal. Dec. 620) 
S. F. No. 8223. In Bank. November 24, 1917. 

WILLIAM H. THAXTER, Petitioner, v. THOMAS F. FINN, as Sheriff, iBTNA 
LIFE INSURANCE COMPANY, and E. A. JANSSEN, Defendants. 

Award of Compensation— Jubisdiction op Commission — Relationship op 
Employee and Employee — Constitutional Law.— Under the terms of section 21 
of article XX of the constitution, the Industrial Accident Commission can not be 
empowered to make awards of compensation for injuries incurred by employees, 
except where the person injured is, at the time they were incurred, the employee of 
the person from whom compensation is claimed. 

Id. — Injury to Employee of Subcontbactoe — Nonliability of Owneb and 
Obiginal Contbactob. — When the injured person at the time of the injury is 
working in the employment of a subcontractor for the erection of a building neither 
the owner of the property on which the building is being erected, nor the original 
contractor for the erection thereof can be held liable for the injury or be directed 
to pay compensation therefor. 

Id- — Unauthobized Awabd — Lack of Jubisdiction — Collatebal Attack. — An 
award of compensation made by the Industrial Accident Commission against the 
original contractor for the erection of a building and his insurance carrier for 
injuries sustained by an employee of the subcontractor is unauthorized, and may 
be collaterally attacked in a proceeding in mandamus to compel the execution of the 
award. 

Id.—Awabd Void on Its Face^Collateral Attack. — An award made by the 
Industrial Accident Commission which shows upon its face that the commission was 
without jurisdiction is not final and conclusive as against the parties by reason o^ 
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the failure to apply for a rehearing before the commission, or to ask for a writ of 
review before the courts within the time prescribed by the act, but is, like any 
judgment, which is void on its face, subject to attack in any proceeding in which 
it is drawn in question. 

Application for a writ of mandamus prayed to be directed against Thomas F. 
Finn, as Sheriff, Mtna Life Insurance Company and E. A. Janssen. 

For Petitioner — P. L. Benjamin. 

For Defendant Finn — John T. Williams and John D. Harloe. 

For Defendants — Redman & Alexander. 

In a proceeding regularly begun under the Workmen's Compensation, Insurance 
and Safety Act of 1913 (Stats. 1913, 279) by the petitioner herein against F. W. 
Thaxter, A. A. Janssen and the ^tna Life Insurance Company, the Industrial Acci- 
dent Commission on June 30, 1914, awarded compensation to the petitioner in the 
sum of $270.53, and an additional sum weekly thereafter, during his disability, to 
be paid by said defendants, Thaxter, Janssen and the Insurance Company. The sum 
of $270.53 was paid, and the weekly stipends were duly paid until June 20, 1916. 
At that time further payment was refused. 

Thereafter, as provided in section 26 of the act, a certified copy of the findings 
and award of the commission was filed with the clerk of the superior court of the 
city and county of San I^rancisco, and such clerk thereupon, as provided in said 
section, entered judgment upon the award against Thaxter, Janssen and the Insurance 
Company for the recovery by said petitioner of the several sums specified in the 
award. This judgment was entered on November 9, 1916. The said clerk in Feb- 
ruary, 1917, issued an execution against said judgment defendants upon said judg- 
ment for the amounts unpaid upon the weekly stipend, said execution being in the 
ordinary form of an execution upon a judgment for the recovery of money, directed 
to Thomas F. Finn as sheriff of said dty and county. The sheriff refused to levy 
said execution upon any property of said defendant, Janssen, or said Insurance 
Company, claiming that, with respect to Janssen and the Insurance Company, the 
judgment is void by reason of matters appearing upon the face thereof and, conse- 
quently, that the execution is without force against them. The present proceeding 
is an application for a writ of mandate to compel said sheriff to enforce said execu- 
tion against Janssen and the Insurance Company. 

Section 26 of the Workmen*s Compensation Act declares that the certified copy 
of the findings and award of the commission so filed with the clerk as provided 
therein, together with a copy of the judgment as entered, shall constitute the judg- 
ment roll. The findings and award, and the judgment also, recite the facts upon 
which the award was made. They state that E. A. Janssen was a general 
contractor for the erection of a building in Berkeley; that F. W* Thaxter was 
a subcontractor of Janssen for the erection of said building, and that the 
JStna Life Insurance Company was the insurance carrier of Janssen and had 
insured him against liability for compensation to William H. Thaxter; that at 
the time of the accident that caused the injury for which compensation was 
awarded to William H. Thaxter he was employed by said subcontractor F. W. 
Thaxter, and as such employee was engaged in the erection of said building, 
and that the injury arose out of said employment and happened in the course of 
that employment. The record of the judgment shows that upon these facts the com- 
mission awarded compensation against Janssen, the original contractor, and his 
insurance carrier, as well as against Thaxter, the actual employer. 

The theory of the defendants, Janssen and the Insurance Company, is that the 
petitioner was not the employee of Janssen, that the Industrial Accident Commission 
has jurisdiction and power to award compensation only where the injured person 
and the person held liable, sustain to each other the relation of employee and 
employer ; that the original contractor is not the employer of those who are working 
for and are employed by a subcontractor under him ; that consequently William H. 
Thaxter was not an employee of Janssen at the time of his injury, and the latter 
is not liable, and can not be made liable under the law, for the injury received by the 
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petitioner ; and that, inasmuch as all these facts appear upon the face of the record, 
the judgment is void as to Janssen and the Insurance Ck>mpany and may be 
impeached by them for that cause upon a collateral attack. 

It is apparent from the terms of section 21 of article XX of the constitution, by 
which the legislature is authorized to create an Industrial Accident Commission and 
from which the commission derives its jurisdiction, and it is now established by 
our decisions, that the commission can not be empowered to make awards of compen- 
sation for injuries incurred by employees, except where the person injured is, at the 
time it was incurred, the employee of the person from whom compensation is 
claimed, and against whom, or against whose insurance carrier it is awarded, and 
that when the injured person at the time of the injury is working in the employment 
of a subcontractor for the erection of a building, neither the owner of the property 
on which the building is being erected, nor the original contractor for the erection 
thereof, can be held liable for the injury or be directed to pay compensation therefor, 
under the provision of the Workmen's Compensation Act. {Carstens v. PiUshury, 
172 Cal. 572 ; Sturdivani v. PilUhury, 172 Cal. 581 ; Donlon v. Ini. Ace. Com., 173 
Cal. 252; Connolly v. Ind. Ace. Com., 173 Cal. 407; Fir8t ChrUtian Church v. 
Ind. Ace. Com., 173 Cal. 552.) In such a case the commission would be attempting 
to act upon a subject-matter over which it has, and can have, no jurisdiction what- 
ever. 

The petitioner concedes that the award against Janssen and his insurance carrier 
was contrary to this doctrine, and was unauthorized, afid he admits that if it had 
been attacked by them for that cause in a direct proceeding for a review, as provided 
in the act, begun within the time there limited, it could and should have been 
annulled as to said parties. His claim is that by the terms of section 84 of the 
act an award of the commission can not be annulled, or the execution thereof 
delayed or suspended, in any other manner than that prescribed by the act itself, 
that is to say, by an application to the commission for a rehearing, or, if there 
unsuccessful, by a proceeding in certiorari or review in the supreme court or district 
court of appeal, begun within thirty days after the denial by the commission of an 
application to it for a rehearing. He also claims that by going to trial before the 
conmiission without objecting to its jurisdiction of the matter as against them, 
Janssen and the Insurance Company waived all objections to such jurisdiction ; that 
the voluntary payment of the weekly stipend for two years constitutes an estoppel 
against defendants, preventing them from now claiming that the award or judgment 
is invalid ; and, finally, that the provisions of section 4168 of the Political Co<?e 
make it the duty of the sheriff to execute all process "issued by competent authority" 
to him, and regular on its face. 

None of these claims is of any force. Section 84 of the act declares that **no 
court of this'State (except the supreme court and the district courts of appeal to 
the extent herein specified) shall have jurisdiction to review, reverse, correct, or 
annul any order, decision or award of the commission, or to suspend or delay the 
operation or execution thereof." This, of necessity, must refer and apply only to 
orders, decisions, and awards concerning a subject-matter upon which the commission 
is given power to act. If the commission should formally and officially make an 
order directing one person to pay to another money due to the first for goods sold 
and delivered, or due as damages for a libel published by the first person of the 
second, inasmuch as these are matters entirely without the scope of the powers that 
have been or could be given to the commission, it would not be contended that such 
an order was of any validity or that it could be made the basis for any judgment to 
be entered by the clerk or at all. The provision of the statute was intended to forbid 
any direct attack upon the orders, decisions or awards of the commission, to correct 
reverse or annul them, except the direct attacks expressly authorized to be made in 
the act itself. It was not intended to do away with the general principle that a 
judgment of any tribunal which, upon the face of the record thereof, shows that it 
was made without authority of law, or that it was not within the scope of the 
powers given by law to such tribunal, is absolutely void whenever and wherever it 
is called in question. All judgments are exempt from direct attack, except in equity 
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for fraud, or on appeal or review in the manner prescribed by the law on the subject ; 
nevertheless, they must be held void collaterally if the record thereof shows that the 
tribunal had no jurisdiction of the subject-matter. The accident commission is 
no exception to the rule. 

In respect of matters over which the Industrial Accident Commission has no 
authority or jurisdiction, its awards and judgments are subject to the same rules 
as other courts or tribunals which assume to determine the rights of parties and 
to give relief for alleged wrongs. On this subject Mr. Freeman states the law 
clearly and succinctly as follows : 

*The judgment, being formally entered upon the record, and remaining unaffected 
by any proceeding to vacate it in the case wherein it was pronounced, is likely to 
be offered as evidence in some other action or proceeding. The material inquiry then 
arising is, whether this professed determination of the rights of the parties is what 
it assumes to be, or whether, from some latent or patent infirmity, it is to be regarded 
as waste paper, — a mere hrutum fulmen" (Freeman on Judgments, sec. 116.) 

'*A judgment pronounced by a tribunal having no authority to determine the 
matter in issue is necessarily and incurably void, and may be shown to be so in any 
collateral or other proceeding in which it is drawn in question. . . . When a 
tribunal has not jurisdiction over the subject matter, no averment can supply the 
defect ; no amount of. proof can alter the case. . . . Neither the acquiescence of 
the parties, nor their solicitations, can authorize any court to determine any matter 
over which the law has not authorized it to act." {Ihid, sec. 120.) 

"A void judgment is, in legal effect, no judgment. By it no rights are divested. 
From it no rights can be obtained. Being worthless in itself, all proceedings founded 
upon it are equally worthless. It neither binds nor bars any one. All acts performed 
under it and all claims flowing out of it are void. The parties attempting to enforce 
it may be responsible as trespassers." (Ihid, sec. 117.) 

The author is here speaking of judgments which are either void because of 
matters appearing upon the face of the record, or void because of matters which 
may lawfully be proven collaterally to impeach it. The present case comes within 
the first category. 

The same doctrines have been frequently stated and enforced by this court. The 
following cases, among others, may be cited : Pioneer Land Co. v. Maddux, 109 
Cal. 642 ; Winrod v. Waltera, 141 Cal. 399, 403 ; Krew v. Hotaling, 96 Cal. 617 ; 
Sullivan v. Gage, 145 Cal. 771. 

With regard to executions upon such void judgments, Mr. Freeman, in his work 
on Executions, says: **In saying that, as a general rule, an execution may issue 
upon any final judgment, we must be understood as assuming that the judgment is 
not void. A void judgment is in legal contemplation no judgment. An execution 
issued on a void judgment and an execution issued without any judgment are alike 
invalid, for neither has any legal foundation on which to rest." (1 Freeman on 
Executions, 3 ed., sec. 16, note 64.) The same rule is followed in the above decisions. 
(See, also, Fithian v. Monks, 43 Mo. 520; GcUton v. Thompson, 29 Md. 599; 
Johnson V. Baker, 38 111. 103.) 

The fact that such judgment may be reversed on appeal, or annulled by a proceed- 
ing in certiorari, does not make it immune from collateral attack for defects appear- 
ing on the record itself. Even an affirmance on appeal for causes and reasons not 
involving a decision on the effect of the invalidating defects, and, therefore, making it 
the law of the case, does not render the judgment valid. {Pioneer Land Co, v. 
Maddux, supra; Sullivan v. Gage, supra.) 

From these principles it necessarily follows that as the invalidity of the award 
arises from the fact, shown affirmatively on the face thereof, that Thaxter was not 
in the employ of Janssen, it can be set up or claimed at any time, either in opposition 
to the enforcement of the award or of the judgment entered thereon ; that the failure 
to make the objection does not waive such invalidity ; that the payment of the weekly 
sums awarded, however long continued, does not estop the defendants from asserting 
such invalidity as to the sums unpaid ; and that, as the execution was issued upon 
a judgment which appears on the face of the record to be absolutely void and not 
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merely voidable on review, the writ would be of no protection to the sheriff and he 
may refuse to proceed upon it. 

With regard to section 4168 of the Political Code, it is sufficient to point out 
that it applies only to process issued **by competent authority" and that an execution 
issued upon a judgment which is void upon its face is not issued by competent 
authority. 

The application for a writ of mandate is denied. 

SHAW, J. 
We concur : 
SLOSS, J. 
MELVIN, J. 
HENSHAW, J. 
LORIGAN, J. 

DISSENTING OPINION. 

I dissent: 

It is the clear intent of the Workmen's Compensation, Insurance and Safety Act 
to render awards of compensation to workmen on account of injuries alleged to 
have been received in the course of their employment, free from review or attack of 
any kind, except as prescribed in the act To my mind nothing could have been 
made clearer. It is provided in section 27 of the act that* *'the orders, findings, 
decisions, or awards of the commission made and entered under sections twelve to 
thirty-five, inclusive, of this act may be reviewed by the courts specified in sections 
eighty-four and eighty-five hereof and within the time and in the manner therein 
specified and not otherwise." Section 84 provides for the only review in the courts 
of such an award, a proceeding in the supreme court or a district court of appeal, 
inaugurated within thirty days after the proceeding is terminated before the com- 
mission, "for the purpose of having the lawfulness of the original order, decision or 
award or the order, decision or award on rehearing inquired into and determined," 
and in which the question whether "the Commission acted without or in excess of 
its powers" is one of the questions to be determined, as well as the question whether 
or not the findings of fact support the order, decision or award under review. It 
is in this section that we find the provision quoted in the opinion that "No court of 
this state (except the Supreme Court and the District Courts of Appeal to the extent 
herein specified) shall have jurisdiction to review, reverse, correct or annul any 
order, decision or award of the Commission or to suspend or delay the operation or 
execution thereof." In section 73 we find it further provided that all decisions and 
awards "shall be conclusively presumed to be reasonable and lawful, until and unless 
they are modified or set aside by the Commission or upon a review by the courts in 
this act specified and within the time and in the manner herein specified." 

I do not think it can be successfully questioned that the legislature, in view of 
the constitutional provision (sec. 21, art. XX) has full authority to thus limit the 
review of such awards, and to make them conclusive except on a review by the 
courts specified by the act and within the time and the manner specified therein 
Its power "to provide for the settlement of any disputes arising under the legislation 
contemplated by this section, . . . anything in this constitution to the contrary 
notwithstanding" sufiiciently implies this authority. 

It is said in the opinion that these provisions apply only to awards concerning a 
subject-matter upon which the commission is given power to act This may be con- 
ceded here without in any way affecting the conclusion that the award may not now be 
held void. The award does deal with a subject-matter upon which the commission 
is given power to act, viz : the question of compensation to a workman on account 
of injuries alleged to have been received in the course of his employment. It is not 
at all like the supposed case of the commission attempting to assume jurisdiction 
of an action to recover the amount due for goods sold and delivered or to recover 
damages for a libel. William H. Thaxter sought compensation for injuries alleged 
to have occurred in the course of his employment, a subject-matter exclusively 
within the jurisdiction of the Industrial Accident Commission. The award is for 
such compensation. It is true that in his complaint he did not state facts sufficient 
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to constitute a cause of action against Janssen or the ^tna Life Insurance Company, 
although he asked for an award against them as well as F. W. Thaxter; and it is 
also true that the findings do not support the judgment or award as against Janssen 
and the JEtna Life Insurance Company. So the commission erred in making any 
award against these parties. But it is well settled in this state that neither the 
failure of the complaint to sufiidently state a cause of action, nor the insufficiency of 
the findings to support a judgment, subjects the judgment to collateral attack as 
being void on its face. We have here simply a case where the commission has 
included among those against whom the award runs, two parties to the proceeding 
against whom a sufficient case was not made, either by the complaint or by the facts 
found. This does not render the judgment void on its face or attackable collaterally. 
It was reviewable in the manner provided in the act and not otherwise, and became 
absolutely final and conclusive against such parties when they failed to ask for any 
rehearing before the commission and failed to ask for any review by this court or a 
district court of appeal within the time allowed by the act. 

I am of the opinion that the writ should issue as prayed. 

ANGELLOTTI, C. J. 

I concur: 
LAWLOR, J. 

Rehearing granted by supreme court : Pending. 



No. 4561— November 24, 1917. 

R. M. SEARLE, Applicant, vs. W. J. HICKOX and NEW AMSTERDAM 
CASUALTY COMPANY, DefendanU. 

Decided September 20, 1917, and not reported. 

(25 Cal. App. Dec. 867) 
Civil No. 2352. First Appellate District November 24, 1917. 

W. J. HICKOX AND NEW AMSTERDAM CASUALTY COMPANY (a Corpora- 
tion), Petitioners, v. INDUSTRIAL ACCIDENT COMMISSION OP THE 
STATE OF CALIFORNIA and R. M. SEARLE, Respondents. 

AvEBAOE Annual Eabninos — Injuries to Painter — Admeasurement of 
Compensation — ^Awaro on Basis of Wage Scale. — In view of subdivision 2 of 
section 17 of the Workmen*s Compensation Act, an award of compensation for 
injuries received by a painter, who was receiving at the time of the injury $2.50 per 
day, and who had been at work but two days, is not subject to review because the 
award was made on the basis of a wage scale of $4.50 per day, where there was 
evidence that $4.50 was the standard wage scale for painters in the city where the 
injury was received. 

Application for a writ of review prayed for against Industrial Accident Commis- 
sion of the State of California and R. M. Searle. 

For Petitioners — ^Barry J. Colding, Lilienthal, McKinstry & Raymond. 
For Respondents — Chris. M. Bradley. 

BY THE COUBT. 

W. J. Hickox was a contracting painter engaged in business in the city of 
Stockton, in the course of which he employed several other painters to whom he 
paid a uniform wage of $2.50 a day. The New Amsterdam Casualty Company was 
the insurer of said Hickox against his liability for compensation of employees under 
the Workmen's Compensation Act. One R. M. Searle entered the employment of said 
Hickox on the 24th day of May, 1917, agreeing to work for $2.50 a day. He had 
prior to that time been working intermittently in several towns of the San Joaquin 
Valley and elsewhere, receiving wages ranging from $2.50 a day to $5, but not 
staying long in any one place or remaining long in any single employment. On 
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May 26, 1917, while in the employment of said Hickox he fell from a ladder and 
received an injury to his arm, in consequence of which he made application to the 
Industrial Accident Commission for compensation. 

The evidence taken before the commission showed the foregoing facts, and also 
showed from the testimony of another contracting painter exclusively engaged in 
such work in Stockton, that the standard wage-scale in that city for painters was 
$4.50 per day. The commission awarded the applicant Searle compensation on the 
basis of a wage scale of $4.50 per day, and its award in that behalf the petitioners 
now seek to have reviewed by this court upon the ground that the conunission in 
making said award acted without and in excess of its jurisdiction. 

We are of the opinion that it is not within our province to review the award of 
the commission under the circumstances above stated. 

Subdivision 2 of section 17 of the Workmen's Compensation Act reads as follows: 
"If the injured employee has not so worked in such employment during substantially 
the whole of such immediately preceding year his average annual earnings shall 
consist of 300 times the average daily earnings, wages or salary which an employee 
of the same class working substantially the whole of such immediately preceding 
year in the same or a similar kind of employment, in the same or a neighboring 
place, earned during the days when so employed." 

It would seem that the facts of this case bring it within the rule for the admeas- 
urement of compensation above enunciated ; and there being a conflict in the evidence 
before the commission as to what the wage scale of painters is in the city of Stockton 
it had jurisdiction to decide that matter; and with its discretion in that respect we 
can not interfere. 

The application is denied. 

Rehearing denied by supreme court. 



No. 4738— November 27, 1917. 

CHAS. PADRINO, Applicant, vs. FRED SHEDD and EMPLOYERS' LIABIL- 
ITY ASSURANCE CORPORATION, LIMITED, of London, England, 
Defendants. 

Course of Employment— Employee Injured While Stopping to Smoke. — Where 
an employee, needing some nails in the course of bis employment and wanting 
to smoke, went to the bunk house and procured some nails and matcbes and 
he stopped for a moment outside the bunk house to light a cigarette and was 
sbot in the leg as a result of the accidental discharge of a gun which was being 
cleaned by a fellow employee, held that stopping to smoke was an act normally 
incidental to the employment and that the injury happened in the course of the 
employment. 

Arising Out of Employment — Injury From Accidental Discharge of Gun 
Being Cleaned by Fellow Employee — Gun Voluntarily Used at 
Employer's Request to Rid Ranch of Pests. — Where an employer supplied 
a gun and ammunition to his ranch employees with the request, altbough without 
any mandatory direction, that they use it to kill ranch pests, and an employee' 
was injured at work by reason of the accidental discharge of the gun while it 
was being cleaned by another employee at the foreman's direction, held that 
since the cleaning of the gun was made necessary by its use incidental to the 
purposes of the farm, the injury was a natural incident of the work and a 
normal result of the exposure occasioned thereby and that the injury therefore 
arose out of and was proximately caused by the employment. 

Sherwood Green, attorney, for Applicant. 
A, Wistrand, attorney, for Defendants. 
The applicant was employed by defendant Fred Shedd as farm 
laborer, both the applicant and his said employer being subject to the 
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provisions of the Compensation Act on August 12, 1917, by reason of 
their previous joint election in the manner provided by law to come 
under the Act. On that date, the applicant had been instructed by his 
employer to haul a load of hogs from defendant's ranch near Madera 
and he was engaged in repairing a wagon preparatory to the execution 
of this direction. Being in need of more nails with which to complete 
the job, and wanting to smoke, he went to the bunk house where the 
nails were kept, procured the required amount and also some matches, 
stepped out of the bunk house and stopped to light a cigarette. While 
doing so, a cartridge, which the cook employed on the ranch was trying 
to remove from a gun which he was cleaning at the direction of the 
foreman, accidentally exploded and the applicant was shot in the leg. 
The testimony showed that the gun and ammunition were supplied by 
the employer for the use of the employees on the ranch in shooting 
squirrels, rabbits, coyotes and other pests ; that while such shooting was 
merely permissive and not mandatory, it was for the employer's benefit 
and that he had requested the employees to do it. 

The Commission held that the act of smoking or preparing to smoke 
while at work, although personal to the employee and done only for his 
own comfort or convenience, is a natural act, normally incidental to 
his service for his employer and that an injury sustained while doing 
80, if occasioned by reason of a risk which itself is incidental to and 
arises out of the employment, is compensable. (See Duarte vs. Whiting- 
Mead Commercial Co,, 4 I. A. C. Dec. 182.) 

Since clcEuing the gun was made necessary by its use incidental to 
the purposes of the farm, the risk of an accidental discharge, which 
normally inheres in the cleaning of a gun, was a risk of the employment 
which would have been contemplated by a reasonable person familiar 
with the whole situation as a natural incident of the work. (See Vasche 
vs. Vasche, 3 I. A. C. Dec. 89 ; Kimbol vs. Industrial Accident Commis- 
sion, 52 Cal. Dec. 324; 3 I. A. C. Dec. 421.) It was therefore held that 
the injury arose out of and happened in the course of the applicant's 
employment and was proximately caused thereby and he was accord- 
ingly awarded compensation. 
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No. 4557— November 28, 1917. 

PORFIRIO SOBERANES, Applicant, vs. PETER MORASCI, Defendant. 

Excluded Employments — Casual and Not in Usual CJoubse of Business — 
Moving a Building to be Rented as Dwelling by Retired Capitalist— 
WoBK Lasting Ten Days. — Where a retired capitalist, who had several pieces 
of property which he rented, employed a laborer to move a house with the 
intention of making it into a dwelling house to be rented, and the work of 
moving the building was accomplished in ten days, held that the employment of 
the laborer was both casual and not in the usual course of the business of the 
employer. 

C. B, Stuart, attorney, for Applicant. 
C, F. Lacey, attorney, for Defendant. 

The defendant was a retired capitalist who owned about nine pieces 
of property which he rented to tenants. He bought an old saloon build- 
ing in King City and employed the applicant to move it to a vacant lot 
which he owned, with the intention of converting the building into a 
dwelling house and renting it. The moving of the building was accom- 
plished within ten days. In the course of the work, the applicant 
sustained an injury for which he sought compensation in this pro- 
ceeding. 

The Commission held that the applicant's employment was both 
casual and not in the usual course of the trade, business, profession or 
occupation of the defendant, and was therefore excluded by Section 14 
from the compensation provisions of the Act. The proceeding was 
accordingly dismissed for want of jurisdiction. (See Coghian vs. Schut, 
4 I. A. C. Dec. 67 ; Bowser vs. Meyers, 3 I. A. C. Dec. 489 ; West vs. 
Hume Co,, 3 I. A. C. Dec. 399; Kelly vs. Scougall, 3 I. A. C. Dec. 226; 
Blood vs. Industrial Accident Commission, 3 I. A. C. Dec. 157 ; Whitlock 
\8. Mahoney, 3 I. A. C. Dec. 122.) 
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No. 4724— November 28, 1917. 

N. J. BROWN AND N. N. BROWN, oopabtnehs, doing business under the 
nBM NAME AND STYLE OF BROWN & BROWN, Applicants, vs. CONLEY 
SCHOOL DISTRICT OP KERN COUNTY, CALIFORNIA, and H. E. 
TUPPER, Defendants. 

Arising Out op Employment — ^Public School Janitob Showing Insurance 
Inspector Through Building During Vacation — Act Incidental to 
Duties Although Not Specifically Directed. — ^Where a janitor of a public 
school was required to act as caretaker of the school premises during the 
summer vacation when he had few strictly janitorial services to perform, and 
he was specifically instructed not to allow anyone to go through the building 
alone, and he was injured while showing through the building an insurance 
inspector who desired data on insurance rates in that vicinity, held that the 
act was reasonably incidental to his duties in general and that therefore the 
injury arose out of and happened in the course of the employment 

Emmofis & Johnstone, attorneys, for defendant Conley School 
District. 

This was an application by the physicians who treated the defendant 
H. E. Tupper on account of a fracture of the right femur for the reason- 
able value of such treatment. This defendant was employed by the 
defendant Conley School District of Kern County as janitor of the 
public school at Taft. For his services, which continued throughout 
the year, he was paid a monthly salary and was furnished with a room 
in the building. During the summer vacation, when he had few strictly 
janitorial services to perform, he was expected to remain at the school 
building and act as caretaker of the premises. On July 17, 1917, an 
insurance agent called to inspect the building in order to obtain data 
regarding the rates of insurance in that vicinity. Tupper showed him 
through the building and in going into the attic made use of a loop 
which he had placed there to aid him in unlocking the trap door. This 
loop gave way and the defendant employee fell and suffered the injury 
for which he was treated by the applicants. The superintendent of the 
defendant school district admitted that the oflScers of the district were 
glad to have the inspection made and that the janitor was instructed 
not to let anyone go about the building alone, but it was contended in 
defense to the applicant's claim that Tupper 's act was one of courtesy 
only which he was permitted but was not required to perform and that 
therefore the injury did not arise out of or happen in the course of his 
f^mployment. But the Commission held to the contrary, since in view 
of the public nature of the defendant's employment, his act, although 
not expressly directed by his employer, was nevertheless reasonably 
incidental to his duties in general. Defendant Tupper having been 
paid full wages during the period of his disability, was not found to be 
entitled to any disability indemnity but was awarded reimbursement 
for other medical expenses incurred by him on account of his injury. 

23—36100 
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L. A. No. 98— November 30, 1917. 

E, C. VANGORDER, Applicant, vs. SOUTHERN PACIFIC COMPANY, a Coi- 

POBATION, Defendant, 

Jurisdiction — Interstate Commerce — Carpenter Repairino Freioht Car 
Temporarily Withdrawn From Service. — Where a carpenter fell and was 
injured while repairing a freight car which had been used in interstate coid- 
merce but which was temporarily withdrawn for the purpose of repairs from 
use in the conveyance of goods, held that at the time of said injury said carpen- 
ter was not engaged in interstate commerce. 

W. /. Gilbert, attorney, for Defendant. 

The applicant was employed by the defendant as carpenter. The 
defendant was a common carrier engaged in the transportation of both 
intrastate and interstate commerce. On February 1, 1917, the applicant 
was engaged in the defendant's car repair shop in Los Angeles in the 
repair of a freight car which had been used in the transportation of 
interstate commerce but which was temporarily withdrawn for the 
purpose of repairs from use in the conveyance of goods of any kind 
While so engaged, the applicant fell off a scaffold and sustained an 
injury to his back. 

Following the case of Minneapolis & St. Louis Railroad Go. vs. 
Winters, decided by the Supreme Court of the United States on 
January 8, 1917, the Commission held that at the time of the appli- 
cant's injury the car in which he was working was not engaged in 
commerce of any kind; that its character as an instrumentality of 
interstate commerce had ceased and that therefore the applicant at the 
time of his injury was not engaged in interstate commerce and that his 
injury and the resulting disability were within the jurisdiction of this 
Commission. It appeared, however, that the defendant had paid fo 
the applicant full indemnity for the disability suffered by him and the 
defendant was therefore discharged from further liability. A petition 
for rehearing filed by the applicant, in which it was contended that he 
was entitled to further disability indemnity, was denied. 



L. A. No. 114— November 30, 1917. 

MYRTLE A. GRISSINGER, for hebself and as guabdian ad litem fob 
EUGENE GRISSINGER AND PAUL GRISSINGER, minors, ApplicanU, vs. 
SOUTHERN PACIFIC COMPANY, a corporation. Defendant. 

Jurisdiction — Interstate Commerce — Removal of Derailed Car Which Had 
Obstructed Interstate Commerce. — Where a car was derailed on a main 
line of an interstate carrier and for a time obstructed the movement of inter- 
state commerce but was moved aside so that it did not interfere with the 
passage of interstate traffic, and a shop foreman proceeded from a neighboringr 
station to remove the car and was killed while returning with it to said station. 
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held that the whole transaction was indivisible and that since the car had 
obstructed interstate commerce, said deceased employee was at the time of his 
injury engaged in such commerce. 

Oerald M. Pidge, attorney, for Applicants. 

W. /. Oilbert, attorney, for Defendant. 

This was an application by the widow and minor children of Joseph 
H. Grissinger for a death benefit. The deceased was employed by the 
defendant as shop foreman and also had charge of the defendant's train 
wrecking crew which had its headquarters at Indio. On April 16, 1917, 
a water car, while it was moving with other cars in making a flying 
switch to set out local cars at El Centro, collided with the interstate 
train of which it formed a part and was derailed. For a time it stopped 
the movement of all traffic, including interstate traffic, on the main line, 
but was soon moved off the main line and was left upon the side of the 
right of way. allowing free passage of all traffic. The deceased received 
an order at Indio on the above mentioned date to go to El Centro with 
his crew and move the derailed car to Indio. When the crew arrived 
at El Centro, the derailed car was placed upon the wrecking train, 
which proceeded back to Indio. On the way back, the deceased fell 
from the wrecking train and was killed. 

The Commission held that the whole transaction from the time the 
car was derailed until it was removed to Indio was indivisible; that 
since the car had obstructed interstate traffic and since the deceased 
and his wrecking crew were sent to El Centro specifically to remove it, 
although at the time of the crew's arrival at El Centro it was not 
obstructing traffic, the deceased was at the time of his injury engaged 
in interstate commerce. The proceeding was therefore dismissed for 
want of jurisdiction. 



No. 3826— November 30, 1917. 

W. E. PORTER, Applicant, vs. T. O. MORSE AND SOUTHERN SURETY 

COMPANY, DefendanU. 

Pboximate Cause of Continuing Disability — Unreasonable Refusal of 
Medical Treatment — Sacboiuag Slip and Traumatic Neurosis. — Where, 
pursuant to the terms of an award, an insurance carrier furnished hospital 
treatment to an applicant for the cure of a sacroiliac slip and traumatic 
neurosis, and after receiving such treatment for a time, said applicant, over 
the protest of the attending physician, discontinued said treatment and left the 
hospital and the insurance carrier thereafter petitioned for a discontinuance 
of the disability indemnity payments in accordance with the terms of the award, 
and the evidence showed that the treatment tendered by the insurance carrier 
was entirely proper and adequate in every particular, held that the applicant's 
refusal to continue said treatment was unreasonable and proximately caused 
any disability suffered by him after be left the hospital and that said insurance 
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carrier was not liable for farther indemnity payments or medical treatment 
thereafter. 

Herman 0. Walker, attorney, for Applicant. 

Hartley F. Peart and Gns L. Baraty, attorneys, for Defendants. 

The original decision in this case, which was rendered on June 21, 
1917, is reported in 4 I. A. C. Dec. 199. As a part of the award it was 
ordered that if the defendant furnished to the applicant proper hospital 
and medical treatment to cure and relieve him from his disability, such 
treatment to continue for at least thirty days, and if the applicant 
should unreasonably neglect or refuse to submit himself to such treat- 
ment or to cooperate and aid in his cure or if, after such treatment, 
his disability should terminate, the disability indemnity payments pro- 
vided in said award should thereupon cease but should otherwise con- 
tinue until the further order of the Commission. Pursuant to this 
order, the defendant insurance carrier furnished hospital treatment to 
the applicant. The latter, however, after continuing with the same for 
a time, removed a cast which had been placed upon him for the cure 
of his sacroiliac condition and abandoned the defendant's treatment 
voluntarily and without the consent and against the protest of the 
attending physician, and neglected to procure further treatment. The 
defendant insurance carrier thereafter petitioned for a termination of 
the disability indemnity payments in accordance with the terms of the 
award; further hearings were held and testimony taken in which the 
applicant vigorously attacked the adequacy of the treatment tendered 
him. It appeared from the evidence that if the cast had been allowed 
to remain on the applicant for the proper time, the sacroiliac condition 
would in all probability have be^n cured and that the traumatic 
neurosis which the applicant continued to suffer after he left the hos- 
pital was due to his discontinuance of the hospital treatment and his 
failure to procure any treatment on his own account. The Commission 
found, after a careful consideration of all the evidence, that the appli- 
cant's charges as to the inadequacy of the treatment tendered by the 
defendant insurance carrier were not well founded and that the treat- 
ment furnished was entirely proper and adequate in every respect ; that 
the applicant's refusal to continue with the same was unreasonable and 
unjustified and prolonged his disability and that any disability suffered 
by him after he left the hospital was proximately due to his refusal to 
accept further treatment from the defendant and his neglect to obtain 
other adequate treatment on his own behalf. It was therefore held that 
the applicant was entitled to disability indemnity payments pursuant 
to the terms of the award to and including the date on which he left 
the hospital, and the defendants were accordingly released and dis- 
charged from any further disability payments or from furnishing any 
further medical treatment to the applicant. 

Rehearing denied. 
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No. 4066— November 30, 1917. 

MRS. HULDA VIOLA DOBSON, Applicant, vs. GEORGE C. ELLIS and MARY- 
LAND CASUALTY COMPANY, Defendants, 

Insurance — Interpretation of Policy. — Where an insurance policy contained 
under the manual classification of kind of occupation the statement "General 
farm work excluding the operation of farm machinery (no blasting)" and con- 
tained also an estimated pay roll of all employees and an estimated advance 
premium, and provided that the estimated pay roll included the entire remunera- 
tion of all persons employed in the service of the employer in his business 
operations and was given to fix the estimated advance premium and that if the 
employer should make any extension or change in his business, he should pay an 
additional premium, held that the quoted statement merely aiforded a basis for 
computing the advance premium and did not exclude the operation of farm 
machinery from the occupations covered by the policy. 

Employment — Assistant to Tractor Engineer — Operation of Farm Machinery 
W^iTHiN Meaning of Insurance Policy. — Where a laborer was injured while 
assisting the engineer of a tractor which was used to pull a harrow in the 
cultivation of farm land, held that the harrow was farm machinery and not 
merely a farm implement and that said laborer at the time of his injury was 
engaged in the operation of farm machinery within the meaning of an insurance 
policy statement ^'General farm work excluding the operation of farm 
machinery." 

Claude F. Purkitt and W. T, Belieu, attorneys, for Applicant. 

C. i. Donohoe, attorney, for Defendant Ellis. 

C. B. Morris and John Ralph Wilson, attorneys, for Defendant 
Maryland Casualty Company. 

This was an application by the widow of Thomas Franklin Dobson 
for a death benefit. The deceased was employed by the defendant 
George C. Ellis, a farmer and stock raiser near Willows, who was 
engaged in the cultivation of a tract of land, in which work he used 
disc harrows drawn by a caterpillar tractor. The deceased was em- 
ployed to assist the engineer who was running the tractor at night, 
his duties being to accompany the engineer, hold the lantern for him 
while making repairs about the machinery and do any other work which 
he might direct. On the night of February 8, 1917, while the deceased 
was walking with a lantern about the engine, he came into contact with 
the harrow and sustained injuries from which he died four days later. 
By reason of an unlimited election theretofore filed by the employer 
in the manner prescribed by law, both he and the deceased employee 
were at the time of the injury subject to the compensation provisions 
of the Act. The employer was at the time insured against liability for 
compensation by defendant Maryland Casualty Company under a policy 
which contained five columns under the title ''Declarations," in the 
first of which, under the heading, **Kind of trade, business, profession 
or occupation (manual classification ) , " appeared : ' * 0006 — General 
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farm work excluding the operation of farm machinery (no blasting)." 
The second column, ** Division of operations," contained, among other 
provisions, the following: ** Blasting operations, including all employees 
connected therewith." The third, fourth and fifth columns were 
headed, respectively, ** Estimated pay roll of employees for policy term,'* 
** Manual premium rate per $100 of employees pay roll" and ** Estimate 
advance premium," in each of which columns certain figures were 
stated. The policy provided also as follows : 

** The estimated pay roll • * * included the entire remunera- 
tion • • * earned by all persons employed in the service of the 
employer in connection with the employer's business operations. 
The foregoing estimates of remuneration are given for the purpose 
of computing the estimated advance premium. If there should be 
any change in or extension of the employer's business, or if the 
employer shall make any structural additions, extraordinary repairs 
or alterations to the plant as above described, he shall pay therefor 
a premium based upon the company's rates respectively applicable 
thereto. The premium is based upon the entire pay roll of which 
an estimate is given above." 

In the original Findings and Award it was held that this policy did 
not insure the defendant employer against liability to the applicant for 
the reason that the deceased was engaged in the operation of farm 
machinery, which occupation was excluded by the terms of the policy 
from the occupations included under it. An Award was accordingly 
rendered against the defendant employer alone. The defendant em- 
ployer filed his petition for rehearing, in which it was contended that 
the deceased was not engaged in the operation of farm machinery 
because of the nature of his duties and because the harrow was a farm 
implement and not farm machinery, and also that the operation of 
farm machinery was not excluded from the protection of the policy. 
The petition was granted and several hearings were held at which 
expert testimony regarding the interpretation of the policy was adduced, 
which showed that the statement ** General farm work excluding the 
operation of farm machinery (no blasting) " referred only to a manual 
classification which was not intended to define any kind of work as 
excluded from the occupations covered by the policy but the purpose 
of which was merely to afford a basis for the computation of the 
premium rate for general farm work not involving the operation of 
farm machinery and to fix the estimated advance premium. This inter- 
pretation of the policy was indicated also by the above-quoted extension 
clause, which included under the policy all other work engaged in by 
the employer and not covered in the above statement. As its decision 
after rehearing, the Commission held that the deceased was at the time 
of his injury engaged in the operation of farm machinery ; that nothing 
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contained in the declarations was intended to exclude from the protec- 
tion of the policy any employee engaged in the operation of farm 
machinery or any other employee of the assured who was rendering 
service in connection with his business operations and that therefore the 
deceased employee was covered by the policy. The defendant insurance 
carrier was accordingly held to be jointly liable with the defendant 
employer for the compensation due to the applicant. 

Further rehearing denied. 

Writ of review issued by the supreme court: Pending. 



No. 4370— November 30, 1917. 

EMPLOYERS' LIABILITY ASSURANCE CORPORATION, LIMITED, of 
London, England, and CRESCENT CREAMERY COMPANY, Applicants, 
vs. MARVIN E. ELMORE, Defendant, 

Wilful Misconduct — Conduct Due to Inadvebtence and Inattention. — ^Where 
a delivery man drove his employer's automobile along a road at about twenty- 
five miles an hour and, because he was looking in another direction, he did not 
notice that he was approaching the intersection of said road with the line of an 
electric railway and that the wigwag was swinging and the crossing bell was 
ringing, indicating the approach of a train, and he was struck by said train and 
injured, and just prior thereto he had been driving at a prudent rate of speed 
and had crossed other intersecting tracks and believed that he had crossed all 
the tracks in that vicinity, held that the conduct of said employee was due to 
inadvertence and inattention and was not wilful in character. 

Abising Out of Employment — Injuby of Auto Deliveby Man in Collision 
W^iTH Tbain — Special Exposube to Dangeb of Such Injuby. — ^The 
employment of an automobile delivery driver which caused him to travel 
continuously in the course of his employment, specially exposes him to the 
danger of street and road accidents, and an injury in such accident therefore 
arises out of the employment 

Id. — Added Risk — Not a Doctbine of Caufobnia Compensation Law. — Under 
the compensation law of California it is not a defense to an employee's claim 
for compensation that he assumed a new or added risk which caused or con- 
tributed to his injury. 

Medical, Subgical and Hospital Tbeatment — No Fubtheb Tbeatment 
Allowed Whebe Cube ob Fubtheb Impbovement W^ill Not Result. — 
Where the evidence showed that the injured employee's disability had become 
definitely permanent and that recovery or further improvement would not 
result from further medical treatment, held that further hospital treatment was 
not allowed under the Compensation Act. 

John J, Ilaydon, attorney, for Applicants. 

George S. Hupp, attorney, for Defendant. 

The defendant was employed by the applicant Crescent Creamery 
Company as automobile delivery man. On May 6, 1917, while he was 
driving his employer's automobile along a road in the vicinity of Los 
Angeles in the course of his employment, the automobile was struck by 
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a passing electric train and he sustained a fracture of the fourth and 
fifth cervical vertebrae. The evidence showed that at the time of the 
injury the defendant was driving at about twenty-five miles an hour 
and that his view of the track as he approached it was obstructed ; that 
the crossing bell was ringing and the wig-wag was swinging, indicating 
the approach of a train, but that the defendant was looking in another 
direction and did not observe these signs, or that he was approaching 
a crossing. It appeared however that immediately prior thereto he 
had been driving at a prudent rate of speed and had crossed other 
intersecting tracks and that he believed that he had passed all the 
crossings in that vicinity. It was contended on behalf of the applicants 
that the injury was caused by the defendant's wilful misconduct in 
violating the provisions of the Motor Vehicle Act ; that it arose out of 
a risk of the commonalty and not out of the employment and that by 
his conduct he had assimied a new or added risk which caused his 
injury. The Commission held however that the circumstances of the 
case showed that the defendant's conduct at the time of his injury was 
due to inadvertence and inattention and that it was not wilful in charac- 
ter; that the defendant's employment as an automobile driver required 
him to travel continuously in an automobile and therefore specially 
exposed him to the danger of street and road accidents and that the 
doctrine of new or added risk is not a part of the compensation law of 
California. It was therefore held that the injury arose out of and was 
proximately caused by the employment. 

As a result of the injury, the defendant was totally paralyzed from 
his neck down and the evidence showed that a cure or further improve- 
ment would not result from further medical treatment. It was held 
that the medical treatment provided for in Section 15 of the Compen- 
sation Act included only such treatment as would cure and relieve the 
injured employee from the effects of his injury and did not include 
treatment for a disabled condition such as had become definitely 
permanent and would not as a result of such treatment be cured or 
improved. It was therefore held that the defendant was not entitled 
to further medical treatment at the expense of the applicants. 

Petitions for rehearing filed by both the applicants and the defendant 
were denied. 

Petitions for writs of review by both parties denied by supreme 

COURT. 

Rehearing denied on both petitions. 
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No. 4697— November 30, 1917. 

WM. H. KIBLER, Applicant, vs. STATE COMPENSATION INSURANCE 

FUND, Defendant, 

Compensation — Apportionment fob Proportion op Disability Attributable 
TO E^mplotment — Injury Causing Disability by Reason of Weakness 
FROM Preexisting Diseased Condition. — Where a laborer fifty-six years of 
age, who had for several years done the same kind of work as that which he 
was doing at the time of his injury, sustained a strain which caused no disability 
at the time and he continued working for five days and sustained another similar 
strain which was followed by a disabling gastro-intestinal trouble due to a 
preexisting abdominal weakness of considerable standing which would have 
produced such ailment at any time on the suffering of such strains, held that 
only such proportion of the disability as was reasonably attributable to the 
strains was compensable. 

D. W. Burbank, attorney, for Defendant. 

The applicant, who was fifty-six years of age, was employed by Curry 
Camping Company at Camp Curry as storekeeper. On May 11, 1917, 
while handling a heavy weight, he sustained a strain which caused some 
slight pain at the time but which was not disabling. He continued to 
work and on May 16 suffered a similar strain, followed by a disabling 
condition which was diagnosed as a somewhat complicated gastro- 
intestinal trouble. It appeared that the applicant had for some time 
previous to the above-mentioned strains been suffering from exoph- 
thalmic goiter, aneurism of the arch of the aorta, and arteriosclerosis, 
but that he had for several years been doing work similar to that which 
he was doing at the time of these strains. It appeared that this pre- 
existing condition might have produced the symptoms manifested by 
the applicant at any time on the provocation of some such injury as 
those above described. 

It was held that the applicant's entire disability could not be held 
to have been proximately caused by the injury and that although the 
employer accepts the employee subject to his physical condition at the 
time of entering the employment, the defendant should be held liable 
for only such proportion of the disability as could reasonably be said 
to have been proximately caused by the injury in the employment. 
The Commission decided after a careful consideration of all the evidence 
that the disability caused solely by the injury and not caused or aggra- 
vated or prolonged by said previously existing condition could not 
reasonably be said to extend beyond the period of six months from the 
date of the injury, and therefore awarded to the applicant an indemnity 
for the disability suffered by him within that period only. 
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No. 4486— December 3, 1917. 

PETER J. CONNELLY, Applicant, vs. GREAT WESTERN ELECTRO CHEMI- 
CAL COMPANY AND EMPLOYERS' LIABILITY ASSURANCE CORPORA- 
TION, Defendants. 

Decided August 4, 1917, and not reported. 

(25 Cal. App. Dec. 895) 
Civil No. 2339. First Appellate District December 3, 1917. 

GREAT WESTERN ELECTRO-CHEMICAL COMPANY, et al., Petitioners, v. 
INDUSTRIAL ACCIDENT COMMISSION and PETER J. CONNELLY, 

Respondents, 

Wilful Misconduct — Injury to Eye of Employee op Chemical Company 
From Caustic — Failure to Wear Glasses — Lack or Wilful Misconduct. — An 
award of compensation made by the Industrial Accident Commission for an injury 
to an eye of an employee of an electro-chemical company from getting caustic therein 
while engaged in the course of his employment, is not subject to annulment on the 
ground of wilful misconduct in not, at the time of the injury, protecting his eyes by 
glasses furnished by the company and directed by it to be used, where the evidence 
is such that it can not be said as to whether or not the absence of the glasses in 
any way contributed to or caused the injury. 

Application for a writ of review. 

For Petitioners — Redman & Alexander. 
For Respondents — Chris. M. Bradley. 

BY THE COURT. 

The petitioners herein contend that the Industrial Accident Commission acted 
beyond and in excess of their jurisdiction in the making of an award in favor of 
Peter J. Connelly, an applicant before it, in his application against the Great 
Western Electro-Chemical Company, his employers, and their insurer. Employers* 
Liability Assurance Corporation, Limited, the basis of their contention being that 
the undisputed evidence in the case shows that at the time of receiving the injuries 
for which the applicant, Peter J. Connelly, claimed compensation, he was guilty of 
wilful misconduct from which his injuries directly arose, such wilful misconduct 
consisting in his wilful disobedience of the orders and instructions of his employers 
with respect to the wearing of glasses in connection with the doing of the work in 
which he was engaged at the time of the injury of which he complains. 

The Great Western Electro-Chemical Company was engaged in the business of 
making caustic, which it was dangerous for its employees to handle or work with 
unless their eyes were protected by the wearing of glasses, which the said corporation 
furnished to its employees, and directly and expressly instructed them to wear when, 
engaged in their work. The applicant for compensation had always worn such 
glasses theretofore in obedience to such express instructions, but a few moments 
before his injuries had taken off his glasses and omitted to replace them when he 
undertook to fill his kettle from a tank containing caustic by means of a pump 
connected with said tank. While so engaged a quantity of the caustic from the 
valves of said pump or tank was spilled upon his back, and from thence got into one 
of his eyes, causing the injury of which he complains. 

The petitioner's contention is that the caustic got into the eye of the injured 
employee because his glasses were off ; and that having removed his glasses in direct 
violation of the positive instructions of his employer he was guilty of wilful mis- 
conduct, by reason of which he is not entitled to recover. 

An examination of the entire evidence taken before the Industrial Accident Com- 
mission, however, convinces us that there was a very serious question as to whether 
or not the absence of the glasses in any way contributed to or caused the applicant's 
injury, the evidence seeming to show quite clearly that when he was injured he was 
stooping down, and that while in this position the caustic was spilled upon his back. 
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and only got into his eyes while an attempt was being made to pull his shirt oflf 
over his head, and that the injury to his eye would probably have occurred whether 
he had his glasses on at that time or not, and hence that the absence of the glasses 
was not a contributing cause of his injury. Such being the state of the evidence, 
we are unable to say that the commission did not have jurisdiction to determine 
that the omission of the applicant to wear his glasses at the moment of his injuries 
was the cause of such injuries. 

The petitioners herein further contend that the applicant should not have recov- 
ered because the evidence showed that in his manner of using the pump which caused 
the caustic to be spilled upon his back, the applicant did not follow his instructions 
as to the manner in which such pump was to be operated. 

We do not find, however, from a reading of the entire record that the applicant 
had ever received any instructions from a superior officer or employee as to the 
manner in which such pump should be operated; and that the utmost that can be 
said with reference to this matter is that he was simply negligent in the use of said 
pump but was not guilty of any wilful misconduct in that connection at the time of 
his injuries. The commission so found, and we think the evidence justifies their 
conclusion in that regard. 

The petition is denied. 



No. 4255— December 6, 1917. 

H. F. NORTON, Applicant, vs. CITY OF OAKLAND, Defendant, 
Decided July 12, 1917, and reported in 4 I. A. C. Dec. 231. 

(25 Cal. App. Dec. 935) 
Civil No. 2348. First Appellate District. December 6, 1917. 

CITY OF OAKLAND (a municipal corpobation ) , Petitioner, v. INDUSTRIAL 
ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA ET al., 
Respondents, 

INJUBIES TO TeAMSTEB EMPLOYED IN MUNICIPAL WOODYABD — REMOVING OF 

Household Goods of Indigent Person — Injury Within Scope of Employ- 
ment. — An award of compensation made by the Industrial Accident Commission 
under the Workmen's Compensation Act against the city of Oakland for injuries 
received by a teamster, whose general duties were to deliver wood from the municipal 
woodyard, maintained and established by the city, while he was engaged under the 
direction of the superintendent of the yard in removing the household goods of an 
indigent family, is an injury sustained in the course of his employment, where it is 
shown from the findings of the commission that the general purpose of the institution 
was to provide employment for indigent families, and that the powers and duties of 
the superintendent with reference to the uses which were to be made of the services 
of the teamster were broader than that of merely directing the delivery of wood. 

Application for writ of review prayed for against Industrial Accident Commission 
of the State of California et al. 

For Petitioner— Paul C. Morf, City Attorney, Oakland. 
For Respondents — Chris. M. Bradley. 

BY the court. 
The application of the city of Oakland, a municipal corporation, for a writ of 
review herein sets forth that one H. F. Norton had heretofore presented a petition 
before the Industrial Accident Commission for the adjustment of his claim against 
the petitioner herein arising out of an accident alleged to have occurred while in the 
employ of the petitioner on the 14th day of August, 1916. Upon the hearing before 
the said commission the evidence showed that the city of Oakland has established 
and maintained a municipal woodyard under an ordinance of said city, the terms 



Digitized by 



Google 



364 INDUSTRIAL ACCTOENT COMMISSION DECISIONS. 

of which ordinance, however, were not presented in evidence ; that the nature of the 
applicant's employment was that of a teamster, whose general duties were those of 
delivering wood, hauling garbage and performing such other services as might law- 
fully be required of him by the superintendent thereof within the scope and purposes 
and object of the institution. That on the 18th day of August, 1916, the said 
applicant, as such teamster, was instructed by the superintendent to deliver a load 
of wood to a certain address, and after so doing to proceed with his team to the 
dwelling of an indigent family for the purpose of moving its household goods. 
While so proceeding to the fulfilment of this latter instruction the applicant's team 
and wagon came in collision with an electric car on the streets of the city of Oakland, 
whereby he was thrown from his wagon and injured. 

The Industrial Accident Commission made an award in his favor and against the 
petitioner herein, and upon this proceeding the petitioner contends that said award 
was beyond the authority and jurisdiction of the commission, for the reason that 
the evidence and findings of the commission showed affirmatively that at the time said 
applicant received his said injuries he was not engaged In the performance of any 
service growing out of or incidental to his employment as a teamster for the said 
municipal woodyard of this petitioner, nor was he acting within the scope of the 
purposes for which said woodyard was created. 

In support of this contention the petitioner herein urged upon the hearing that 
upon the face of the findings of fact made by said commission it was entitled to 
the issuance of this writ for the reason that the findings affirmatively show that the 
purpose for which said municipal woodyard was established and maintained was that 
of giving indigent unemployed persons board and lodging in return for labor in said 
woodyard, and that it was beyond the scope of the purposes of said institution and 
of the powers of its superintendent to direct the applicant to move an indigent 
family not in any way connected with said woodyard, and hence that in the per- 
formance of such service the said applicant was outside the scope of his employment 

It is true, as contended by said petitioner, that there are certain portions of the 
findings which are susceptible of such a construction, and that the findings of the 
commission might have been made much more definite with references to the scope 
and purposes of the creation and maintenance of this municipal institution. But on 
the other hand, taking the findings of the commission as a whole we think it suffi- 
ciently appears that the general purpose for which said institution was established 
and maintained was that of providing employment and relief for indigent persons 
and families within the city of Oakland, and that the powers and duties of its 
superintendent of such institution with reference to the particular uses which were 
to be made of the services of the applicant as a teamster were broader than that of 
merely directing the delivery of wood, and that, to use the language of sections 4 
and 5 of the findings of said commission: (4) 'The administration of said woodyard 
was conducted by a superintendent whose duties and powers as such were to generally 
administer the same for the purposes of its establishmeut, namely, the relief of 
indigent persons. (5) That the duties of the said teamster were to perform all such 
services as were required of him by the said superintendent within the scope of the 
purposes and objects of said woodyard." 

In view of these express findings we are unable to say that the direction given 
to the teamster to remove the household goods of an indigent family, in the course 
of performing which he was injured, was one outside of the powers of the superin- 
tendent of the institution and beyond the scope of the purposes of its creation. 
This being so, the evidence must be held to be sufficient to support the award of the 
commission. An examination of the evidence taken on the hearing before the com- 
mission also sufficiently shows that it was sufficient to justify the aforesaid finding. 

For the foregoing reasons the petition herein is denied. 
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No. 4613— December 8, 1917. 

MELITTA G. CULLOM and VIRGINIA CULLOM. a minob, by heb ouabdian 
AD LITEM AND TBUSTEE, MELITTA H. CULLOM, Applicants, vs. COOPERA- 
TIVE WHOLESALE COMPANY and STATE COMPENSATION INSUR- 
ANCE FUND, Defendants. 

Abisino Out of Employment — Assault by Robbeb on Tbayeling Salesman on 
CouNTBY Road — No Peculiab Exposube to Risk op Assault. — Where a 
traveling salesman was required by his employment to travel by automobile on 
coanty roads and he carried small amounts of money which he collected from 
his employ er*8 customers, and he was assaulted and killed by a stranger who 
had requested a ride and who robbed him of the money and valuables which he 
carried, and it did not appear that the region through which the deceased was 
traveling was especially subject to robberies or that the deceased carried or was 
reputed to carry such amounts of money or valuables as specially to subject him 
to the risk of assault by robbers, held that the deceased was not specially 
exposed by reason of his employment to the risk of assault by robbers and that 
therefore the death did not arise out of the employment 

Robert C, Porter, attorney, for Applicants. 

Clarence E. Todd, attorney, for defendant Cooperative Wholesale 
Company. 

D, W, Burbank, attorney, for defendant State Compensation Insur- 
ance Fund. 

This was an application for a death benefit on account of the death 
of James G. CuJlom, who wes employed by the defendant Cooperative 
Wholesale Company as traveling salesman. In the course of his 
employment the deceased traveled through the country in his employer's 
automobile, selling groceries and collecting money from customers. 
The amounts of money collected by him on these trips were usually 
small, varying from $25 to $100. On February 20, 1917, while he was 
riding in the automobile in the course of his employment two miles 
north of Gridley, on the road between Gridley and Chico, a stranger 
who was walking along the road asked the deceased for a ride. The 
deceased complied with the request and the stranger rode a short dis- 
tance and then shot the deceased in the head, took whatever money and 
valuables he had with him and drove away in the automobile. The 
deceased died shortly thereafter as a result of the wound. 

The assault occurred during broad daylight. The deceased frequently 
traveled through this region and it was generally known that he repre- 
sented the defendant employer. It did not appear however that the 
decedent's assailant had any of this information or that the region 
through which the deceased was traveling or the road on which the 
assault occurred was more subject to robbery than any other locality 
or that the deceased was reputed to carry a sufficiently large amount 
of money or valuables specially to expose him to the risk of robbery or 
to oflfer a special inducement for such an assault. The Commission 
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held that the ease was to be distinguished from a case of such accidents 
as are ordinarily incident to travel, as collisions or injuries from street 
traflSc, and that under the circumstances the danger of the occurrence 
in which the deceased was killed was merely a risk of the commonalty 
and was not a risk to which he was especially exposed by reason of his 
employment. It was therefore held that the death did not arise out 
of and was not approximately caused by the employment and a death 
benefit was accordingly denied. 



No. 4866— December 8, 1917. 

CHARLES HENDRICKSEN, Applicant, vs. LONDON GUARANTEE AND 
ACCIDENT COMPANY. LTD.. a cobpobation, and ANDREW C. BERTEL- 
SEN, F. C. CHARLES BERTELSEN and PETER J. BERTELSEN. doing 
BUSINESS UNDEB THE FIBM NAME OF BERTELSEN BROS., Defendants, 

Abising Out of Employment — Assault Upon Restaubant Cook by Dbunken 
CusTOMEB — Peculiab Exposube TO SucH ASSAULT. — Where a restaurant cook 
was employed at night and was required to keep a toilet clean and presentable 
for the use of customers and a drunken customer soiled the seat of the toilet 
and the cook requested him to raise the seat when he had occasion again to use 
the toilet, by reason of which the customer assaulted and injured the cook, 
held that because of the peculiar conditions of the applicant's employment, he 
was specially exposed thereby to the risk of such assault and that therefore the 
injury arose out of the employment 

Emil G, Buehrer, attorney, for Applicant. 
Sterling H. Coen, attorney, for Defendants. 

The applicant was employed by the defendant Bertelsen Bros, as 
night cook in said defendant's restaurant at San Francisco. It was 
a part of his duties to keep a toilet in the restaurant clean and pre- 
sentable for the use of customers. About 3 o'clock on the morning 
of October 6, 1917, a drunken customer vomited on the seat of the toilet 
and the applicant, after cleaning the same, requested the customer to 
raise the seat if he had occasion so to use the toilet again. This angered 
the customer and his companion, who attacked the applicant and cut his 
left elbow. 

The Commission held that because of the applicant's association with 
rough and drunken customers, to which he was subjected by reason of 
the conditions of his employment, he was specially exposed by his 
employment to the risk of such attacks; that the attack was made by 
reason of the applicant's performance of a duty of his employment, 
and that therefore the injury arose out of and was proximately caused 
by the employment. 
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No. 4819— December 11, 1917. 

CARL REINOLDSON, a minor, by GEORGE A. PRATT, his guardian ad litem. 
Applicant, vs. RED RIVER LUMBER COMPANY, Defendant. 

Employee or Independent Contractor — Agreement Between Trim Sawyer and 
Lumber Company — Trim Sawyer Held to be Employee and Not Inde- 
pendent Contractor. — Where by the terms of a written agreement a trim 
sawyer was to trim all lumber sawed at a mill at a certain rate per thousand 
feet, was to furnish the necessary labor subject to the lumber company's approval 
as to persons employed and wages paid, was to do the work in the manner 
prescribed by the company and use the company's tools and equipment, was 
paid only after all wages to hi& helpers had been paid and could not sublet any 
right under the agreement without the written consent of the company, held 
that said sawyer was an employee of the said lumber company and was not an 
independent contractor. 

The applicant was working for the defendant as trim sawyer under 
a written agreement which provided that the applicant was to trim 
all lumber sawed at defendant's mill at Westwood at a certain rate per 
thousand feet; was to furnish all the necessary labor subject to the 
approval of the defendant as to the persons employed and wages paid ; 
was subject to the direction of the defendant as to the manner of doing 
the work ; was to run the saws overtime or on both day and night shifts, 
if necessary; was to carry all such help on defendant's books and was 
to be paid for his services only after the wages of such help had been 
paid by orders drawn directly on the defendant, subject to a deduction 
for each employee of $1 per month for hospital fees, which would entitle 
the applicant and all said help to hospital privileges in case of injury, 
the defendant agreeing also to pay any compensation to which such 
help might be entitled; that he could not sublet his rights under the 
agreement without the written consent of the defendant, and that the 
agreement could be terminated by either party on thirty days' notice 
or by the defendant any. time the work was not done to its satisfaction. 
All tools and equipment used in the work were furnished by defendant. 
On April 27, 1917, the applicant sustained an injury to the ring finger 
of his left hand and thereafter suffered a disability for which he sought 
compensation in this proceeding. 

The Commission held that the applicant, although he worked under 
a contract, was not an independent contractor but was an employee of 
the defendant, working in the capacity of foreman and paid according 
to the amount of work done by him and those working under him. He 
was accordingly awarded compensation. (Compare Kaftis vs. The 
McCloud River Lumber Co,, 25 Cal. App. Dec. 868.) 
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No. 4836— December 13, 1917. 

JAMBS O. GATES, Applicant, vs. GATES HARDWARE COMPANY akd 
OCEAN ACCIDENT AND GUARANTY COMPANY, DefendanU, 

Arising Out of Ekplotkent — Poison Oak Contbagted by Sai-esman While 
Traveling in Course of His Emplotment — No Special Exposure. — Where 
a salesman rode over a country road with his wife in the course of his employ- 
ment and his wife plucked some flowers at the side of the road near some poison 
oak shrubbery and he contracted poison oak but did not touch any object from 
which he could contract said ailment, held that there was no special exposure by 
reason of the employment to the risk of contracting poison oak and that therefore 
the ailment did not arise out of the employment 

Richard Belcher, attorney, for Applicant. 

Oriffith B. Williams, attorney, for Defendants. 

The applicant was employed by defendant Gates Hardware Company 
as salesman and country trade solicitor. On April 6, 1917, he made a 
trip with his wife to a ranch in the course of the performance of the 
duties of his employment. There was poison oak growing on both sides 
of the road over which the applicant traveled but during the course of 
said trip he did not touch any poison oak or any other object from which 
he could contract poison oak infection. On his way back to the store 
however his wife plucked some flowers that grew at the side of the road 
near to some poison oak shrubbery. Shortly after that date, the appli- 
cant developed a severe case of poison oak infection. The Commission 
held that the applicant was not subjected by reason of his employment 
to any special exposure to the danger of such infection ; that the risk 
of contracting poison oak was a risk of the commonalty and that the 
applicant's ailment therefore did not arise out of and was not proxi- 
mately caused by his employment. The defendants were accordingly 
discharged from all liability to the applicant on account thereof. 



No. 3176— December 14, 1917. 

THE OCEAN ACCIDENT AND GUARANTEE CORPORATION, LIMITED, 
AND N. W. MAHAFFEY, ApplicanU, vs. JOSEPH T. REES, Defendant. 

Decided March 7, 1917, and not reported. 

(54 Cal. Dec. 740) 

S. F. No. 8362. In Bank. December 14, 1917. 

N. W. MAHAFFEY and THE OCEAN ACCIDENT AND GUARANTY COR- 
PORATION, LTD., Petitioners, v. INDUSTRIAL ACCIDENT COMMIS- 
SION, Respondent, 

AvEBAGE Annual Eabninos — Injury While Employed in Cleaning Roof — 
Intermittent Character of Work — Erroneous Method. — An award of compen- 
sation made by the Industrial Accident Commission for injuries received by an 
employee of a contractor while engaged in cleaning a roof is unjustified, where the 
commission fixed the employee's annual earnings at three hundred times his daily 
wage, and it was shown that his employment was occasional and irregular, and 
that neither himself nor any other person was employed steadily at it. 
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Id. — C0N8TBUCTION OF Act.— Both subdivisions 1 and 2 of section 17 of the 
Workmen^s Compensation Act contemplate a kind of employment which is perma- 
nent and steady, and which, for that reason, affords to an employee the possibility, 
at least, of earning annually an amount measured by the number of working days 
in a year, estimated and fixed by the act at three hundred, and where this kind of 
employment is not shown to exist, the case falls within subdivision 3, under which 
the annual earnings are to be taken as the sum which will **reasonably represent 
the average annual earning capacity" of the employee *'in the kind of employment in 
which he was then working, or in any employment comparable therewith, but not 
of a higher class.** 

Application for writ of review prayed for against Industrial Accident Commission. 

For Petitioners — Kedman & Alexander. 
For Respondent — Christopher M. Bradley. 

Certiorari to review an award of the Industrial Accident Commission. 

Mahaffey, one of the petitioners, was a contractor. In the performance of con- 
tracts for repairing and painting roofs, he sometimes found it necessary, before 
painting a roof, to have the moss and dirt scraped from the shingles. Rees was 
employed by Mahaffey to do work of this character, and while so employed fell 
from a roof and was injured. The commission found he had sustained a permanent, 
partial disability equal to 25i per cent of total disability, entitling him to a disability 
indemnity of 65 per cent of his average weekly earnings for a period of 101 weeks. 
(Workmen's Comp. Act, sec. 15.) The average annual earnings were found to be 
$900, and the average weekly earnings $17.31. Certain payments having already 
been made before the institution of the proceedings, the commission found the balance 
due to be $209.50. The petitioners, who are the employer and his insurance carrier, 
attack the award upon the ground, principally, that the evidence does not sustain 
the finding with respect to Rees* average weekly earnings. 

Rees was sixty-eight years of age, and not engaged in any fixed or steady employ- 
ment. He owned some improved real property, and devoted part of his time to its 
care and repair, and to looking after some property belonging to his wife. He also 
took occasional jobs from Mahaffey in cleaning roofs, and was sometimes employed 
casually by others in different kinds of work. He was paid by Mahaffey at the 
rate of three dollars a day. The work of cleaning roofs was, however, intermittent 
in character, and it is clear from all the testimony that Rees was not engaged in it 
for more than fifteen to twenty days a year. Mahaffey had hired other men to do 
work of the same kind, but, as he testified, it was a special kind of work, and he 
could not readily *'pick up** men to do it. The evidence in the record, and every 
inference that may fairly be drawn, indicate that employment of this kind was 
occasional and irregular, and that neither Rees nor anyone else was employed 
steadily at it 

The Commission fixed the employee's annual earnings at three hundred times his 
daily wage. This, we think, was not in accord with the statutory provision applicable 
to the case shown by the evidence. Under section 17 of the Workmen's Compen- 
sation Act, weekly earnings shall be one fifty-second of the average annual earnings, 
and average annual earnings are to be arrived at as follows: *'(1) If the injured 
employee has worked in the same employment, whether for the same employer or not, 
during substantially the whole of the year immediately preceding his injury, his 
average annual earnings shall consist of three hundred times the average daily 
earnings, wage or salary which he earned as such employee during the days when 
so employed. 

**(2) If the injured employee has not so worked in such employment during 
substantially the whole of such immediately preceding year, his average annual 
earnings shall consist of three hundred times the average daily earnings, wage or 
salary which an employee of the same class, working substantially the whole of 
such immediately preceding year, in the same or a similar kind of employment, in 
the same or a neighboring place, earned during the days when so employed. 

"(3) In every case where for any reason the foregoing methods of arriving at 
the average annual earnings of the injured employee can not reasonably and fairly 
24—36100 
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be applied, sach annual earnings shall be taken at such sum as shall reasonably 
represent the average annual earning capacity of the injured employee at the time 
of the injury in the kind of employment in which he was then working, or in any 
employment comparable therewith, but not of a higher class." 

Subdivision 1 obviously can not be looked to in the present case, because Rees 
had not worked in this employment during substantially the whole of the preceding 
year. The commission seems to have gone on the view that subdivision 2 was the 
governing provision. But we think this subdivision equally inapplicable. Under its 
terms the annual earnings are measured by three hundred times the daily earnings 
of an employee of the same class working substantially the whole ot the preceding 
year in the same or a similar employment. As we have indicated, there is no evi- 
dence that anyone else engaged in this employment or a similar one did or could 
work during substantially the whole of the year. Both subdivisions 1 and 2 contem- 
plate a kind of employment which is permanent and steady, and which, for tliat 
reason, affords to an employee the possibility, at least, of earning annually an amount 
measured by the number of working days in a year, estimated and fixed by the act 
at three hundred. Where this kind of employment is not shown to exist, the case 
falls within subdivision 3, under which the annual earnings are to be taken as the 
sum which will ^'reasonably represent the average annual earning capacity" of tlie 
employee 'in the kind of employment in which he was then working, or in any 
employment comparable therewith, but not of a higher class." Under this sub- 
division, the amount of annual earnings is not reached by multiplying the employee's 
daily earnings by any arbitrary figure, but by ascertaining from the evidence what 
his earning capacity in fact was. The evidence before the commission did not show 
that Rees could have earned in the employment in question, or in any employnient 
comparable to it, anything more than the amount which he had actually earned in 
the past, which was but a fraction of the amount fixed by the commission as his 
average annual earnings. The award must, therefore, fall, inasmuch as the commis- 
sion's authority to make an award depends upon evidence tending to show the 
existence of the conditions justifying the award. 

The award is attacked upon a further ground, but this, we think, involves merely 
a question of fact, upon which the commission's finding is conclusive if it have any 
support in the record. The finding is not without such support. 

The award is annulled, and the proceeding remanded to the commission for further 
proceedings not inconsistent with the views herein expressed. 

SLOSS, J. 
We concur: 

SHAW, J. 

MELVIN, J. 

HENSHAW, J. 

ANGELIiOTTI. C. J. 



No. 3785— December 14, 1917. 

DOROTHY JANET PERRY and LA VERNE ETNA PERRY, minobs, BY S. 8. 
STROBRIDGE, and GERTRUDE E. PERRY, Applicants, vs. FRESNO 
HERALD AND HARTFORD ACCIDENT AND INDEMNITY COMPANY, 
Defendants, 

Decided April 14, 1917, and reported in 4 I. A. C. Dec. 110. 

(54 Cal. Dec. 743) 
S. F. No. 8459. In Bank. December 14, 1917. 

GERTRUDE E. PERRY and HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, Petitioners, v. INDUSTRIAL ACCIDENT COMMISSION et al.. 
Respondents, 

Division of Death Benefit — Authority of Commission. — Under the pro- 
visions of section 19 (a) (3) of the Workmen's Compensation Act, the Industrial 
Accident Commission is authorized to award a death benefit among the dependents 
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of a deceased employee in such manner as may be in proportion to their respective 
needs, and just and equitable, even to the total exclusion of one or more of them. 

Id.-— Award to Minor Children op Deceased Employee — Exclusion of 
Wife — Discretion Not Abused. — An award of an entire death benefit to minor 
<^ildren of a deceased employee — issue of a union with a woman to whom he was 
not married, but with whom he lived for three years prior to his death — to the 
exclusion of his wife, from whom he had been separated for several years, and who 
was pressing: a claim for a divorce from him without any provision for support, is 
not an abuse of discretion. 

Application for writ of review prayed for against Industrial Accident Commission 
et ah 

For Petitioners — Hadsell, Sweet & Ingalls; F. Harrison Smitton. 
For Respondents — Christopher M. Bradley. 

One Clarence H. Perry was killed on November 10, 1916, under such circum- 
stances as to entitle his dependents to a death benefit from his employer under the 
terms of the Workmen's Compensation, Insurance and Safety Act. Petitioner 
Hartford Accident and Indemnity Company was the insurance carrier of the 
employer. The amount of death benefit was fixed by the conunission at $3,050.00. 
No question is raised as to the correctness of the award, in so far as the amount is 
concerned. By its decision the commission awarded all of the same to the two minor 
children of deceased to the exclusion of petitioner Gertrude E. Perry, who was his 
wife, and it is claimed the award was in excess of the powers of the commission, 
and that the wife should be awarded a portion of the death benefit. 

The commission while finding that Gertrude E. Perry was the lawful wife of the 
deceased, further found that in November, 1913, he '^separated from** her and there- 
after did not contribute to her support; that she had instituted proceedings for 
divorce with the result that in October, 1916, an interlocutory decree in divorce was 
granted her, without any award of alimony, and "'that it is in accordance with the 
respective needs of the dependents of said deceased employee, and is just and 
equitable that the entire death benefit be apportioned and paid to the" two minor 
children. 

The material facts, as shown by the record, may be briefly stated. Deceased had 
been married to Gertrude E. Perry some three years, when, in November, 1913, he 
left her. There is no issue of said marriage. He never thereafter contributed to 
her support, and she has ever since been entirely dependent on her parents for 
support. On December 4, 1913, deceased commenced to live with another wonuin as 
his wife, and so continued to the time of his death. The two minor children, both 
girls, are the issue of this union, one being between two and three years of age, and 
the other less than a year. Deceased supported this woman and his two children to 
the time of his death, and they were wholly dependent on him for support He left 
a policy of insurance in the sum of $1,000.00 payable to the mother of the children, 
and apparently nothing else. In the year 1916 the wife commenced her action for 
a divorce on the ground of desertion, not asking for any alimony. She testified that 
her reason for not seeking alimony was that she thought he was unable to pay any 
and that "it would be embarrassing to his family*' for her to ask for it. She 
obtained an interlocutory decree in October, 1916, a few weeks before her husband's 
death. She was at first disposed to relinquish in favor of these children all claim 
to any part of the award that might be made by the commission on account of the 
death of her husband, and signed a written waiver and relinquishment in their 
favor. Acting on such waiver the commission in the first instance, awarded the 
whole sum to the minors. She subsequently changed her mind in this regard, and 
a rehearing having been granted by the commission, she pressed her claim for a 
portion of the death benefit before that body, with the result already stated. Her 
claim being disallowed, she seeks relief here. The insurance carrier joins with 
her, but in no way disputes its liability for the amount of the award. 

No question is raised as to the two minor children being conclusively presumed 
to be wholly dependent for support upon the deceased employee by virtue of the 
provisions of section 19 (a) (3) of the Act, as apparently they were also wholly 
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dependent in fact The surviving wife claims that the same conclusive presumption 
obtains as to her by virtue of section 19 (a) (1), which declares such presumption 
in favor of "a wife upon a husband with whom she was living at the time of his 
death, or for whose support such husband was legally liable at the time of his death^* 
(her claim being based upon the portion we have italicized), and she also claims 
that the evidence shows that she was so wholly dependent in fact. As to the latter 
claim the commission found against her, and in view of the showing that she had 
received nothing from him in years, apparently had not sought and was not relying 
upon receiving anything from him, and was pressing her claim for a divorce from 
him without any provision for support, it can not be held that this finding was 
without sufficient support in the evidence. Solely for the purposes of this decision 
we shall assume that she comes within the provisions of section 19 (a) (1), herein- 
before quoted, and that by virtue of this law she must be conclusively presumed to 
to have been wholly dependent for support upon deceased at the time of his death. 
If we so aBsume the result is that we have three persons who must be held to have 
been wholly dependent upon him for support, the surviving wife and the two minor 
children. 

The act provides (sec. 19 (d) 2) '*If there is more than one such person wholly 
dependent for support upon a deceased employee, the death benefit shall be divided 
equally among them, unless otherwise ordered by the commission." The italics are 
ours. The same provision, viz. : ^'unless otherwise ordered by the commission" is to 
be found in other sections relative to the distribution of the death benefit. By sec- 
tion 19 (3) it is provided as follows: '*The death benefits shall be paid to such one 
or more of the dependents of the deceased, or to a trustee ... for the benefit 
of the person or persons entitled, as may be determined by the commission, and the 
commission may, anything in this Act contained to the contrary notwithstanding, 
apportion such benefits among the dependents in proportion to their respective needs 
and as may be just and equitable, and may order payment to a dependent subse- 
quent in right, or not otherwise entitled, upon good cause being shown therefor." 
This provision amply authorizes the commission to award the death benefit among 
the dependents in such manner as may be in proportion to their respective needs, 
and just and equitable, even to the total exclusion of one or more of them. It was 
upon this provision that the action of the commission was based in the case at bar, 
as is shown by the finding already set forth. The question what disposition in any 
particular case is in proportion to the respective needs of the dependents and just 
and equitable, is, of course, one of fact, the determination of which is committed to 
the commission, and in its determination the commission is necessarily invested with 
a large discretion. Certainly no court should interfere with the determination of 
the commission in such a matter unless it is clearly made to appear that the c<mi- 
clusion is without substantial support in the record. In the case at bar we are of 
the opinion that in view of the facts shown by the record, it cannot fairly be held 
that there is not sufficient support for the conclusion of the commission. 
Our view on this point renders unnecessary discussion on any other point. 
The award of the commission is affirmed. 

ANGELLOTTI, C. J. 
We concur: 

SHAW, J. 

SLOSS, J. 

MELVIN, J. 

HENSHAW, J. 
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L. A. No. 65— December 15, 1917. 

ROSE B. BREWER, Applicant, vs. POMONA SANITARY LAUNDRY, a cor- 
poration, AND ELIZABETH B. BENNETT and STATE COMPENSATION 
INSURANCE FUND, Defendants, 

Abisinq Out of Employment — Assault by Forelady Upon Employee Because 
OF Unauthorized Absence From Work — No Personal Feeling as Motive 
FOB Assault. — Where a forelady in a laundry upbraided a subordinate employee 
for the latter^s unauthorized absence from work and, said forelady being the 
aggressor, quarrel ensued in the course of which the forelady assaulted and 
injured the employee, and said assault was not actuated by any personal matter 
or feeling between the parties but occurred solely by reason of the enforcement 
of disciplinary measures undertaken incidental to said employment, held that 
said injury arose out of and was proximately caused by said employment. 

W. L. Eammon and Eugh E. White, attorneys, for Applicant. 

Fred E. Cooper, attorney, for Defendant Bennett. 

The applicant was employed at the Pomona Sanitary Laundry as 
mangle worker. On May 28, 1917, she came to work late, at which time 
the defendant Elizabeth Bennett, a forelady who was in authority over 
the applicant, upbraided her for being late ; a quarrel followed, the fore- 
lady being the aggressor, in the course of which she assaulted the appli- 
cant and caused the injuries which formed the basis of this proceeding. 

The Commission held that since the assault was prompted by an effort 
to enforce disciplinary measures incidental to the employment and was 
not actuated by any personal feeling, the injury arose out of and was 
proximately caused by the employment. An award was accordingly 
made in favor of the applicant. 



No. 4690^December 17, 1917. 

PQLLY VIVIAN STANAWAY, and ELBERT STANAWAY and DOROTHY 
STANAWAY, minors, by POLLY VIVIAN STANAWAY, thdb guabdian 
AD LITEM, Applicants, vs. COUNTY OF SAN JOAQUIN, STATE COMPEN- 
SATION INSUltA^NCE FUND and STATE OF CALIFORNIA, Defend^ts. 

Proximate Cause of Death — Pebfobation of Duodenal Ulceb^Unbeasonable 
Refusal to Submit to Medical Tbeatment. — Where an employee sustained 
a slight perforation of a preexisting duodenal ulcer by reason of a strain 
suffered in the course of his employment and he was given hospital treatment 
consisting of rest and abstinence from food and his recovery proceeded Homlally 
and be was advised by the attending physician that a continuation of such 
treatment in the hospital was necessary and that if he left the hospital and 
returned to his home his condition would in all probability prove fatal but that 
If he would continue such treatment he would probably recover, and he neverthe- 
less returned to his home and thereafter suffered another perforation of the 
doudenal ulcer which caused peritonitis from which he died, held that such 
refusal to continue the medical treatment which he was receiving was unreason- 
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able within the meaning of Section 16 (e) of the Act and proximately caused 
his death. 

Newton J. Rutherford, attorney, for Applicant. 

A. P. Foltz, attorney, for defendant County of San Joaquin. 

Barry J. Colding, attorney, for defendant State Compensation 
Insurance Fund. 

This was an application by the widow and minor children of E. J. 
Stanaway, for a death benefit. The deceased was employed by the 
defendant County of San Joaquin as an automobile inspector. On 
June 30, 1917, while riding along the state highway near Stockton in 
the course of his employment in a Ford automobile supplied to him by 
his employer for use in his employment, the automobile ran partially 
off the paved portion of the highway and, fearing that it would over- 
turn and injure him, he jumped and strained his right side. He imme- 
diately thereafter suffered severe pain and was treated at the County 
Hospital by his employer's physician. The condition was diagnosed as 
A slight perforation of a preexisting duodenal ulcer. The deceased 
progressed normally under treatment which consisted of rest and absti- 
nence from the eating of any food; his condition returned to that of 
apparent good health and he insisted upon leaving the hospital and 
returning to his home. The attending physician explained to him that 
a continuation of such hospital treatment was essential and that if he 
continued to receive it, he would probably recover but that if he should 
leave the hospital and return to his home, his condition would in all 
probability prove fatal. Although there was apparently no urgent 
reason requiring the deceased to leave the hospital, and although the 
attending physician strenuously and seriously insisted upon a continu- 
ation of such treatment, the deceased left the hospital and returned to 
his home and resumed his normal habits of diet upon his own responsi- 
bility and without any contrary medical advice. He thereafter suffered 
another duodenal perforation which resulted in peritonitis from which 
he died. 

The Commission held that the decedent's refusal to continue the medi- 
cal treatment tendered by his employer was, in view of the above 
circumstances, unreasonable within the meaning of Section 16 (e) of 
the Act and that the death was proximately caused thereby. The 
defendants were therefore discharged from liability by reason of the 
claim asserted in this proceeding. (See Wilson vs. California <& Ore- 
gon Power Co., 3 I. A. C. Dec. 160; Porter vs. Nolle, 1 L A. C. 
Dec. 588.) 
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No. 4764— December 17, 1917. 

SAM RADISH, Applicant, vs. ASSOCIATED OIL COMPANY and GUARDIAN 
CASUALTY AND GUARANTY COMPANY. Defendants. 

CouBSE OF Employment — Injuby During Tbanspobtation From Wobk to Camp 
Pursuant to Terms op Employment. — Where pursuant to the terms of the 
employment an employer transported its employees on auto trucks between the 
camp where they lived and the place in which they worked, and if enough 
trucks regularly provided for that purpose were not available when desired the 
men were permitted to ride on any of the employer's trucks which might be 
passing, and the employees rode to work on the employer's time but returned to 
camp on their own time, and an employee was injured while boarding a truck, 
not usually used for conveyance of the employees, to go from his work to the 
camp, held that the injury happened in the course of the employment. 

Id. — Added Risk — Employee Boarding Six)wly Moving Truck on Which He 
Was Entitled to Ride From Work. — Where an oil derrick carpenter was 
permitted by the terms of his employment to ride from work to camp on his 
employer's truck, and, while boarding a slowly moving truck for that purpose, 
was jostled by another employee who was boarding said truck, fell and was 
injured, held that said attempt to board the moving truck did not involve a 
greater risk than that inhering in the character of the service being then per- 
formed by him and that the injury therefore arose out of and happened in the 
course of the employment 

T. N, Harvey, attorney, for Applicant. 

Foster and Earnhardt, attorneys, for Defendants. 

The applicant was employed by the defendant Associated Oil Com- 
pany as an oil derrick carpenter. He lived with other employees in a 
camp maintained by the defendant employer at Oil Center. The work 
often took the men a considerable distance from this camp and the 
employer had agreed to and did, as one of the terms of the employment, 
convey its employees in auto trucks between the camp and the scene of 
their work, the men going to work on the employer's time and returning 
to the camp on their own time. A number of automobile trucks were 
provided for the purpose of this transportation but if for any reason a 
suflScient number of these trucks were not available when desired, the 
employees were permitted to ride on any of the employer's trucks that 
might be passing. On August 20, 1917, the applicant, desiring to return 
from work to the camp at the close of the day and there being none of 
the regular trucks available at that time, mounted the running board 
of a hoist truck while it was slowly moving ; he was jostled by another 
employee who also mounted the running board, he fell and sustained 
an injury to his foot. 

The Commission held that the applicant's attempt to board the auto 
truck while in motion did not involve a greater risk than that inhering 
in the character of the service then being performed by him and that 
therefore he had not assumed an added risk which would take him 
without the scope of his employment, and that since said transportation 
was furnished to the applicant pursuant to the terms of his employment, 
the injury arose out of and was proximately caused by and happened 
in the course of the employment and was compensable. 
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Nos. 162 and 2597— December 18, 1917. 

JOHN HENNE. Applicant, vs. J. H. HJUL and WESTERN INDEMNITY COM- 
PANY, Defendants. 

ELIZABETH HENNE, Applicant, vs. J. H. HJUL and WESTERN INDEMNITY 

COMPANY, DefendanU, 

Decided September 21, 1916, and reported in 3 I. A. C. Dec. 433. 

(54 Cal. Dec. 787) 
S. F. No. 8122. In Bank. December 18, 1917. 

WESTERN INDEMNITY COMPANY, (a Corporation), PeUtioner, v. INDUS- 
TRIAL ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA, 

Respondent. 

AwABD TO Widow of Deceased Employee — Death Following Second Opera- 
tion Two Years After Injury — Continuance of Slight Disability From First 
Operation— Support of Finding. — Upon this application for a writ of certiorari to 
review an award of compensation made by the Industrial Accident Commission to 
the widow of a deceased employee, whose death followed a second operation two 
years after the injury, it is Held that the finding to the effect that **a slight disability 
consisting of said sinus and hernia was present continually from the date of the first 
operation until the date of the second operation," is supported by the testimony, 
notwithstanding evidence that he returned to work, that there was no visible sign 
of continuing trouble with the surgical wound, and that he believed himself to be 
cured. 

Id. — Collection of Death Benefit — Statute of Limitations. — Under sub- 
division two of section 16 of the Workmen^s Compensation Act which provides, 
"proceedings for the collection of the death benefit provided by subsection (c) of 
said section 15 must be commenced within one year from the date of death, and 
in any event within two hundred forty weeks from the date of the injury, and can 
only he maintained token it appears that death ensued within one year from the date 
of the injury, or that the injury causing death also caused disability, which continued 
to the date of the death, and for which a disability indemnity was paid, or an agree- 
ment for its payment made, or proceedings for its collection commenced within the 
time limited for the commencement of the proceedings for the recovery of disability 
indemnity," the proceeding can be maintained, although death ensues more than one 
year from the date of the injury, provided it is commenced within one year from the 
date of the death and within two hundred and forty weeks from the date of the 
injury. 

Id. — Separate Proceedings by Employee and by Widow — Right to Consou- 
DATE. — Where there are two proceedings, one by the employee for the injury and the 
other by the widow for his death, the two may be consolidated where death occurs 
and the latter may be treated as a part of the former proceeding, since they arose out 
of the same casualty. 

Application for writ of certiorari to review award of Industrial Accident Commis- 
sion of the State of California. 

For Petitioner — Eugene F. Conlin. 

For Respondent — Christopher M. Bradley. 

A writ of certiorari was issued to the end that this court might review the award 
of the Industrial Accident Commission to the widow of John Henne, deceased. 

Henne had been employed by J. H. Hjul and in March, 1914, while engaged with 
other workmen in lifting certain cabinets he suffered injuries for which he demanded 
and received treatment from the physicians of the insurance carrier. On May 6, 
1914, he filed an application for compensation and after the insurance carrier had 
answered and a hearing had been given by the commission upon the issues joined an 
award was made in his favor on June 6, 1914, for temporary total disability. 
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The Western Indemnity Company paid the weekly indemnity as provided by the 
award until June 29, 1914, when upon the advice of its medical staff the corporation 
ceased further payments upon the theory that the injured man had recovered. The 
total amount paid to that date was $175.75. There was no tormal order by the 
Industrial Accident Commission exempting the insurance carrier from further pay- 
ment to Henne, but it is the contention of the petitioner here that the evidence shows 
without contradiction a complete recovery before the date of the last payment 

Henne engaged in various occupations during the ensuing two years and in March, 
1916, two years after the accident, he applied to the Western Indenmity Company 
for further treatment During initial disability an operation had been performed 
involving the excision of the umbilicus and certain surrounding tissues and when he 
made application for further treatment Henne was suffering from that which he 
asserted to be a recurrence of his former trouble. A second operation was found 
necessary and was performed by a surgeon employed by the Western Indemnity 
Company. After the operation peritonitis supervened and on April 10, 1916, the 
patient died. 

In the following month Elizabeth Henne, the widow of John Henne, filed with 
the Industrial Accident Commission an application for a death benefit award, assert- 
ing that John Henne had died as a result of the injury received by him two years 
before. The Western Indemnity Company duly answered denying the causal connec- 
tion between the original injury and the num's death and pleading the alleged fact 
that full compensation had been paid in accordance with the award of the Industrial 
Accident Commission. A hearing was had and during its progress the commissioners 
made an order consolidating the widow's claim with that which had been filed by her 
husband in 1914. After the taking of testimony the Industrial Accident Commission 
made findings and an award in favor of Elizabeth Henne for $2,141.59 and thereafter 
denied a motion by the Western Indemnity Company for a rehearing. 

It is the contention of the petitioner that respondents acted in excess of their 
jurisdiction and that the award is in violation of petitioner's rights under the pro- 
visions of article 1 of section XIII of the constitution of California. 

The finding which is attacked by petitioner as being without support in the 
testimony is, in its substantial part, as follows : 

'*That on the 7th day of April, 1914, the said John Henne was operated upon by 
the medical staff of the defendant insurance carrier for the cure of the condition 
proximately caused by said injury. That the operative wounds received at said 
operation never wholly healed, and that by reason of a defective closing of said 
operative wounds, a post-operative sinus resulted in the region of the navel and a 
post-operative peritoneal hernia in the same region, both of which conditions were 
proximately caused by the said accident and operation and continued until remedied 
by the second operation hereinafter described. That while the applicant returned to. 
and continued at, work for the greater part of the time from the date of his discharge 
by the first operating physician until the date of said second operation, a slight 
disability, consisting of said sinus and hernia, was present continually from the date 
of the first operation until the date of the second operation. That on the 3d day 
of April, 1916, the said John Henne was operated upon by the medical staff of the 
defendant Western Indemnity Company for the relief of said hernia and sinus, and 
that on the 10th day of April, 1916, the said John Henne died, his death being 
caused by peritonitis proximately resulting from the said sinus or from the said second 
operation for the removal of the said sinus and hernia. That said death was proxi- 
mately caused by the said accident of March 21, 1914, and was not caused or influ- 
enced by the intervention of any extraneous cause or other accident or injury." 
Petitioner insists with emphasis that the testimony wholly fails to substantiate that 
part of the finding to the effect that "a slight disability consisting of said sinus and 
hernia was present continually from the date of the first operation until the date of 
the second operation.** Without reviewing the testimony at length it is sufficient to 
say that there is ample support for the finding. Petitioner properly lays stress upon 
that fact that Henne returned to work, after the last payment of indemnity in June, 
1914 ; that all outward evidence of injury had disappeared as shown by the testimony 
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of the patient's wife and the surgeon ; and that in April, 1915, he made application to 
the bal£er*s union for medical examination and admission to standing as one entitled 
to sick benefits in the future. In said application he represented that he was in good 
health, but the medical examiner of the union found that there was a hernia and 
that a small amount of pus exuded from the site of the previous operation. 

Undoubtedly the fact that he returned to woric; that there was no yisible sign 
of continuing trouble with the surgical wound; and that he believed himself cured 
were strong circumstances for the commissioners to consider in determining whether 
or not the condition present at the time of the second operation was a proximate 
result of the original injury. But disappearance of external signs does not preclude 
the existence of a wound and the fact that this strong man was able to work part 
of the time does not necessarily prove that he was free from trouble with such a 
wound. 

Dr. Ophuls, who performed the autopsy, was questioned at length regarding the 
probable connection between the original injury and the fatal result. The following 
quotation from his testimony illustrates his views and supports the finding of the 
commission : 

'*Q. Taking a case of this man, where the operation had been performed in the 
first instance, and the concretion and the umbilicus entirely removed, where the 
wound had healed completely and the man had gone to work for a year, then he was 
examined by his physician and his phjrsician reports on May Ist merely the presence 
of this umbilical hernia, and no evidence of any inflammation or discharge, and then 
a year after that, again, or two years from the first trouble, the inflammation 
develops in the same general region, peritonitis appears, sinus is found but not 
connected with the umbilicus, sinus that was removed, as I understand it — ^would 
you say that this last trouble from which he died was directly connected with the 
original trouble for which the first operation was had? 

**A. I think very likely it was. 

'*Q. In your opinion, there was some infection dormant daring that time? 

"A. I think so. 

**Q. Would it, in your opinion, become active in the two years, without some 
cause? 

**A. Well, these infections that remain after operations of infected wounds, they 
often lie dormant for years, and then they come to light again. You have heard of 
people for instance, with gunshot wounds, like that — people who have been wounded 
in battle, carrying these things around, and then years after it begins to trouble 
them, the infection lying dormant all the time.** 

Dr. Sewell, who performed the second operation, testified in part as follows : 

** *Q. Do you connect the peritonitis with the sinus? 

*' *A. Yes, can't connect it anywhere else. Some of the ramifications of the sinns 
were not seen. 

" *Q. Would the fact that he had peritonitis two years before in that region have 
anything to do with it? 

** *A. Have a great deal to do with it, from the fact that it caused a thickened 
peritoneum, and a peritoneum not so able to withstand infection, and a great deal 
of the serous part of the membrane being taken up by the scar tissue; 

** *Q. You found a hernia, a ventral hernia. Where was this hernia with refer- 
ence to the operative wound to the principal previous operative wound? 

*• *A. Right in the center of it.* ** 

It will thus be seen that from the location of the sinus found at the time of the 
second operation and from the other surrounding circumstances there was substantial 
support for the finding which petitioner attacks. 

It is argued that the claim of Mrs. Henne was barred by the provisions of sec- 
tion 16 of the Compensation Act. That section so far as it is material to the present 
inquiry is quoted by petitioner as follows : 

^'Unless compensation is paid or an agreement for its payment is made, within 
the time limited in this section for the institution of proceedings for its collection, 
the right to institute such proceedings shall be wholly barred. 
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"(2) Proceedings for the collection of the death benefit provided by subsection 
(c) of said Section 15 most be commenced within one year from the date of death, 
and in any event within two hundred forty weeks from the date of the injury, and 
can only he maintained token it appears that death ensued icithin one year from 
the date of the injury, or that the injury causing death also caused disability, which 
continued to the date of the death, and for which a disability indemnity was paid, or 
an agreement for its payment made, or proceedings for its collection commenced 
within the time limited for the commencement of the proceedings for the i-ecovery 
of disability indemnity." 

The case comes within the last clause of subdivision 2, of section 16, above quoted ; 
that is, the original injury to Henne, which eventually caused his death, also, in the 
mean time, caused a disability which continued to the date of hi$ death, and for this 
disability he began proceedings for compensation within the time limited therefor by 
the act, and in pursuance thereof a disability indemnity was paid to him. In such a 
case, under the terms of the first part of subdivision 2, the proceeding can be main- 
tained although death ensues more than one year from the date of the injury, provided 
it is commenced within one year from the date of the death, and within two hundred 
forty weeks from the date of the injury. This proceeding by the widow was begun 
within a short time after the death, and within less than two hundred forty weeks 
from the date of the injury. Therefore, by the terms of said subdivision, it is not 
barred by the provisions of the section. The ability of the workman to perform the 
labor for which he is employed is not the sole measure of disability {Frankfort 
General Insurance Co, v. Pillshury, 173 Cal. 56), and therefore the fact that Henne 
went back to work does not necessarily contradict the finding of continuing disability. 

But petitioner insists that since there were two separate proceedings, one insti- 
tuted by Henne and the other by his widow, the court erred in consolidating them 
and in treating the later as a part of the earlier one. 

It is true that the two proceedings — the one by the employee for the injury and 
the other by the widow for his death, are separate ones although the latter is supple- 
mentary to the former and allied to it by reason of the fact that the two compensable 
conditions, the injury and the death, arose out of the same camialty. The continuing 
jurisdiction given by section 25d is immaterial to the widow's application and the 
order consolidating the two proceedings was a mere act of caution and without 
significance or efifect being wholly unnecessary. 

The introduction in evidence of the findings and award made by the commission 
upon the original proceedings was not erroneous. These findings and award had the 
effect of a judgment binding upon the Western Indemnity Company in a matter 
pertinent to the inquiry regarding the cause of Henne's death. The fact that his 
widow and not Henne himself was the petitioner does not affect the admissibility of 
this evidence. But petitioner here insists that the testimony of the injured man given 
at the hearing on his own application was improperly admitted and that subdivision 8 
of section 1870, Code of Civil Procedure, is not any warrant for the reception of 
such evidence because the parties to the two proceedings differed. It is not necessary 
to consider this contention because Henne's testimony furnished merely the eviden- 
tiary basis for the findings of the commission in the original matter wherein Henne 
was himself the petitioner and such findings and the award, as we have seen, were 
properly admitted. Therefore it makes no difference whether or not the testimony 
itself was properly admissible. Its reception, in any view of the case, was harmless. 

Petitioner quotes and seeks to apply to the proceedings before the commission the 
following language from the Ehrhart case (172 Cal. 621-626) : 

"But the order made in this proceeding, upon the second hearing, was just as 
foreign to the original one as if the Commissioners had teen dealing with a different 
individuaV* 

The quoted passage may not be justly so applied. We were there discussing two 
proceedings of which the later one referred to an alleged injury having no possible 
connection with the other casualty which was the only one investigated by the 
Industrial Accident Commission at the original hearing. We held that the statute 
of limitations barred the second application which related to something having no 
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possible causal connection with the accident originally reported to and investigated 
by the commission. It is undenied that the site of the inflammation which caused 
Henne's disability was about the same as the location of the trouble which produced 
his death. Therefore, there is no proper application of the quoted passage to the 
proceeding which we are here reviewing. In the Ehrhart case we were at pains to 
point out the rule with reference to a later disorder occurring at the same place as 
the earlier one and due to the same general causes, for we there said: **Let us 
suppose, by way of illustration, that after Salvatore*B leg had healed and he had 
returned to toork he should have suffered with necrosis of the bone in the vicinity 
of the fracture, it would have been perfectly proper for the Industrial Accident 
Commission to have investigated the second disability and to have determined the 
facts from the record made at the original hearing and the evidence adduced at the 
later inquiry, and, if justified by those facts, to have ordered a resumption of 
payment of an indemnity." And if such power exists with reference to a later 
development causing compensable disability it must also inhere in the commission 
when the ultimate effect of the injury is the workman's death. 

No other matters presented by the briefs require comment or analysis. 
The writ is dismissed and the award afllrmed. 

MELVIN, J. 
We concur: 

SHAW. J. 

SLOSS. J. 

ANGELLOTTI, 0. J. 

HENSHAW, J. 

LORIGAN, J. 



No. 4853— December 18, 1917. 

G. W. RICHARDSON. Applicant, vs. CITY OF SANTA ROSA and STATE 
COMPENSATION INSURANCE FUND, Defendants, 

Employment — Citizen Aiding Peace Officeb to Make Abrest — ^Performance 
OF Duty Imposed by Law. — Where a citizen yolunteered his services to aid a 
peace officer in making an arrest at a threatened breach of the peace and his 
offer of aid was accepted by the arresting officer and he was injured while so 
assisting said officer, held that since said citizen rendered said aid solely by 
reason of a duty imposed upon him by law. he was not an employee of the 
municipality at the time of said injury. 

Wallace Ware, attorney, for Applicant. 

D. W. Burhank, attorney, for Defendants. 

The applicant, a male citizen of the defendant City of Santa Rosa of 
the age of 25 years, was present in a saloon in said city on August 25, 
1917, when a peace oflBcer of the city was attempting to make an arrest 
at a threatened breach of the peace. The applicant, upon volunteering 
to aid him, was requested by the peace oflBcer to assist in making the 
arrest. While so doing the applicant's hand was cut by one of the 
persons whom he was arresting. He was later paid by the defendant 
city for his services in so assisting the peace oflBcer. He contended that 
he was an employee of the city and as such was entitled to compensation 
on account of his injury. 
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The Commission, following the case of City of Los Angeles vs. Indus- 
trial Accident Commission (25 Cal. App. Dec. 555; 4 1. A. C. Dec. 322), 
held that the aid rendered by the applicant to the peace oflBcer was a 
duty imposed upon him by Section 839 of the Penal Code of California, 
and that since the applicant's assistance was given solely in pursuance 
of this duty, he was not an employee of the defendant city. The appli- 
cant was accordingly denied compensation. 



No. 3736— December 19, 1917. 

CANDELARIO VILLA, Applicant, vs. SANTA ANA SUGAR COMPANY, 
FORMERLY KNOWN AS COOPERATIVE SUGAR COMPANY OF SANTA 
ANA, AND GEORGIA CASUALTY COMPANY, DefendanU. 

Decided May 19, 1917, and reported in 4 I. A. C. Dec. 147. 

(25 Cal. App. Dec. 1059) 
Civil No. 2441. Second Appellate District. December 19, 1917. 

SANTA ANA SUGAR COMPANY OF SANTA ANA, CALIFORNIA, and 
GEORGIA CASUALTY COMPANY (Corporations), PeUtioners, v. INDUS- 
TRIAL ACCIDENT COMMISSION and CANDELARIO VILLA, Re- 
spondents. 

Compensation fo^ Canceb Resulting F^m Fall — Findings Suppobtbd bt 
Evidence. — In this proceeding to review an award of the Industrial Accident Com- 
mission for compensation for a cancer alleged to have resulted from a fall it is 
held that the finding of the commission is supported by the evidence. 

Id. — Instruction to Jury — Weight of Evidence — Applicability to Indus- 
trial Accident Commission. — The principle behind the rule that juries are to 
be instructed that "they are not bound to decide in conformity with the declarations 
of any number of witnesses, which do not produce conviction in their minds, against 
a less number . . . satisfying their minds," operates as strongly upon the Indus- 
trial Accident Commission as instructions under it do upon juries. 

Original application for a writ of review made to the district court of appeal 
for the second appellate district. 

For Petitioners — Redman & Alexander. 
For Respondents — Christopher M. Bradley. 

Candelario Villa suffered a fall while engaged as a workman at the plant of the 
petitioner, Santa Ana Sugar Company. He made claim for compensation for a 
sarcoma or cancer on his left clavicle, which he contends resulted from the fall. 
The respondent Accident Commission found that it did so result and the finding 
is assailed as being without the support of any evidence. . 

The testimony of the physicians who were called as witnesses before the com- 
mission was in accord upon the point that the lump or swelling indicating the 
presence of a sarcoma, if it is caused by a fall or a blow, will not make itself mani- 
fest upon a bone on the day of the injury, nor on the next day, but only after a 
"few days," at the earliest ; and the evidence appears to show that a sarcoma once 
appearing will remain apparent to palpation. Villa, his wife, and a friend of his 
family all testified to the presence three or four hours after the accident of a lump 
at the place on the clavicle at which, according to the testimony of nearly all of the 
experts, there was, at the time of the hearing before the commission, a sarcoma. 
The i)etitioner contends that the evidence of Villa, his wife and their friend as to the 
presence of the lump immediately after the accident is uncontradicted and that, 
♦-herefore, the sarcoma could not have resulted from the fall. The cases of Oreat 
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Western Power Co, v. Pilhhury, 170 CaL 180, and Emplof/era* Assurance Corpora- 
tion V. Industrial Accident Commission^ 170 Cal. 800, are cited to the point that 
where all the evidence before the commission upon a particular question tends in 
one direction and the commission makes a finding contrary to it, the finding must 
be set aside. But the record presented here is not a one-sided record. The physician 
who attended Villa immediately after the accident and on the same day it occurred, 
says that he then discovered no injury to Villa except a scalp wound. He saw the 
patient the next morning, however, and at the request of his wife made a special 
examination of his left shoulder, stripping it down and going over it carefully. 
He says "It was sensitive, also tender. I don't recall that it was swollen." The 
accident had occurred on September 5, 1916, and on the 8th the physician took an 
X-ray picture of the region he had thus examined. He says, *'It showed a normal 
condition of the clavicle." There is other testimony to the same effect from the 
same physician. 

There is thus a substantial conflict between the testimony of the physieian and 
the t^timony of the three other witnesses; although there is no doubt that the 
greater quantity of the evidence, locking at quantity alone, was to the effect that 
there was an elevation on the clavicle soon after the accident and on the same day. 
But the commission was not bound to take the greater quantity of the evidence 
as against the lesser. Its members may have seen ample reason to accept the 
testimony of the physician as against that of the other witnesses. In this state 
juries are to be instructed that '*they are not bound to decide in conformity with 
the declarations of any number of witnesses, which do not produce conviction in 
their minds, against a less number . . . satisfying their minds." (Code Civ. 
Proc., see. 2061, subd. 2.) The principle behind this rule operates as strongly upon 
the Industrial Accident Commission as instructions under it do upon juries. 

The award is afiSrmed. 

WORKS, J. pro tern. 

We concur: 

CONRET. P. J. 
JAMBS, J. 

EeHEARING DENIED BY SUPREME COURT. 



No. 4755— December 19, 1917. 

FRANK B. BERNARD, Applicant, vs. THE EMPLOYERS' LIABILITY COR- 
PORATION, LTD., Defendant. 

JuBiSDiCTioN — Navigable Waters — Launching Basin or Ship Construction 
Company. — A launching basin dredged out of land owned by a ship construction 
company and used by it for the purpose only of launching ships in the course 
of construction is not navigable water within the admiralty jurisdiction of the 
United States. 

Id. — Maritime Injury — Employee Installing Apparatus on Vessel in Course 
OF Construction. — Where a vessel had been launched while under course 
of construction — ^but had not yet been fully fitted out or turned over to the 
purchaser, and an electrician was injured while installing electrical apparatus 
on said vessel while it was afloat in a small launching basin on the property 
of the ship construction company, held that neither said employment nor said 
injury was maritime in character and that this Commission had jurisdiction to 
award compensation. 

Irving H. Frank, attorney, for Applicant. 

L. A. Redman, attorney, for Defendant. 

The applicant, an electrician employed by Herzog Electric and 

Engineering Company, fell on August 16, 1917, and sustained various 

injuries while installing electrical equipment on a vessel in the course 
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of construction at the plant of Moore & Scott Iron Works near Oakland. 
At the time of the injury the vessel was only about twenty-five per cent 
completed ; its hull had not been completely built ; there were no boilers 
or machinery in it and it had not yet taken its trial trip or been turned 
over to the party for whom it was being constructed. It had been 
launched about two weeks before in a small launching basin on land 
owned by the Moore & Scott Iron Works and was at the time of the 
injury moored at the wharf of the company. This launching basin 
opened into the estuary but was not a part of it and was used as a part 
of the company's shipyard for the purpose only of the launching and 
construction of vessels. 

The defendant contended that the injury occurred in navigable waters 
of the United States and was a tort and that the admiralty courts of 
the United States have jurisdiction over torts arising on navigable 
waters and that therefore this Commission was without jurisdiction to 
consider or determine the liability for compensation in this proceeding. 
In support of the contention that the water in which the vessel was 
floating at the time of the injury was navigable water, the defendant 
cited Section 2349 of the Political Code of California, which declares 
that the waters constituting the estuary at Oakland are navigable and 
a public way. The Commisison held however that the purpose of this 
section was not to affect in any way or to establish the admiralty juris- 
diction of the United States but was to define certain offenses and the 
power of boards of supervisors and that the evidence was not sufficient 
to show that at the time of the injury the vessel was situated or lying 
in navigable waters. Following the case of North Alaska Salmon Co, 
vs. Pillsbury, 52 Cal. Dec. 647, it was held also that a claim for com- 
pensation does not arise either from contract or from tort, but is a 
statutory liability. It was held furthermore, following the case of 
Johnson vs. Vulcan Iron Works (4 I. A. C. Dec. 314), that since the 
vessel at the time of the applicant's injury was still in the course of 
construction and had not been turned over to the owners, the appli- 
cant's injury was not maritime and that the Commission therefore had 
jurisdiction to consider and determine the defendant's liability for 
compensation. 
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L. A. No. 128— December 20, 1917. 

W. E. SCHNETZ, Applicant, Vs. LOS ANGELES VALLEY WAREHOUSE 
COMPANY AND EMPLOYERS' LIABILITY ASSURANCE CORPORA- 
TION, LTD., OF LONDON, ENGLAND, A cobporation, DefendanU, 

Abisino Out of Employment — Bookkeepeb Injured While Being Takes 
Home in Employeb*s Automobile — ^Transportation Pursuant to Terms 
OF Employment. — Where a bookkeeper was employed to work during the day 
only but on account of extra work was required to work with the manager at 
night with the understanding that he would be taken home from such night 
work in the employer's automobile which was used in the business, and he was 
injured while cranking the automobile to go home from such work, held that the 
said injury arose out of and happened in the course of the employment. 

John J. Haydon, attorney, for Defendants. 

The applicant was originally employed by the defendant Los Angeles 
Valley Warehouse Company to work as bookkeeper and stenographer 
from 8 o'clock a.m. until 5 o'clock p.m. Some time after he had entered 
upon the duties of his employment, he was required during a busy 
season to work at the office with the manager during the evening for 
about three evenings in each week without extra pay for such night 
work. At the time of entering upon this night work, it was understood 
and agreed between the applicant and his employer that whenever he 
worked in the evening he should be taken from the office to his home, 
a distance of about half a mile, in the employer's automobile which was 
used in the business and which the applicant himself had used in the 
course of his employment. When he was not required to work at night 
the applicant had usually walked to and from work and he would have 
worked in the office at night whether or not he was taken home in the 
employer's automobile. 

The Commission held that such transportation was furnished by the 
employer as a matter of business and pursuant to the terms of the 
employment and not merely as a matter of accommodation and that 
therefore the injury arose out of and happened in the course of the 
employment. (See Universal FUm Co, vs. Bothwell, 3 I. A. C. Dec 
191.) 



No. 3718— December 24, 1917. 

MISS R. M. REA, Applicant, vs. EMPLOYEE'S CREDIT COMPANT axd 
UNITED STATES FIDELITY AND GUARANTY COMPANY, A corfoba- 

TION, Defendants, 

Decided April 30, 1917, and not reported. 

(55 Cal. Dec. 14) 
S. F. No. 8406. In Bank. December 24, 1917. 
EMPLOYEE'S CREDIT COMPANY and UNITED STATES FIDELITX AND 
GUARANTY COMPANY, Petitioners, v. INDUSTRIAL ACCIDENT COM- 
MISSION AND MISS R. M. REA, Respondents, 
Statute op Limitations — Application fob Compensation for Furthb^b Eto- 
ABiLiTY— Right Not Barbed — Evidence. — Upon this applicati<Ma to review an 
award made by the Industrial Accident Commission for compensation for ^'further 



uigitizea oy VjOOQLC 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 385 

disability" under subdivision c of section 16 of tlie Workmen's Compensation Act, 
it is held that the finding of the commission that the right was not barred, at the 
time of filing of the application, is justified by the evidence. 

Application for writ of review prayed to be directed against Industrial Accident 
Commisson and Miss R. M. Rea. 

For Petitioners — Lloyd S. Ackerman. 
For Re8i>ondetit8 — Chris. M. Bradley. 

This is a petition for the review of an award made by the Industrial Accident 
Commission in favor of Roee M. Rea. 

On January 8, 1916, the applicant, while in the service of the Employee's Credit 
Company as assistant bookkeeper, received a gunshot wound through her right arm, 
inflicted by two negroes who were robbing her employer's place of business. Due 
notice thereof was given to the employer, and the other petitioner, as insurance 
carrier, paid her the sums required for disability indemnity and medical treatment 
by the Workmen's Compensation Act, from that time until February 17, 1916, at 
which time, the wound having healed, she was discharged from treatment and the 
payment of compensation ceased. Thereafter, on January 23, 1917, she applied to 
the Industrial Accident Commission for an award, on the ground that the injury 
received, as aforesaid, had caused a further disability entitling her to further com- 
pensation under the provisions of subdivision c, of section 16, of the Workmen's 
Compensation Act. A hearing was had at which the defendants appeared and pre- 
sented two defenses ; first, that the applicant had released the employer and insurance 
carrier from all liability on account of the injury ; second, that the application on 
January 23, 1917, was more than six months after the happening of the original 
injury, and more than six months from the time the further disability complained 
of was produced from the effects of that injury. 

It is suflBcient to say with respect to this release that there was no evidence 
thereof g^ven at the hearing before the commission. Our knowledge of it is derived 
solely from the allegations of the petition to this court for a review. It is to be 
added that it does not provide for payment of full compensation in accordance with 
the provisions of the act, and it has not been approved by the Industrial Accident 
Commission, and consequently, that it would be invalid under the provisions of 
subdivision b, section 32, of the act, and would have been unavailing even if it had 
been offered in evidence. 

With regard to the defense that the application was made too late, the evidence 
is not conflicting, but the facts are somewhat peculiar. According to the testimony 
of the applicant, she felt that after giving the release referred to she had no right 
to further compensation, although she continued thereafter to have some pain in her 
arm and increasing nervousness. After she was discharged from treatment by the 
insurance carrier, she felt that she would be unable to keep a position if she should 
get one and did not attempt to get work except on two occasions, and she was then 
so nervous that she was not accepted. Even a little housework affected her arm. 
The pains in her right arm grew more severe in character as time passed, after 
the treatment ceased in February, 1916. She consulted a physician in July and 
received medical treatment for a short time, and again in September, on which 
occasion she was given a nerve sedative prescription. In October, 1916, her 
nervousness had increased to such an extent that she took advice about the matter 
of obtaining further compensation, and applied to the respondent insurance carrier 
therefor and was refused assistance. From about the first of October until the 
time of making the application in January she was wholly unable to do any work. 
By stipulation at the hearing a physician was appointed to make an examination 
of her condition. He reported that the only direct consequences of the woimd were 
numbness and heaviness in the arm, with occasional pain in the wrist, elbow and 
shoulder; that the principal ailment of the applicant was an extreme nervousness 
amounting to prostration, and apparently the result of the fright she received at 
the time of her injury from the robbers. All the evidence shows that her condition 
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and disability is the direct result of the physical injury and of the mental shock 
she received at the time. 

The commission found that the applicant was injured on January 8, 1916; that 
said injury caused a temporary' total disability from that time until February 19. 
1916, for which compensation had been paid in full, and that beginning on October 1, 
1916, the applicant became afflicted with neurasthenia, arising from said injury, 
which constituted a further disability under section 16, subdivision c, of the act. 
The award is for this further disability. 

Subdivision c, above cited, provides that the injured employee may institute 
proceedings to collect compensation within 245 weeks after the date of the injury, 
upon the ground that the original injury has caused further disability. The first 
part of section 16 provides that proceedings for the collection of disability indem- 
nity to an employee, under the act, must be begun within six months from the date 
of the injury, except as other\vise provided in the act. The provision referred to 
in subdivision c is one of the exceptions. The notice in writing which is required 
to be given to the employer by section 20 of the act, is a notice of the original 
injury and the section does not apply to the case of a further disability under sub- 
division c, where compensation has been made for the original disability. On behalf 
of the commission it is conceded that the application, under subdivision c, must 
be begun within six months after the occurrence of the further disability. Upon 
this theory the further disability must have occurred not earlier than July 23, 1916, 
in order to bring the application within the period of six months. The term 
**further disability** is of somewhat indefinite meaning, especially as applied to a 
case such as this, where nervous prostration gradually increases to a positive 
disability. The question of the time when it reaches the state of disability is a 
question of fact for the commission to decide from the evidence. Miss Rea suffered 
"from nervousness continuously from the time of signing the release mentioned, but 
the evidence justified the inference that sh« hoped and expected that it would 
disappear. Apparently she w^as not confined to her room or to her bed, or prevented 
from going about, and it was not until in the latter part of July, or later, that she 
began to fear that she was not improving, and that the nervousness was more 
serious than she had believed it to be; and it was not until sometime about the 
first of October that it increased to such a degree as to disable her entirely from 
doing any work. While the proof of some of these statements is not direct, it is 
not unreasonable to infer them all from the testimony given. Under these circum- 
stances we can not say that the commission was not justified in finding that the 
disability occurred on the first of October, 1916, and that her right was not barred 
at the time she filed her application. 

The award is affirmed. 

SHAW, J. 

We concur: 

ANGELLOTTI, C. J. 
MELVIN, J. 
IIENSIIAW, J. 



No. 4431— December 27, 1917. 

S. M. SUMMERS, Applicant, vs. CALIFORNIA IRON WORKS and LONDON & 
LANCASHIRE INDEMNITY COMPANY OF AMERICA, Defendants. 

Decided August 30, 1917, and reported in 4 I. A. C. Dec. 275. 

(26 Cal. App. Dec. 7) 
Civil No. 2350. First Appellate District. December 27, 1917. 

LONDON & LANCASHIRE INDEMNITY COMPANY etc., et al., Petitioners, v. 
INDUSTRIAL ACCIDENT COMMISSION and S. M. SUMMERS, 
RespondentiS. 

Abistno Out of Employment — Injury to Traveling Employee — Right to 
Compensation. — An injury sustained by a millwrisrht while journeying in an auto- 
mobile belonging to his son to a place where he had been directed to go by bis 
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employer to install machinery, is an injury arising out of his employment within the 
AVorkmen's Compensation Act, where it is shown that his employment was in the 
nature of a traveling employment, requiring him to go to any particular place where 
a contract for the installation of machinery had been obtained. 

For Petitioners — Redman & Alexander. 
For Respondents — Chris. M. Bradley. 

BY THE COUBT. 

The facts of this proceeding are these: The respondent S. M. Summers was 
employed by the California Iron Works as a millwright His duties were to assist 
in the manufacture and assembling of machinery. Whenever his employer secured 
a contract for the installation of machinery in any particular place Summers was 
required to go to that place for that purjwse. He thus traveled from place to place 
for his employer, and was allowed pay for the time consumed in making these 
journeys and also was allowed a sum to pay his traveling expenses. In going and 
coming he was allowed to use any means of conveyance he desired. At the time 
of the injuries for which he sought compensation he had been directed to go to the 
town of Alhambra. and undertook to make the journey in an automobile belonging 
1.0 his son. During the trip Mr. Stamm, the manager of the employer, preceded Mr. 
Summers and his son in another machine, directing the journey and showing them 
the road. AVhile on the way the automobile in which Summers w^as riding turned 
over and he sustained the injuries for which be seeks compensation. The Industrial 
Accident Commission allowed him compensation upon a show^ing of the foregoing 
facts. 

The petitioner herein seeks to have reviewed the order of the commission in that 
regard, basing its application upon the contention that the undisputed evidence 
shoVed that the injury did not arise out of the applicant's employment, for the 
reason that the risk of injury to which the applicant was exposed was one of those 
common risks to which the public generally are exposed and to which every employee 
who travels the streets or highways in any sort of vehicle going to or returning from 
his work, is exposed. 

On behalf of the respondent herein it is conceded that the general rule governing 
ordinary cases arising under the Woricmen's Compensation Act is that for which the 
petitioner herein contends; but the respondent herein argues, we think convincingly, 
that the facts of this case bring it within the exceptions to the general rule. The 
exceptional cases are those wherein the employment itself is one in which the 
employee is required to travel from place to place at the will of the employer, and 
hence where the risks of such travel are directly incident to the employment itself, 
and hence wherein the accident occurring by reason of such risk is one arising out 
of the employment, and therefore a proper subject of compensation under the 
Employers' Liability Act. 

The evidence in this case shows that the employment of the employee was in the 
nature of a traveling employment. It differed from the employment in the case of 
Hopkins v. Michigan Sugar Company, 150 N. W. 325 — upon which the petitioner 
herein strongly relies — in the respect that in that case the injured employee was chief 
engineer of his employer supervising the installation and operation of machinery in 
six of its plants located in diflPerent cities, and that his injuries occurred while 
returning from a tour of inspection of one of these plants, and for which injury he 
was denied compensation ; and also in the respect that the several places of his 
employment and service were at all times defined — the fact that there were several 
of them instead of one not preventing the appliciition of the general rule ; while on 
the other hand in the case at bar the particular destination to which the employee 
should go from time to time in the course of his duty was not defined in advance, 
but was the subject of selection and direction from time to time by the employer 
to an extent which rendered the travel of the employee to such places a part of the 
employment itself sufiicient to bring him within the category of a traveling employee. 
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ami thus to rnako this case one of those exceptional cases to which the general rule 
for which the iwtitioner herein contends has no application. 

We are of the opinion that the evidence in this case fully sustains the position 
for which the respondent herein contends, and that the following authorities as a 
matter of law support that contention: (lurratt-Gallahan Co. v. Industrial Accident 
Commission, 171 Cal. 334; Brown v. Indr. Ace. Comm., 53 Cal. Dec. 249; Cameron v. 
Pillshury, 173 Cal. 83; Kunze v. Detroit Shade-tree Co., 158 N. W. 851; Milwaukee 
V. Althoff, 145 N. W. 238. 

It follows that the writ should be denied, and it is so ordered. 

Rehearing denied by supreme court. 



L. A. No. 142— December 28, 1917. 

EDITH MILLER, AppUcant, vs. BOOS BROTHERS CAFETERIA and ROYAL 
INDEMNITY COMPANY, Defendants. 

Medical Tbeatment — Treatment by Phayeb and Laying on of Hands — Prac- 
titioner Not Licensed by State Medical Board — Defendants Not Llarlk 
FOR Cost of Such Treatment. — Where an employee sustained a muscular 
strain and consulted a healer who made no diagnosis and used no drugs or 
mechanical appliances in healing, but who healed by prayer and the laying on 
of hands and who was not licensed by the State Medical Board to practice m<>di- 
cine in this state, held that such treatment does not constitute medical treat- 
ment within the meaning of the Compensation Act and that the defendants 
were not liable for the cost thereof. 

Clarence W. Byrer, attorney, for Applicant. 

The applicant, who had previously worked in a dental office, entered 
the employ of defendant Boos Brothers Cafeteria as waitress and on 
August 1, 1917, after a few days work claimed that she strained her 
back while lifting fifteen-pound trays of dishes. She left the employ 
of this defendant and consulted a practitioner of a method of healing 
in which no diagnosis was made, no drugs or mechanical appliances 
were used, and in which prayer and the laying on of hands were used 
for healing. This practitioner was not licensed by the State Medical 
Board to practice medicine in this state. 

The Commission held that the evidence was insufficient to establish 
that the applicant had sustained any injury while in defendant's 
employ which necessitated medical treatment or caused any disability 
lasting beyond the waiting period of fourteen days fixed by the Com- 
pensation Act, and also that the treatment procured by the applicant 
did not constitute medical treatment within the meaning of the Act 
and that the defendants were not liable for the fee charged therefor. 
The defendants were therefore discharged from all liability to the appli- 
cant by reason of the claim in this proceeding. 
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No. 4900--December 29, 1917. 

JACK Mckenzie, Applicant, vs. McCLOUD RIVER LUMBER COMPANY 
AND McCLOUD RIVER RAILROAD COMPANY, Defendawta. 

CouBSE OF Employment — Employee Leaving Employment fob Short Trip and 
Expecting to Be Reemployed on His Return — Injury While Returning. — 
Where a woodsman quit his employment for a week-end trip, with the expec- 
tation of being reemployed on his return, and his employer advanced to him 
the railroad fare, to be deducted from his wages thereafter to be earned, and 
the employee was injured while returning on a train for further employment. 
held that said injury did not happen in the course of any employment of said 
woodsman. 

Prior to May 26, 1917, the applicant was employed by the defendant 
MeCloud River Lumber Company as woodsman at this defendant's 
lumber camp near McCloud. On that date, which was a Saturday, he 
announced his intention to quit work, go to Sisson for purposes of his 
own and to return on the following Monday morning. He drew all the 
wages that were due him at that time and asked the foreman whether 
he could get a job on his return. The foreman replied that he would 
be reemployed on his return and advanced to him the railroad fare to 
Sisson and return, the money to be deducted from the wages thereafter 
to be earned by the applicant in the defendant's employ. While return- 
ing to the camp on the following Monday morning, the applicant fell 
oflf the train and sustained a fracture of the leg. 

The Commission held that at the time of his injury the applicant was 
not employed by either of the defendants but was returning to his 
employment by a public conveyance, that the transportation was not 
furnished as a part of any employment, and that the injury did not 
happen in the course of any employment of the applicant. He was 
accordingly awarded no compensation. 



No. 4873— December 31, 1917. 

MRS. CATHERINE CORBITT and MISS RUTH CORBITT, an incompetent 
PERSON, BY MRS. CATHERINE CORBITT, heb guabdian ad litem, Appli- 
canU, vs. C. C. MOORE & COMPANY and GUARDIAN CASUALTY AND 
GUARANTY COMPANY, Defendants. 

Extent of Dependency — Motheb and Sisteb Suppobted by Deceased — Room 
Rent From Lodoebs in House Supplied by Deceased. — Where, with the 
exception of a small amount per month received as room rent from lodgers 
in the house occupied by the family, the deceased employee paid all the living 
expenses of his mother and sister, including the rent of the house occupied 
by them, held that the fact of receiving money as room rent did not render the 
dependency only partial but that the mother and sister were totally dependent 
upon the deceased for support. 

Howard L. Bacon, attorney, for Applicant.' 

Carroll S, Buchcr, attorney, for Defendants. 

This was an application for a death benefit by the mother and sister 

of P. W. Corbitt, who died as the result of an injury sustained by him 
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on October 12, 1917, while employed by the defendant C. C. Moore & 
Company as boiler maker's helper at Oakland. The evidence showed 
that the deceased lived with the applicants, paid almost all his wages 
into the family for their support and that the family had no other 
source of income besides the contributions of the deceased except the 
rental of two rooms in the house occupied by them, which amounted 
to about $10 per month. 

The Commission held that since the deceased paid the rent for the 
house occupied by them and thereby supplied the rooms which were 
rented, the receipt by the applicants of the room rent did not render 
their dependency partial but that the applicants were at the time of the 
injury and death of the deceased employee totally dependent upon him 
for support. 
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SUBJECT INDEX. 



ADDED RISK. (See "Arising Out of Emplotment.") Page 

Injury from, not a defense 193 

ADHESIONS. (See "Proximate Cause op Injury" and "Death.") 
ACCIDENT. 

♦Actual knowledge of, not equivalent to actual knowledee of Injury 2 

ACTINOMYCOSIS. (See "Diseases.") 
ADMIRALTY. (See also "Jurisdiction.") 

♦Exclusive Jurisdiction of. applies only to actions in rem against vessel liSelf 42 

ADMISSIONS. (See "Procedure and Practice.") 
AGGRAVATION OR PROLONGATION. (See "Disability.") 
ANEURYSM. AORTIC. (See "Diseases.") 
APPEAL, (^ee "Procedure and P*ractice.") 
APPLICATION. (See "Procedure and Practice.") 

♦Authority for filing, unauthentlcated letter — Is not 3^8 

ARISING OUT OF EMPLOYMENT. (See also "Course op Employment.") 
Abdominal adhesions from uterine Infection, tearing of by simple bodily move- 
ment, does 167 

tAdded risk, creation of by employee no defense 359 

tAuto dellveryman required to cross railway, struck by train. Is 359 

Auto, use of. Instead of train, with consent of employer, by employee paid 

mileage and wages while going to and from work. Injury does 275 

Automobile of employee, used In business and maintained by employer. Injury 

In, repair of. does , 234 

♦Burden of proof Is on Injured employee 340 

Cigarette smoking 1S2 

Crossing street, truck driver, necessary to reach auto from employer's premises. 

where lunch eaten. Is 306 

♦Defined — Injury must be traceable to nature of work or risk to which employer's 

business exposes employee 117 

♦Epileptic fit, fall from high scaffold, due to, Is not 311 

Exhaustion from long continued nerve-racking labor. Injuries from fall caused 

by. Is 340 

Fall caused by long continued nerve-racking labor. Is 340 

♦Fall due to epileptic fit. Is not 311 

Gamekeeper shooting mud hens for own convenience and preference. Injury to 

does not 1 178 

♦Gunshot, accidental, gun carried In wagon solely as a part of the belongings, and 

for the convenience of a fellow employee. Injury from, does not 117 

tGunshot injury from accidental discharge of a gun being transported by fellow 

employee for purely personal uses unconnected with employment, does not 130 

Gunshot wound accidental, by fellow employee, while cleaning gun to kill pests 

on ranch. Is In 350 

Hand Injury from knife In pocket of fellow employee, where applicant laid hand 

on shoulder In friendly greeting, not skylarking, but in 65 

♦Head auditor of railroad, acting as traveling auditor at request of employer, 

is in _ 33 

Hunter contracting spotted fever from tick bites to which employment particu- 
larly exposed him, is 62 

Janitor, fall of, while showing Insurance Inspector about building. Is in 353 

Lunch, going to on employer's premises is («ee also "Course of Employment, 

Acts Personal to Employee") 182 

Lunch, employee required to eat on employer's premises. Injury in going to. does 249 

•Night watchman using circular saw to cut cleat to fasten door, is not 327 

Night watchman using a circular saw to cut cleat to fasten door, injury to. does 240 

Pests on ranch, injury from cleaning gun for killing, Is in 350 

Pleasure and business trip combined, with knowledge of employer, injury before 

pleasure portion of trip began, is. Risks, severable 133 

Poison oak. Infection by. of traveling salesman, driving over roads bordered by. 

Is not 36S 

Presumed, unexplained death at post of duty 16 

Riicing horses, to change make-up and obtain first ride home In tmto. injury 

from, Is 191 

Risk of commonalty becomes one of employment when employee required thereby 

to subject himself thereto 162 

Rupture, from fall, of pancreatic cyst, which might never have broken, is 78 

Sfhool teacher, injury to, from moving desks necessarily, to get a book needed 

in class. Is in 70 

•Shoveler, Injury to, while driving team at request of teamster. Is not 25 

Skylarking, placing hand on shoulder In friendly greeting, is not 65 

Skylarking, racing horses to corral to obtain ride in first auto stage. Is not 191 

Street Injury to moving picture actor where street is used as part of "plant," 

but occurring while off duty, does 162 

Street injury to president and shop foreman of corporation, delivering business 
message to stockholder at request of vice president, going out of way on 

return home to do so. Injury to does 246 

Teamster using circular saw. Injury to. Is not 193 

•Traveling millwright, going to distant town on order of employer to install 
machinery, injury to en route. Is; where regular employment required such 
trips 386 
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ARISING OUT OF EMPLOYMENT— Continued. Pagk 

Traveling salesman, death of. In entertaining employer's customers at latter's 

expense and for his benefit. Is not 50 

Traveling salesman driving througli country, passing poison oak on road but not 

otherwise approaching same, contraction of is not 36S 

♦Traveling auditor, death of. while boarding train after descending therefrom 

unnecessarily at way station, is not 33 

Typhoid fever from pollution of drinking water at construction camp is 9** 

Well driller, death of, while crossing railroad track to work, is not 5 

Vaccination, required as condition of employment, infection because of, does not- 159 
Conductor going to office for pay during working hours without knowledge or 

consent of employer, is not 333 

Assault — 

•Discharged employee, assault by, of foreman solely because of discharge. Is 324 

Forelady, upon subordinate employee in quarrel over unauthorized absence of 

latter, Is -- 373 

♦Foreman assaulted by discharged employee becau.se of discharge, is 324 

Maintenance of order Is duty of saloon manager, and injury of In expulsion 

of disorderly customer, is 193 

Restaurant night cook charged with keeping toilet clean, assaulted by cus- 
tomer, whom he asked to raise seat when nauseated, is 366 

Robbery of traveling salesman and collector, death in. Is not 365 

♦Shooting of miner, mistaken by guard for thief, when returning from Investi- 
gation of unexploded blasts, does 25" 

Traveling salesman and collector, killed by highwayman, is not 365 

Employer's Prbmisbs — 

Nature or condition of, special risk from, not necessary „ 249 

Going To and From Work — 

Cranking auto of employer for ride home after working at night with the 

understanding that such ride would be given, is Z^i 

ARREST, ASSISTING IN (sec "Employment") 3S0 

ARTIFICIAL LIMB. {See "Medical and Surgical Treatment," "Liability of 

Employer.") 
ASSAULT. (See "Course of Employment," "Arising Out of Employment.") 
ASSIGNMENT OF COMPENSATION. 

Deductions from compensation by employer, with full knowledge and consent 

of employee, to apply on debt of employee to employer, are not 291 

Waiver of right to deatli benefit in favor of otlier equal dependents. Is not 11«» 

ATTORNEY. (See "Lien.") 
ATTORNEY IN FACT. 

Not a party to proceeding, and funeral expense paid by can not be awarded to_ 328 

Authority not shown by unauthentlcated letter 114 

AUTOMOBILE. (See "Going To and From Work.") . * 

AVERAGE ANNUAL EARNINGS. 

Actual records of employers of |900 per year, and testimony of other employees 

held sufficient to establish average weekly earnings of $25.00 95 

♦Annual employment at fixed wage, agreement determines 173 

♦Capacity, basis of computation for occasional employment S6S 

Earning capacity, 300 times daily wage, when IC* 

Election Clerk, temporary, computed from similar employment 52 

Five and a half day week, whole year, computation of 223 

Fixed annual wage (see "Annual Employment," supra). 

♦Occasional employment cleaning roofs, falls under Section 17 (a) (3)_ 368 

♦Of minor. (See "Minors.") 

♦Other employees, evidence of earnings of, are not necessary where employee had 
not worked substantially whole year, but was employed at fixed salary for 

that period 173 

Passes, to dance usable at will, ordinarily paid for at five cents each, too indefi- 
nite as basis for computation 266 

Scliool teacher working five days per week, ten months per year, computed on 

basis of Section 17 (a) (3), and fixed at actual salary paid TO 

♦Sev*n t'ay week, average daily wage to be multiplied by 300, not 332 1*^6 

♦Seven day week, computation properly based on Section 17 (a) (3) 227 

♦Standard wage taken for employee who had worked only two days, and at less 

than scale. Section 17 (a) (2) 349 

Stevedore, shoveling coal, sufficient evidence of 95 

♦Three hundred times daily wage of occasional employee unauthorized 36S 

AWARIX (See also "Procedure and Practice." "Compensation.") 
Amendment of. (See "Jurisdiction.") 

Rescinded for fraud, applicant not widow of deceased 330 

tRescission denied for change in Interpretation of law 289 

Report of referee sufficient basis for — 137 

Transcript of testimony, not necessary 137 

♦Unauthorized recommendation of operation, does not affect 154 

AWARD ANNUT^LED. (See also "Procedure and Practice.") 

♦Application unauthorized, no power of attorney from foreign dependents 32S 

♦Arising out of employment — injury on floor where employee had no duty to 

perform and no reason for going tliere shown, is not 340 

♦Arising out of employment — ^injury to miner returning to work after absence. 

having assisted employer at depot, is not 343 

♦Average annual earnings of occasional employee improperly computed under 

Section 17 (a) (2) ___ S6S 

♦Election official not an i^mployee 322 

♦Elected public officer not an employee.- 26:* 

♦Supreme Court, or Appellate Decision. 
tWrit of Revi( w denied — no opinion. 



Digitized by 



Google 



SUBJECT INDEX. 403 

AWARD ANNULLED— Continued. Page 

♦Epileptic fit, fall from height in, injury from does not arise out of emplojTnent. 311 
•Friendly greeting, placing hand on shoulder of fellow employee in. Injury from 

knife in pocket of, does not arise out of employment 65 

♦Insurance policy excludes superintendent, not included in list for computation 

of premium 272 

♦Loading grain not in usual course of business of buyer and shipper 301 

•Maritime service, mate assisting in unloadng vessel in foreign port, is rendering 310 
•Night watchman for locomotive, watching steam shovel at request of fellow 

employee is not in course of employment 220 

•Night watchman using circular saw Is not in course of employment 327 

•Prejudice, absence of not found, and no notice or knowledge 2 

♦Reclamation district not an employer 210 

♦Shot from gun carried for convenience of fellow employee does not arise out of 

employment 117 

•Shoveler driving team at request of fellow employee not in course of employment 25 
•Traveling auditor of railroad, leaving train unnecessarily on injury of passenger, 

is not In course of employment 33 

•Unemancipated minor not employee of father 119 

•Vessel, injury on in port of sister state, no jurisdiction 20 

•Woodcutter, independent contractor not employee 334 

AWARD SUSTAINED. 

•Amendment on notice giving ten days to oppose, sufficient procedure 336 

•Arising out of employment, shooting of miner mistaken by guard for thief, is 257 

•Assault of foreman by discharged employee, arises out of employment 324 

•Average annual earnings of employee engaged by year properly computed from 

contract 173 

•Average annual earnings for seven day week properly computed under Sec- 
tion 17 (a) (3) 227 

•Award held sustained by evidence 326 

•Caddy at Country Club, is employee of club 53 

•Commission, bakery delivery man working on, Is employee 236 

♦Conflicting circumstantial evidence, award upon not disturbed 67 

•Conflicting evidence not disturbed where made on 1 

♦Course of employment — teamster for municipal woodyard, moving goods of 

indigent family, is in 363 

•Death proximately caused by injury two years previous and claim not barred 376 

•Discretion of Commission In excluding dependent, not abused 370 

•Deposition of foreign witness properly signed and verified and supports award 28 

•Employment established by evidence 327 

•Finding of time of arising of further disability sustained by evidence 384 

•Findings on conflicting evidence not disturbed 208 

•Foreman not Independent contractor when using own team and employing for 

principal, man to drive same 319 

•Game warden assisting In deer hunt at request of employer is In course of 

employment 196 

tGun carried by fellow employee for personal use, injury from does not arise 

out of 130 

•Hearsay testimony of deceased employee, competent to prove Injury 39 

•Heart rupture proximately caused by fall and resultant embolus 169 

♦High seas, injury to seaman upon, within jurisdiction of Commission 42 

♦Insurance policy issued to one of two joint employers covers employee of both 326 

t Interpretation of law, changes in, not ground of annulment 289 

•Mall, interstate, carrying of Is interstate commerce 316 

fMedlcal treatment, unreasonable refusal of, not shown where injur>' trivial con- 
sidering treatment given 203 

•Minor not held to so strict observance of safety orders 55 

•Permanent disability, loss of kidney, established by evidence 297 

•Real estate salesman on commission is an employee 73 

•Standard wage proper basis for computation of earnings 349 

•Statute of limitations, not pleaded 4 

•Teacher moving desks to get necessary book from case, is in course of employ- 
ment 284 

•Traumatic sarcoma sustained by evidence 381 

•Traveling millwright injury to. en route, arises out of employment 386 

♦Unreasonable refusal of medical treatment not proven 154 

•Vessel In local port. Injury to stevedore on, within jurisdiction of Commission — 48 

•Vessel within state, Injury on. Commission has jurisdiction of 48-49 

•Wilful misconduct no defense unless proximate cause of Injury * 362 

fWilful misconduct not shown by inadvertent failure to observe safety signs 359 

•Wilful misconduct not shown 296 

•Wilful misconduct not shown, by momentary return of mate to vessel, after 

order to abandon 76 

•Wilful misconduct not shown by entering gas filled tanks to rescue fellow 

employee 79 

•Workman laying track as necessary incident to grading contract, but which 

becomes part of railroad, is not thereby an employee of the railroad 170 

•Writ of review not applied for In time 272 

BLINDNESS, HYSTERICAL. (See "Diseases.") 
BOOTBLACK. (See "Jurisdiction, Maritime Service.") 
BRONCHITIS. (See "Diseases.") 
BUILDING. (See "Excluded Employments.") 

BURDEN OF PROOF. (See also "Evidence.") , , ^ 
•Wilful misconduct of deceased in entering wine tank without testing air for 
gases on employer ** 
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BURDEN OF PROOF— Continued. Pace 

•Wilful misconduct, on employer to show 5.'* 

Stronp possibility, not met by establishment of ]!> 

Pyemia death from, not connected with Injury ten months previous, not 

sustained 19 

On employer to show that violent death of watchman on duty, did not arise out 

of employment 16 

Continuing disability, proximate cause of, on employer 151 

BURIAL EXPENSE. 

•Total dependency, not allowed In addition to 173 

Payable to administrator only to reimburse him for charge against him 4« 

•Partial dependency, allowed in addition to death benefit 173 

Not part of estate of deceased 4U 

CASUAL EMPLOYMENT. (See "Excluded Occupations.") 
CATARACT. (See "Disbaseb.") 

CAUSTIC (see "Wilful Misconduct") 3«2 

CHINESE HERB DOCTOR. (See "Medical and Surgical Treatment.") 
CIGARETTE SMOKING. (See "Course of Employment, Acts Personal to 

Employee.") 
CIVIL CODE. (See "Statutory Construction.")' 
CODE OF CIVIL PROCEDURE. (See "Statutory Construction.") 
COLLATERAL ATTACK. (See "Mandamus.") 
COMMISSION, INDUSTRIAL ACCIDENT. 

Powers of. (See "Powers of Commission." "Jurisdiction.") 
COMMISSION SALESMAN. (See "Employee.") 
COMPENSATION. (See also "Release.") 

Apportioned between pre-existing disease and Injury 361 

Deductions from, with full knowledge and consent of employee not assignment- _ 291 

Difference between amount earned and paid, is not 15* 

Payment of. (See "Statute op Limitations.") 

Payment of, bars right to Hen for living expenses 15.s 

None for taste and smell, loss of, where neither efficiency nor earning capacity 

Impaired 90 

•Termination of, can not be ordered for failure of employee to undergo operation 

In absence of refusal, or proof of ability to procure sfime 154 

CONCLUSIVENESS OF FINDINGS (see "Findings and Award," "Review by 

Court") S3« 

CONSOLIDATION OF PROCEEDINGS. (See "Procedure and Practice.") 

CONSTITUTIONAL LAW. (See "Statutory Construction.") 

CONSTRUCTION OF STATUTE. (See "Statutory Construction.") 

CONTINUING DISABILITY. (See "Statute of Limitations.") 

CONTINUING JURISDICTION. (See "Jurisdiction.") 

CONTRACT OF HIRE. (Sec "Employment.") 

CONTRACTOR. (See "Independent Contractor," "Jurisdiction.") 

CONTRIBUTIONS. (See "Dependency.") 

CONVEYANCE. (See "Course of Employment.") 

COOK, ASSAULT UPON, < See "Arising Out of Employment, Assault.") 

COURSE OF BUSINESS. (See "Excluded Occupations," "Usual Course of 

• Business.") 
COURSE OF EMPLOYMENT. (See al8o "Arising Out of Employment.") 
Acts Personal to Empix)yee — 

Chopping wood for fire to keep warm by. In Interval when off work, by a 

stevedore, employed Intermittently by hour, Is not In 134 

Cigarette smoking, lighting of turpentine soaked bandage on Injury sustained 

In employment, burns from, are In 182 

Gamekeeper shooting mudhens 178 

♦Going to a different part of employer's premises without reason, is not in 340 

Ix)ltering momentarily between errands, Is In 97 

Lunch, going to room provided by employer on premises for convenience in 

eating. Is In 182 

Pleasure of employee In shooting pests, act still In course 350 

Private conver.siitlon, momentary stopping In street for, is In 162 

Shooting of pests, pleasure of employee In, still In employment 350 

•Shoveler driving team to accommodate driver Is not in 25 

Smoking, stopping momentarily to. Is In 350 

Employer's Premises — 

Access to only over difficult path across property of third person, employee 

traversing, is not In 292 

Acts outside express duties In furtherance of employer's interests may be in — 204 
•Leaving place of work without reason, and going to floor where he had no 

duty, employee Is not in 340 

Safe approach to. employer not required to furnish 292 

GoiNO To AND From Work — 
•Absence, leave of, return of employee after, assisting foreman at latter s 

request, en route. Is not In 343 

Bookkeeper going from home to office after having performed service in 

employment, is not in 1S4 

Employee paid mileage and wages while, and with consent of employer using 

auto Instead of train, is In 275 

Employer taking employee to distant town to work, deviating from direct line 
to get materials to start same, killed after commencement of working hours. 

Is fn 299 

Miner, employed for general work returning from leave of absence, directed 

by superintendent to load truck at station and ride thereon to mine, is in - 40 
Premises of third party, crossing, necessarily to reach employer's premises, is 
not in 292 
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COURSE OF EMPLOYMENT— Continued. ^ 

Going to and FIiom Work — Pagi^ 

Reporting off duty, deviation from direct route to collect pay, is not In 333 

•Return to worl< after absence by miner, riding instead of stage, on auto 

truck of employer, wliich he had assisted in loading at depot, is not In 343 

Street car employee riding home to lunch on employer's cars, free, is not in 251 

Taking horses to corral after motion picture performance. Is In 191 

Teamster engaged to haul pipe to own farm, going for first load In morning, 

is not In 277 

Transportation furnished by employer as part of employment when work 
distant from camp, wages paid while going but not returning. Injury, 

boarding auto truck for return, is In 375 

Well driller, death of, from train, while riding motorcycle to work, is not in__ 5 
Outside Hours — 

Noon hour, truck driver obeying express order to start during, Is In__ 306 

♦Miner, returning after hours of work to Investigate unexploded blasts for 

protection of fellow employees, is in 257 

Returning from work after hours on auto truck of employer, transportation 
furnished as part of employment, Is in 375 

Authority of foreman immaterial If within general purpose of employment — 231 

•Aiding injured fellow workman, employee Is in 79 

Chambermaid doing work of janitor during latter's Incapacity, may be in 204 

•Circular saw, use of by night watchman is not in 327 

Circular saw, use of by night watchman not forbidden. Is In 240 

Circular saw, use of by teamster is not In 193 

E^mergency — reasonable act outside of express duties; fireman killed while 
unloading rock from car to meet Immediate need in bedding furnace, is in_- 107 

♦Evidence sufficient to sustain finding 326 

♦Finding against, on conflicting evidence, not disturbed on review 208 

♦Gamekeeper assisting in deer hunt at request of employer. Is In 196 

Loitering momentarily between two errands directed to be performed during 

noon hour, is In 97 

Indigent persons, moving goods of by teamster of municipal woodyard, main- 
tained to give employment board and lodging to indigent persons, is wlthln_ 231 
Janitor, public scliool, in summer acting as caretaker, with instructions to let 

no one go through building alone, showing insurance Inspector about. Is ln_ 363 
♦Municipal woodyard, teamster for, at direction of manager, moving goods of 

Indigent family. Is in 363 

Night watchman using circular saw to cut cleat to fasten door is In 240 

♦Night watchman for locomotive, killed while watching steam shovel without 

knowledge or consent of employer Is not In 220 

♦Night watchman using circular saw to cut cleat to fasten door, is not in 327 

Orders of employer's representative, employee must obey, regardless of 

former's authority 231 

Pleasure of employee does not take act out of, when in general line of duty 

and performed with knowledge and consent of employer 180 

Ranch hand cranking auto of employer for foreman, with whom he had taken 
pleasure trip to town, and whose duties would have continued had he 

remained at ranch, is In 180 

Repair of auto of employee used in business of and maintained by employer, 

is In 234 

Return to work after quitting for trip on own purposes, with expectation of 

re-employment. Is not In 389 

♦School teacher moving seats from bookcase door to obtain books needed In 

work, is In 284 

♦Traveling auditor, alighting from train to assist Injured passenger. Is not ln__ 33 
Traveling salesman injured while entering washroom of hotel at close of day, 

is not In 85 

Truck driver crossing street to auto, after lunch on employer's premises. Is In_ 306 

Unauthorized act must be reasonably incidental to duty to be In 193 

Unexplained violent death of watchman at post of duty, presumed to be in 16 

Vaccination. (See "Arising Out Of.") 
CUSTOM. (See "Evidence.") 

CUSTOMER, ASSAULT BY. (See "Arising Out op Employment.") 
DAMAGES, ACTION FOR. (See "Election of Remedy.") 
DEATH BENEFIT. (&ee "Dependency.") 
♦Death more than two years from injury, defectively healed operative wound, 
not thereafter disabling and unknown to employee is continuing disability 
within Section 16 (a), and application for disability having been filed, benefit 

payable 376 

♦Dependents, respective needs of considered In award 3<0 

♦Discretion, Commission has to apportion 370 

♦Division of, may be made among dependents, to exclusion of others 370 

♦Exclusion of some dependents within discretion of Commission 370 

DECEASED WITNESS. (See "Evidence.") 

DEDUCTIONS FROM COMPENSATION. (See "Assignment.") 

DEPENDENCY. 

Award rescinded for fraud in establishing 330 

Desertion, justifiable, by wife of employee, does not terminate 308 

♦Discretion, Commission has to apportion death benefit to respective needs 370 

Divorce requiring payment of partial support of minors, total dependency 

nj>^gy f|^^(i] — — ___ — ______ — — __ it t 9 

Divorce, wantof jurlsdictron to provMe for children, immaterial, not dependents 282 
Divorce not providing support for minor children, none 282 
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DEPENDENCY— <^ontInued. Paob 
•Foreign dependents, application for, authority to file not shown by unauthen- 
tlcated letter 328 

Foster child is member of family 204 

Hearsay, not admissible to prove 328 

•Illegitimate children preferred to wife separated from husband for several years 
who had started suit for divorce without asking alimony, discretion not 

abused 370 

Illegitimate minor child is dependent 308 

Illegitimate minor children living In family of father and supported by him are 

totally dependent 110 

Income from rooms in house, rent of latter paid by employee, contribution of 

employee 389 

Member of family, foster child partly living with and wholly supported by 

employee, is 204 

Minor children, not provided for in divorce decree, none 2S2 

•Partial, burial expense allowed in addition to death benefit 173 

Separation without divorce (see "Wife/' below) 295 

Support, not provided In decrt^e of divorce, no dependency 282 

Support, divorce providing for partial, total dependency presumed 279 

Total, other income only from rooms rented In home, rent of which is paid by 

employee 389 

Total, presumption of, prevails over actual partial under divorce decree 279 

Wife, deserted and living apart, interlocutory decree of divorce without alimony 

entered, not dependent 110 

Wife not living with nor supported by husband, property rights settled and 

separation agreement sought by wife. Is not 295 

DIABETES. (See "Diseases.") 

DISABILITY. (See also "Permanent Disability," "Pre-existino CoNDmoN." 
"Diseases," "Injury," "Medical and Surgical Treatment," "Proximate 
Cause.") 
Aggravated or Prolonged — * 

Osteoarthritis, pre-existing, effect of severable, not compensated 199 

Proximate cause of, employer must establish 151 

Specific disease prolonging disability but not before disabling, whole caused 

by Injury 139 

Unreasonable refusal of medical treatment, further compensation and medical 

expense denied 355 

Miscellaneous — 

Apportioned between disease and Injury 361 

Blindness from exacerbation of existing glaucoma, compensation for probable 
period before disease would have caused blindness measured by progress 

of disease In other eye 97 

Concurrent disabilities from Injury and disease, former compensation regard- 
less of latter 241 

Injury and heart disease both disabling, that from Injury compensated 

regardless of other - 241 

"Leaving work" inability to pursue full duties, is 225 

Osteoarthritis, pre-existing, compensation denied for when disability therefrom 

severable 1**?* 

Partial constitutes leaving work 225 

School boy, determined by ability to work regardless of ability to attend school 201 

Separable, compensation awarded for part 241 

Taste and smell, loss of not Impairing earning capacity not compensable 90 

DISCHARGE. 

•Assault by reason of (see also "Arising Out of Employment") 324 

DISCRETION OP COMMISSION (see '^Dependency"— "Death Benefit") 370 

DISEASES. (See "Proximate Cause of Death or Injury.") 

Aortic aneurysm — rupture of 82 

•Actinomycosis from handling grain 1 

Blindness, hysterical, other eye affected by cataract, not caused by electric 

flash 279 

Bronchitis, following trauma of chest which lowered vitality, held not caused 

thereby 87 

Cataract, traumatic 89 

Cataract, traumatic developing year after injury. Is further disability 2<»8 

Diabetes, not caused by minor abdominal blow three weeks prior 202 

•Epileptic fit causing fall is proximate cause of injury though high place of 

work made Injuries more serious 311 

Glaucoma, blindness from precipitated by injury 97 

Nervous prostration from fright by robber, gradual development of further 

disability 384 

Osteoarthritis made disabling by injury is compensable 212 

Pancreatic cyst («ee "Proximate Cause") * 78 

Pemphigus, butcher handling diseased carcass 289 

Peritonitis from opening of duodenal ulcer and outflow of feces 373 

•Peritonitis, two years after, proximately caused by injury 376 

Peritonitis from loosening of adhesions by slight fall, not compensable 103 

Poison oak (see "Arising Out of Employment") 368 

Pyemia not caused by injury ten months previous 19 

Sarcoma on collar bone from blow on shoulder, conflict of medical testimony 

and no evidence of prior disease, held, traumatic 147 

Sarcoma, latent for years following explosion of toy cannon In hand, precipitated 
by blow of hammer 148 
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DISEASES — Continued. Pagk 

Sarcoma, lighted up and made fatal by injury, compensable 332 

•Sarcoma, proximately caused by blow on shoulder, weight of evidence 381 

Sarcoma, exact proof of traumatic origin impossible 148 

Spotted fever from tick bites, may arise out of employment 62 

Typhoid fever from pollution of drinking water at construction camp 99 

Tonsilitis, not caused by minor abdominal blow three weeks prior 202 

DIVORCE. (See "Dependency.") 

DUE PROCESS OF LAW. (See "Procedure and Practice." "Statutory 

Construction." ) 
DUODENAL ULCER. 

Peritonitis from outflow of feces 373 

DURATION OF DISABILITY, {^ee "Disability.") 
EARNING CAPACITY. (.See "Average Annual Earnings.") 
EARNINGS. (See "Average Annual Earnings.") 
ELECTION OF REMEDY. 

Applicant filing application and testifying at hearing estopped to deny under- 
standing purport of proceedings, when, after findings and award entered, he 

asks dismissal to permit prosecution of claim against third party 124 

None where employment excluded, casual, etc 131 

ELECTION TO ACCEPT COMPENSATION PROVISIONS. (See "AccEPfANCB 

OF Compensation Provisions.") 
ELECTRIC FLASH. BLINDNESS FROM. (See "Evidence, Insufficient.") 
EMBOLISM. (See "Evidence, Sufficient to Establish.") 
EMERGENCY. (See "Course op RJmployment." "Medical Treatment.") 
EMPLOYEE. (See also "Independent Contractor.") 

Absence, return from, on private business, logger having quit witli expectation 

of re-employment, is not 389 

Aviator, not (see "Independent Contractor") 88 

Bakery salesman working on commission subject to certain restrictions is 104 

♦Caddy Is, of engaging club, not member served 53 

Dummy director, taking only nominal part in meetings, but employed as 

foreman at regular wages is 66 

•Elected officers of county are not 269 

Elected public officer (Justice of the Peace) Is not 274 

•Election official appointed by city; duties prescribed by law. Is not 322 

Farmer, contracting with pipe company for laying pipe on his farm and agreeing 

to haul same subject to their directions on piece basis, is 277 

•Joint of two men, one carrying insurance individually, is covered by policy 326 

Minor requested by phone operator to drive taxi, without objection from 

employer's manager, and paid regular rate for two trips made. Is 258 

•Minor, unemanclpated can not make a contract of hire with his father 119 

Lumber, one contracting with lumber company to pile, at thirty-five cents per 
thousand feet, hiring enough men to do work, not working himself but dividing 
pay equally with men hired, who were paid direct by company, is, and all 

help so engaged are, of company 161 

Painter working with partners for equal division of proceeds, under control of 

partners and subject to discharge, Is 308 

•Person reporting for work only on specific days, may be 53 

Push ball player remunerated with montlily pass to dances, of no particular 

money value, is not 266 

Picket on strike duty receiving no compensation for service, but certain benefits 

regardless thereof, is not; service is voluntary 252 

•Salesman for bakery, on commission and gruarantee. choosing own route and 

time, but performing other service without additional compensation, Is 236 

•Salesman, real estate, on commission, subject to approval and direction of owner ^ 

as to territory covered, terms of sale, and manner of solicitation, is 73 

School boy engaged as janitor's assistant not a janitor or window washer by 

trade, is of school district 243 

•Sheriflf of county is not 269 

"Station Gang" contractor is employee not independent contractor 184 

Traveling salesman. (See "Course of Employment.") 

Trim sawyer, making written contract to trim all lumber, sawed at thirty-flve 
cents per thousand piling same as directed, to hire all help needed, subject 
to approval as to persons hired and wages paid, all such help being carried 

on payroll of and paid by principal, is, and not an independent contractor 367 

Wages changed from salary to tips and employee also permitted to engage in 

outside work. Is still an employee 300 

Woodchopper paid by cord, furnishing own tools, working when and as long as 
he chose, employer directing only trees to be cut and manner of piling wood, 

Is, and not independent contractor 201 

Woodchopper paid by cord working when and hiring help, if he wished, fur- 
nishing own tools, is 295 

EMPLOYER. 

Can not escape liability by means of nominal intermediate contractor 13 

Change by, of duties of employee of Independent contractor, evidence of direct 

employment — 13 

City Is, of teamster for municipal woodyard maintained to give work, board 

and lodging to indigent unemployed — 231 

•Foreman on daily wage, authorized to hire men and teams, using own team and 

hiring driver is not, of latter ^,-,-7^-7-^-7—,^ ^^^ 

Husband and wife joint emplovers, whore branches of business divided but all 
property in name of wife, and lie had no account books except timebooks of 
employees 218 
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EMPLOYER—Contlnued. Page 

lientlty of, work performed for foreman personally but without notice of such 

fact to employee, principal is employer 200 

•Identity of, employee of grading contractor, laying track as necessary Incident 

o* grading, but which was permanent, is not working for railroad 170 

•Insured individually, policy covers joint employee' of himself and another 326 

•Knowledge of accident not equivalent to knowledge of injury 2 

More than one, service severable, compensation awarded against one for whom 

service performed at time of injury 234 

•Of caddy, is club, not member served 53 

•Oral information given to, not "actual knowledge" 2 

•Reclamation district not a corporation but public mandatory, hence not an 

employer as defined in Section 13 210 

•Relationsliip continues after temporary transfer of control of property for 

creditors 1 __ 79 

EMPLOYER'S PREMISES, i^ee "Course op Employment.") 
EMPLOYMENT. (See also "Independent Contractor," "Excluded Employ- 
ments.") 

Appointment of hire sufficient to constitute 13 

Arrest, citizen aiding peace officer in making, performing public duty, failure in 

which is punishable, none 380 

Condition precedent to. (See "Vaccination.") 
•Contract of, judge of municipal election Is not under, but performing public 

duty impossible on any citizen 322 

•Contract to furnish tools for forty per cent of earnings, with other evidence. 

establishes 327 

•Contract or appointment, election to public office, is not 269 

Contract of hire not necessiiry 13 

•Direction of service and payment of fee of caddy does not constitute, by member 

served 53 

Direction of work and Indirect payment of wages are evidence of 13 

•Election to public office not a contract or appointment of hire 269 

•Employment, finding of, conclusive in later proceeding 336 

Employment of stevedore by the hour, paid for only for time worked, employ- 
ment exists only while working 134 

Facts not belle' of parties determines 13 

Husband and wife building houses upon lots owned by her, he superintending 
building, and receiving living expenses from Building and Loan Association, 

is joint enterprise, not employment 90 

In lodging house, not household nor domestic ^ 93 

Moving picture actor supplied with equipment and permitted to perform, contract 

of, Implied — 191 

•Occasional (see also "Average Annual Earnings") _ 36S 

Taxi driver, request to drive car and payment for service. Is 358 

Tentative test engagement without pay. Is 304 

Trying out as porter without pay, employment commenced 304 

EPILEPSY (see "Diseases") 311 

ERROR (see "Procedure and Practice") 336 

ESTOPPEL (see "Statute of Limitations") 321 

EVERGREENS. 

Horticultural labor, cutting of wild, is not 304 

EVIDENCE. (See also "Procedure and Practice," "Burden op Proop.") 

•Award on conflicting, not disturbed by court 1 

•Deceased employee, testimony of on application for disability indemnity admis- 
sible on application by widow following death from same injury 376 

•Hearsiiy limited to fact of injury and when witness dead or can not be found 328 

Hearsiiy, of remittances by deceased, not competent to prove dependency 328 

Newly discovered. (See "Rehearing.") 

•Of custom, must show general usage and knowledge of employer 23 

Presumption of dependency, total, partial support of minor children decreed In 

divorce 279 

•Presumption of wilful misconduct from unexplained violation of safety order. . 55 
Presumption that death arose out of employment from unexplained violent 

death of watchman at post of duty IJ 

Transcript of testimony not necessary, report of referee enough for award 137 

•Weight of, greater quantity may be disregarded by Commission 381 

Weight of, failure to mention injury until learning of compensation law a month 

after disability ^29 

•X-ray and expert greater than larger number of lay witnesses 381 

INSUPPICIBNT TO ESTABLISH 

Actual knowledge ---- 

Blindness from electric flash, none seen by fellow employees and practical ^^ 
impossibility shown -'J 

Carrying tools to work as part of employment t--,-"- L 

♦Course of employment, employee killed by fall down elevator shaft from floor 

on which he had no duty and no reason for presence tiicre given 340 

Death from pyemia caused by horse bite ten months before.- 19 

Estoppel to set up defense of statute of limitations, promise of Insurance 

carrier to file application and assurance that same had been filed 321 

Eye injury from flying steel five months prior, with no corroborating witness, 

and no mention of »ime to anyone meantime 303 

Intoxication -r — t ^^^ 

Payment of compensation from proof of full wages paid when only part 
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EVIDENCE— Continued. 

Insupficibnt to Establish — Paob 

Slight fall loosening adhesions and Inflammatory matter was proximate cause 

of death from peritonitis 103 

Tetanus infection of required vaccination, caused by employment 159 

Tonsilltis and diabetes from minor abdominal blow three weeks earlier 202 

Wilful misconduct 215 

•Wilful misconduct, return of employee, without knowledge of danger, to place 
from which he had been earlier withdrawn, on completion of work at 

second place 296 

Wilful misconduct, unexplained elevator accident 292 

Sufficient to Establish — 

•Actinomycosis from handling grain, expert and olher.I 1 

Appointment of hire 1,1 

Average annual earnings of stevedore shoveling coal 95 

Consent of employee to deductions from compensation payments 291 

•Course of employment, injury In 326 

•Death from rupture of ventricle, caused by pelvic fracture and resulting 

embolus 169 

•Embolism, heart rupture by following pelvic fracture 169 

Employment, request by phone operator of taxi company having no definite 
system of employment, approved by employer's manager and regular fees 

paid for two trips 258 

Employment, service performed with knowledge and consent of, and equip- 
ment furnished by, employer 191 

•Further disability, time of commencement 384 

•Permanent disability from loss of kidney 297 

Sarcoma proximately caused by injury 148-381 

Sarcoma, traumatic 147 

Separation of healing bones result of original injury 9 

Slipped sacrum caused by accident where testimony of witness plausible and 
medical witness testifled, possible to sustain Injury in manner and at time 

claimed 70 

Typhoid fever arising out of employment 99 

EXCLUDED EMPLOYMENTS. 

Casual and Not in Usual Course — 

Rule stated — determined from character of work, not business of employer 163 

Building residence for farmer Is not In usual course of his business, but is 

not casual 109 

Erection of house, for sale, by housewife is not casual 67 

Extensive repair work on barn of persons engaged In diversified enterprise 

is in 163 

House moving by retired capitalist, for rent, taking ten days Is 352 

•Hunting deer, by game keeper at request of employer, is not 196 

Incidental repair of restaurant, is 131 

Laborer loading grain in emergency for rancher who had bought same 

extensively for profit is not casual 84 

•Loading grain in emergency for buyer and shipper. Is, where usually loaded 

by farmers 301 

Moving and repairing well house for school district, is 41 

Nurse employed by guardian of Incompetent adult solely to care for latter, 

Is not 51 

Periodical cleaning. of boarding house is not 93 

Plasterer engaged on erection of new house, is not 67 

Rancher buying and selling grain for profit becomes grain dealer for purposes 

of Act 84 

Repair of machinery for retired contractor, who leased same. Is not 168 

Repair of water heater in hotel used to supply hot watei* to guests, is 49 

Venture deliberately and designedly undertaken, employment in Is not aisual 

and is in usual course 84 

Work lasting over a month is not 163 

Farm Labor — 

Building residence for president of ranching corporation on corporation prop- 
erty Is not 109 

Repairing barn on farm is not 163 

Unloading hay bought by farmer without profit, to complete contract, his own 

crop being Insufflcient, Is 106 

Horticultural Labor — 

Wild evergreens, cutting and delivering is not 304 

Household Domestic Service — 

Lodging house keeping Is business and service In is neither household nor 

domestic 93 

Nurse employed solely to care for aged incompetent, is not In 51 

Stock Raising — 

♦Gamekeeper is not engaged In 196 

EXECUTIVE OFFICER. (See "Insurance Policy.") 
EXHAUSTION. (See "Arising Out of Employment.") 
EXTRATERRITORIAL JURISDICTION. (See "Jurisdiction.") 
EYE INJURY. (See "Evidence." "Diseases/' "Glaucoma.") 
FAMILY. (See also "Dependency.") 

Foster child is member of 204 

FARM LABOR (See "Excluded Employments,") 
FARM MACHINERY. 

Harrow drawn by tractor is, not mere implement ' 357 
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FINDINGS AND AWARD. (See also "Review by Court.") P-^s 

•Conclusive of rights of parties unless directly attacked In manner and time 

allowed 336 

♦Permanent disability Indemnity request based in part on prior findings of 

award, latter conclusive of relationship of parties 336 

FOREIGN COMMERCE (»ee "Jurisdiction") 310 

FOREIGN COUNTRY. (See "Dependency/' "Extraterritorial Jurisdiction.") 
FORELADY. ASSAULT BY. (See "Arising Out of Employment.") 
FOREMAN. (See also "Employee," "Independent Contractor," "Assault.") 
Personal worlc for, without notice to employee that it is not for employer, 

latter liable for injury 200 

FORESTRY. 

Evergreens, collection of for market not horticultural labor 804 

FOSTER CHILD. (See "Dependency.") 
FRAUD. 

Award rescinded for, applicant not widow of deceased 330 

FREIGHT CAR, REPAIR OF', (See "Interstate Commerce.") 
FURTHER DISABILITY. (See also "Statute op Limitations.") 

Application for not barred by bar of claim for first disability 298 

Cataract, traumatic, year after return to work from first disability, is 298 

Constant discomfort but no loss of wages, and requiring no medical treatment. 

employee later becoming incapacitated from the same injury. Is suffering 126 

Defined, distibflity partly or wholly preventing the employee from continuing 

labor after return to work 101 

Distinguished from continuing disability 126 

♦Gradual development of, arises when it becomes total 384 

Intermittent periods of disability from metastatic Infection, is 101 

Notice of. necessary to charge employer for medical treatment of 135 

Treatment for. (See "Medical Treatment.") 
FUSEE. (See "Wilful Misconduct.") 

GAMEKEEPER. (See "Arising Out op Employment," "Excluded Employ- 
ments.") 
GASTRO-INTESTINAL DISEASE. (See "Pre-existing Condition of Disease.") 

GLASSES («ee "Wilful Misconduct") 362 

GOING TO AND FROM WORK (see "Arising Out of Employment," "Course 

OF Employment") 384 

GOGGLES (»ee "Wilful Misconduct," "Glasses") 362 

GLAUCOMA. (See "Diseases.") 

GUNSHOT, INJURY FROM. (See "Arising Out of Employment.") 

HARROW. 

Is farm machinery 357 

HAY. PURCHASE OF. (See "Farm Labor.") 

HEARSAY. (See "Evidence.") 

HERB. ,^, 

Treatment by, not medical : ISl 

HIGHWAYMAN («ee "Assault") 365 

HIRE. (See "Employment," "Employee.") 

Appointment of suflSclent I* 

HORTKTULTURE. (See "Excluded Employments.") 

HOSPITAL. (See "Medical and Surgical Treatment.") 

HOUSEHOLD DOMESTIC SERVICE. (See "Excluded Employments.' ) 

HOUSE MOVING (aee "Excluded Employments. Casual, etc.") ^ 352 

HUSBAND AND WIFE. (See "Dependency," "Employment.") 
ILLEGITIMATE. (See "Dependency.") 
INDEMNITY. (See "Compensation.") 

IDENTITY OF EMPLOYER. ^ .^ ^. . t. *..,.* ^ , 

School boy engaged as assistant and paid by janitor as substitute during 

Illness, district Is employer 243 

INDEPENDENT CONTRACTOR. (See also "Employee.") 

Aviator under special contract to fly exclusively for other party within certain 

limits, for division of gate receipts, without liabllty for accident is 88 

•Division of earnings for use of tools does not make 327 

•Foreman is not, where employed at daily wage and empowered to hire men 

and teams, using own team and hiring driver 319 

Nominal intermediate, will not relieve employer of liability -rr— ^^ 

Partnership contracting to do labor of painting at stated sum and overtime 
at given rate, part held back to Insure good work, controlling manner of doing 

work and responsible only for result, is 308 

Profit or loss, chance for necessary to constitute lol 

Commission salesman subject to control Is not _ -— 104 

Window-washer furnishing own materials and tools, except ladder, and working 

without control, is -I- 

INDEPENDENT CONTRACTOR. ^ , , ^ , . 

♦Woodcutter cutting firewood at price per cord, working when and as he 

Dleased is — — -— — —___ _______-. — — _————. — — _— _ o34 

Work with IndependenT contracting partnership for equal division of proceeds, 

subject to control and discharge. Is not 305 

INDIGENT PERSONS. (See "Municipal Woodyard.' ) 
INDUSTRIAL ACCIDENT COMMISSION. 

Powers of. (See "Powers of Commission." "Jurisdiction. ) 
INFECTION. (See "Disability." "Diseases," "Injury.") xt.^„„». 

Of vaccination wound, source unknown, not attributable to employment, though 

vaccination required as condition precedent to employment 159 

Preventabillty of, not considered 6- 

•Supreme Court, or Appellate Decision. 
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INJURY, CASES OF VARIOUS. Page 

♦Actinomycosis from handlinfr grain. Is t 1 

•Actual knowledge of, not from knowledge of accident 2 

Aortic aneurysm, rupture of 82 

Bronchitis following trauma of chest 87 

•Care of, by employee, ordinary and reasonable only required, considering ability 

to procure 154 

Loss of taste and smell. (See "Disability.") 

"Pott's fracture" 5 

Separation of fragments of fractured bone after partial healing 5 

Vaccination as condition precedent to employment, is not 159 

INSURANCE CARRIER. (See "Substitution.") 

Agent's promise to correct error as to nonpayment of premium, binding on 281 

Mutual association for repayment to its members of sums paid Its employees 

for compensation, but not liable to employee directly. Is not 86 

•Not released by temporary transfer of assets of partnership for creditors 79 

Substitution rescinded on decision of Appellate Court that employee not covered 

by policy 330 

INSURANCE POLICY. 

Agent of company, failure of to account for premium, policy can not be can- 
celled for 281 

Cancellation, failure of company's agent to account for collected premiums, not 

basis for 281 

INSURANCE POLICY. 
•Excludes superintendent where not described in list of occupations, wages in 

which are basis of premium computation 272 

Exclusion of employees, classification for premium basis, is not 357 

Executive officer, exclusion of excludes secretary, manager and director holding 

one share of stock, who is injured while on way to adjust books of customer 138 
Exempting "executive officers," covers "dummy director" also employed as 

foreman at regular wage 66 

Joint employee protected by, where issued to only one of two joint employers. 163 

•Joint employers. Issued to one, covers employee of both 326 

Misrepresentation in procuring, no defense to proceeding by beneficiary, an 

innocent third party 253 

Premium, classification for not exclusion of other employee from 357 

Premium, failure of company agent to account for, not basis for cancellation — 281 

Rescission. (See "Insurance Policy.") 

Rescission for misrepresentation must be made prior- to filing application for 

compensation 253 

Validity of, within jurisdiction of Commission to determine 253 

INTERSTATE COMMERCE. (See "Jurisdiction.") 
INTOXICATION. (See "Evidence," "Insufficient to Establish.") 
JOINDER. (See "Procedure and Practice.") 

JUDICIAL POWERS, OF COMMISSION. (See "Powers op Commission.") 
JURISDICn'ION. (See also "Election of Remedy," "Procedure and Practice.") 
•Amendment of award may be made after denial of rehearing, and for causes 

other than change in disability (reversed January 24, 1918) 170 

Application for funeral expense must be made, to permit award therefor 328 

Commission may determine validity of insurance policy as necessary Incidental 

power 253 

Commission has to rescind order of substitution of insurance carrier when 

award against annulled 330 

•Contractor principal, award against for injuries to employee of subcontractor 344 

•Error, not affecting, not ground of review 336 

Funeral expense not allowable in absence of application therefor 328 

•Judgment on award void on its face, unenforceable 344 

Mutual association for reimbursement of Its members for compensation paid 
to employees but not primarily liable to employee, commission is without, 

to make award against • 86 

•Statute of limitations, not lost by running of, when not pleaded in answer 4 

•Notice, knowledge, or absence of prejudice. Commission must find 2 

•Owner, award against from Injuries to employee of subcontractor, void 344 

•Review for want of, must be applied for within time prescribed 272 

•Stranger to record, award to for funeral expense paid by. unauthorized 328 

•May pass on validity of judgment, in mandamus proceeding to enforce 344 

•Void award, for want of jurisdiction unenforceable 344 

•Void on face, award against property owner and principal contractor to 

employee of subcontractor. Is 344 

•Waiver not shown by going to trial and paying award without objection 344 

Extraterritorial. 
Resident, cattle buyer absent In other states for months at a time, but had 
room at employer's plant, paid poll tax and registered as a voter In this 

state. Is 116 

Resident of New Jersey, employed by New York firm as traveling salesman 
in California, and under control of California, agency of employer Is within, 

concurrent with sister state 61 

Interstate Commerce. 
Breaking rock to surface driveway over which only Interstate shipments were 

hauled, is not 115 

Common carrier "by railroad," telegraph company is not 267 

Derailed car which had obstructed, removal of, Is in 354 

•Supreme Court, or Appellate Decision. 
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JURISDICTION — Interstate Commerce — Continued. Pag* 

Electric lineman working on transmission line between power house and 

interstate railroad is not in 294 

Employee of Interstate commerce carrier engaged in checking commissary 

supplies for ferryboat restaurants of employer, is not in - 65 

Freight car temporarily withdrawn from for repair, repair of is not 354 

Interstate mail, handling of, is although the railroad in carrying mail is not 

a common carrier 125 

Intrastate railroad carrying interstate freight, is in 195 

Obstructions to, removal of, (derailed car) is 354 

Piloting to roundhouse at end of run, an engine engaged In interstate com- 
merce, is 113 

Preliminary service is not in (production of electricity later transformed and 

distributed to interstate cars) 294 

Repair of freight car temporarily withdrawn from service therefor, is not 354 

Section hand on Intrastate railroad cairying interstate commerce, is in 195 

Telegraph lineman not engaged In "by railroad," and state h£i8 jurisdiction 

over injury to 267 

Wreckage, clearing of, which had obstructed interstate traffic, is interstate 

commerce 354 

♦U. S. mail, interstate, carrying and loading on cars, is 316 

MARITIME SERVICE. 

Barge pilot and deckhand sawing wood for sale, is not in 268 

Bootblack on ferryboat is not In where work done under concession from 

carrier 249 

Construction of vessel. Installing apparatus on, is not 314 

Commences only on delivery of completed vessel to owner 314 

Defense waived by failure to raise prior to decision 253 

Dock longshoreman working on, is not in , 265 

Launching of vessel, later construction work Is not 314 

Longshoreman working on dock is not in 265 

•Maritime service, injury in. Commission has none 310 

Seaman on high seas injury to within 42 

Sawing wood on barge for sale, is not 268 

•Second mate, assisting in loading vessel in foreign port, is in 310 

•Stevedore injured while working on vessel lying in port of this state, is within 49 

•In port of sister state, not subject to laws of parent state 20 

Vessel under construction launched in private basin, installation of electric 

apparatus is not 392 

Navigable water, launching on property of shipbuilders, is not 392 

Vessel lying in harbor of this state, injuries to seaman on, are within 48 

•Vessel on high seas, part of parent state 20 

Wharf. (See "Dock'^ above.) 
JUSTICE OF THE PEACE. 

Justice of the peace, elected to office, not in service under "contract or appoint- 
ment of hire" 274 

KIDNEY. (See "Permanent Disabilfty." ) 
KNOWLEDGE OF INJURY. (See also "Notice.") 

•Oral Information given to employer Is not actual 2 

•Of "accident" not equivalent to, of "injury" 2 

Oral information and common understanding not actual knowledge 141 

LEASE. (See "Partnbrshh*.") 

LEAVING WORK. (See "Disability, Miscellaneous.*') 

LIABILITY. (See "Employee." "Employer," "Insurance Carrier/' "Medical 

and Surgical Treatment.") 
LICENSE. (See "Medical and Surgical Treatment.") 
LIEN. 

•Of attorney, enforceable by direct payment to. on order of Commission 76 

Living expenses, payment of compensation extinguishes right to 158 

LIMITATIONS. (See "Statute of Limitations.") 

LIVING EXPENSES. (See "Lien.") 

LOADING GRAIN. (See "Excluded Employments.") 

LOITERING. (See "Course of Employment, Acts Personal, Etc.") 

LONGSHOREMAN. (See "Maritime Service.") 

LUMBER PILER. (See "Employee.") 

LUNCH. (See "Arising Out of Employment/' "Course of Employment.") 

MAIL, U. S. (See "Interstate Commerce,'* "Notice.") 

MANDAMUS. (See "Procedure and Practice.") 

MARITIME SERVICE. (See "Jurisdiction.") 

MARRIAGE. 

Burden of proving invalidity, where apparently legal, on defendant 215 

Validity of presumed where record of lawful on face 215 

MASSEUSE. 

Employee still, where salary, board and lodging changed to tips, board and 

lodging 300 

MEDICAL AND SURGICAL TREATMENT. (See also "Disability.") 

•Abllitv to procure determines degree of 154 

tDenied where further cure impossible, employee needing attention only because 

helpless 359 

•Suprome Court, or Appellate Decision. 
tWrit of Review denied — no opinion. 
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MEDICAL AND SURGICAL TREATMENT— Continued. Page 

Employer bound to discover and treat all ailments sustained, where employee 

submitted to employer's physician for examination 68 

Employer not liable for fees of second physician, called only to observe 

operation and testify ^ 94 

♦Grade of required, determined by ability to procure 154 

Herb treatment is not 181 

tincurable condition, further treatment denied 359 

NEGLECT OF INJURY. (See "Medical Treatment. Grade op.") 

Operation, may be ordered to establish proximate cause of disability, where 

also necessary to save employee's life 151 

•Operation, unauthorized recommendation of, does not vitiate the award 154 

Prayer and laying on of hands, is not, and employer not liable for expense of 388 

Refusal of {aee "Proximate Cause of Death") 373 

Plaster cast, removal of as unreasonable refusal of treatment 355 

Refusal o( by physician of employer, with consent of employee of tender of 

Insurance carrier, is refusal by employee 229 

•Refusal to submit to, not shown by mere failure to undergo operation 154 

Tender of must be unequivocal, and peremptory, and so understood by employee, 

to charge with unreasonable refusal 203 

Liability of Employer — 

Artificial limb procured by employee without notice of dissatisfaction with 

one supplied, none 226 

Chinese herb doctor, unlicensed, services of, not chargeable to employer 181 

Discharge from, by refusal, does not relieve from compensation for disability 

caused by legally adequate treatment 229 

Further disability, employer not liable for treatment unless notified and given 

opportunity to furnish M5 

Licensed physician, must be given by, to charge employer with expense 

(prayer, etc.) 388 

Notice of injury not necessary to fix liability of employer. If knowledge shown 263 

Offer of must be definite and positive . 231 

Opportunity to furnish arises when knowledge of injury and need for 

treatment come to employer 263 

Opportunity to furnish, necessary to fix liability of employer for 135 

Opportunity to furnish not given, when employee at time employer first 
learns of Injury is In such a condition that a change in medical treatment 

was very inadvisable 338 

Opportunity to furnish shown where foreman orally notified of injury and 

same was commonly known 141 

Restoration to condition prior to injury, is limit of 112 

Tender must be made, though employee being treated by own physician 263 

Tender must be made by employer upon learning of need for, regardless 

of notice 263 

Unlicensed practitioner, fees of not chargeable to employer 181 

Written notice not necessary to fix 141 

Ul>niBA80NABLB REFUSAL OF. (See (tlSO "TENDER" abOVC. ) 

Unreasonable refusal of must be based on definite offer, not mere suggestion 231 
Unreasonable refusal of. shown by employee, receiving' proper treatment 

leaving hospital against protest of physician and removing plaster cast 355 

Trivial injury, considering treatment given failure to accept, is not 203 

MEDICAL TESTIMONY. (See "Evidence. ") 

MEMBER OF FAMILY. (See "Employment,'' "Dependency.") 

BCILEAGE i8€e "Transportation) 275 

MINORS. (Sec "Dependency," also "Empi/>yee.") 
•Emancipation of, not shown by evidence that son worked for father, and was 

given odd sums of spending money but father not required to pay wages 119 

•Wage probably to be earned after majority, by fourteen year old caddy 53 

♦Wilful misconduct of. (See "Wilful Misconduct.") 
MISCONDUCT. (See "Wilful Misconduct/' "Medical and Surgical Treat- 
ment." ) 
MOVING PICTURE ACTOR. (See "Arising Out of Employment." "Sky- 
larking," "Employment.") 
MUNICIPAL WOODYARD. (See "Course of Empixjyment," "Employer.") 
MUNICIPALITY. (See "Compensation." "Employer," "Employee.") 
NERVOUS PROSTRATION. (See "Diseases.") 
NEW INJURY. (See "Further Disability," "Injury.") 
NIGHT COOK. (See "Arising Out of Employment — Assault.") 

NOON HOUR (»ee "Course of Employment, Outside Hours") 306 

NOTICE (aee also "Procedure and Practice") 336 

Employer bound to discover and treat all aliments sustained, where employee 

submitted to employer's physician for examination 68 

Prejudice, alle^tions of. must be sustained by evidence 70 

N<3TICE OF INJURY. (See also "Knowledge,- "Further Disability.") 

Mall, registered, service by sufficient 141 

Medical liability, written notice to employer not neces.«»ary to fix 141 

Not given because of Ignorance of compensability of injury, no Intention to 

mislead or prejudice 70 

Oral notice and knowledge of employer constitute want of prejudice within the 

terms of the act 121 

•Oral information not sufficient 2 

•Supreme Court, or Appellate Decision. 
fWrlt of Review denied — no opinion. 
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414 SUBJECT INDEX. 

NOTICE OF INJURY— Continued. Page 

Prejudice from want of notice is not shown by proof that earlier notice would 

have enabled employer to postpone disability 97 

Regrlstered letter containing proper notice, delivered at employer's address 

within thirty days received by him after, sufficient 141 

OCCASIONAL EMPLOYMENT. (See "Average Annual Earnings.") 
OCCUPATION. {See "Excluded Employmbnts.") 
OCCUPATIONAL DISEASES. (See "Diseases.") 

Test of, whether arises out of employment 62 

OFFICER, CORPORATE. (See "Insurance Policy.") 

ORDER. MAINTENANCE OF. (See "Arising Out of Employment.") 

OSTEOARTHRITIS. (See "Diseases/' "Pre-existing Condition op Disease" 

and "Proximate Cause op Disability.") 
OUTSIDE HOURS. (See "Course op Employment.") 
OUTSIDE STATE. (See "Jurisdiction, Extraterritorial.") 
OWNER. (See "Jurisdiction.") 
PANCREATIC CYST. (See "Diseases.") 
PARALYSIS. (See "Diseases.") 

PARENT AND CHILD. (See ^'Dependency," "Minors.") 
PARTNERSHIP. (See also "Employer.") 

Lease of ranch and advancement of expenses to be repaid from crop, does not 

constitute 163 

Painter working with, for equal division of proceeds but subject to control 

and discharge Is not a member of 308 

PASSES TO DANCES. (See "Wages.") 

PAY, GOING FOR. (See "Going To and From Work.") 

PEACE OFFICER 

Assisting arrest by, is not employment 380 

PEMPHIGUS. (See "Diseases.") 
PERITONITIS. (See "Diseases.") 
PERMANENT DISABILITY. 

tKidney, loss of one, 20 per cent 242 

tNurse to wait upon helpless paralytic, not medical or surgical treatment 359 

Request for rating as application 259 

PERSONAL ACTS OF EMPLOYB:e. (See "Course op Employment.") 
PESTS. (See also "Arising Out of Employment.") 

Killing of on ranch, necessary incident to business 350 

PHYSICIAN. 

Liability of employer («ee "Medical and Surgical Treatment") 94 

Of employer, refusal by, with consent of employee, of treatment tendered by 

insurance carrier, is refusal of employee 229 

Of insurance carrier examining employee bound to take notice of all resultant 

injuries 68 

Substituted on death of applicant after six months, claim not barred 63 

PICKET. (See "Employee.") 

PLASTER CAST. (See "Medical and Surgical Treatment.") 

PLEASURE. (See "Course of Employment. Acts Personal to Employee," 

"Arising Out op Employment.") 
PNEUMONIA. (Sec "Diseases.") 

POISON OAK (see "Arising Out op Employment/' "Diseases") 368 

POLITICAL CODE. (See "Statutory Construction.") 
PORTER. 

Test engagement without pay. Is employee 304 

POWER OF ATTORNEY. (See also "Statute op Limitation.") 
•Executed and sent prior to filing application, though not received until after, 

insufficient 328 

Contra 114 

•Letter, unauthenticated, is not 328 

POWERS OF COMMISSION. (See also "Jurisdiction.") 
•Judicial power exercised In fixing multiplier for dally wage under Section 17 

(a) (3) 227 

•Rules of procedure, may make, not violating due process of l^w 336 

PRAYER AND LAYING ON OF HANDS. (See "Medical and Surgical 

Treatment " ^ 
PRE-EXISTING CONDITION OF DISEASE. (See "Proximate Cause of Dis- 
ability/' "Disability Aggravated, Prolonged," "Medical and Surgical 
Treatment." ) 
Blindness from progressive glaucoma, which at some indefinite future time 
would have caused blindness but is suddenly precipitated by blow on the eye. 

Is proximately caused by Injury 97 

Gastro-Intestlnal trouble and Injury, disability due to, apportioned - 361 

Osteoarthritis, chronic, but not disabling until Injury, disability compensable — 222 

Osteoarthritis, disability from not compensable 199 

Osteoarthritis lighted up and made disabling by back strain compensable 212 

Pancreatic cyst, ruptured by fall 78 

Restoration to, no further liability 112 

Rule that employer takes employee subject to, not to be applied where death 

would have resulted in any event 82 

Rule stated — serious disabilities from a specific disease distinguished from 
ordinary disability prolonged by disease not otherwise disabling. Former 

not compensable, latter are 122 

Sarcoma, made metastatic by Injury, death from, compensable 332 

Syphilis not before disabling, prolonging disability, whole period compensable 122 

PREJUDICE. (See "Notice op Injury.") 

♦Supreme Court, or Appellate Decision. 
tWrit of Review denied — no opinion. 
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PRESUMPTION. (See "Evidence.") „ 

PRINCIPAL AND SUB-CONTRACTOR. I^age 

Principal can not avoid liability by Intervention of nominal sub-contractor 13 

PROCEDURE AND PRACTICE. (See also "Evidence/' "Rehearing," "Statute 
OP Limitations/' "Statutory Construction/' ''Commission's Rules op 
Procedure." ) , 

'Admission, by silent acquiescence sufficient basis for award 336 

'Admissions, failure to answer application, is, of facts therein stated 336 

•Amendment of award, notice eivfngr opportunity to oppose, sufficient procedure- 336 
fAnnulment of award denied for change in interpretation of law after making. 

where it became final meantime 289 

•Annulment of award, grounds of defined 336 

•Answer, not denying statement In application admits same 336 

•Appeal, review of award is not 336 

•Application, failure to answer admits facts therein, stated 336 

Application for cost of second artificial limb denied without prejudice to second 

application on relief of defendants from liability for first leg 226 

Application, request for permanent disability rating which sets forth facts 

essential to application, is 259 

Application, what constitutes, request for permanent disability rating on blank 
furnished by Commission and filed in rating department, accompanied by an 

affidavit setting up essential facts for application, is 129 

•Award, admissions sufficient bSisis for 336 

•Award, amendment of, on notice and order to show cause, sufficient 336 

•Consolidation of proceedings for disability Indemnity and death benefit from 

same Injury permissible 376 

Dismissal without prejudice on proof that named defendant was not employer 131 

•Due process of law, notice of proposed amendment of findings and award, 

giving ten days to file objections, does not violate 336 

•Due process of law, rules of procedure within. Commission has power to make. 336 
•Error, admission or exclusion of evidence not ground of annulment, unless 

affecting jurisdiction 336 

•Errors In, not ground of review 336 

•Evidence, admission or exclusion of, error in, not affecting jurisdiction, not 

ground of annulment 336 

•Eyvidence, supplied by admissions of parties, implied from silent acquiescence 336 

•Hearing, notice of, to amend findings and award, not necessary where ten days 

to oppose Is given 336 

Informality encouraged, no particular form of application required 259 

•Jurisdiction, Commission has, to amend findings and award, on notice giving 

ten days to file written objections 336 

•Jurisdiction must be affected by rulings on evidence to be grround of annulment 336 
•Mandamus, sheriff not required to levy execution on judgrment against principal 
contractor and property owner for Injuries to employee or sub-contractor, 

void on face 344 

Maritime service, defense of must be raised before decision 253 

•Notice that amendment would be made unless within ten days good cause to 

the contrary be shown, but specifying no time of hearing, sufficient 336 

•Party in Interest, defectively appointed attorney In fact. Is not 328 

fPolIcy of Commission not to open awards for every change in interpretation 

of law 289 

Rehearing granted on evidence which could not be earlier obtained, that 

defendant was not employer 131 

Report of referee, findings and award based thereon valid without transcript 

of testimony 137 

Rescission of substitution of insurance carrier on annulment of award against 330 

•Review by courts, grounds of defined 336 

•Rules of. Commission has power to make, not violating rule as to due process 

of law 336 

•Statute of limitations must be pleaded In answer or waived • 4 

Statute of limitations, plea of may be raised orally at hearing 269 

PROOF. (See also "EvmENCE," "Burden op Proof.") 

•Degree of, mathematical demonstration not required 169 

PROXIMATE CAUSE OF DEATH. 

Aortic aneurysm where ruptured without fall, unusual exertion or other acci- 
dent, and would have occurred shortly In any event, is 82 

Fall, slight, loosening adhesions and Inflammatory material, death following 

from peritonitis. Is not 103 

Infection ten months previous, not, of general pyemia 19 

Injury, accelerating natural causes. Is 163 

Injury is, when lighting up sarcoma not theretofore disabling 332 

•Operation two years after injury necessitated by latent infection at site of 

same, injury is 376 

Sarcoma, Injury lighting up and making fatal, is 332 

Unreasonable refusal of medical treatment defined 203 

Unreasonable refusal of medical treatment is, where employee, against orders 
and warning of attending physician, left hospital, thereby opening duodenal 

ulcer resulting in peritonitis 373 

PROXIMATE CAUSE OF DISABILITY. (See also •"Pre-Existing Condition 
OP Disease.") 
Chest trauma, lowering vitality followed by bronchitis, not proximate cause of 

latter 87 

Chronic synovitis prolonged by syphilis not before disabling, whole disability 
attributable to injury 122 
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416 SUBJECT INDEX. 

PROXIMATE CAUSE OF DISABILITY— Continued. P^^ 

Fall rupturing pancreatic cyst, which might never have broken, is 78 

Incompetent surgical treatment, following injury, latter is 229 

Operation to determine. (See "Mrdical and Surgical Treatment.") 

Osteoarthritis, made disabling by injury, latter is 212 

Osteoarthritis and arterio8<.'lerosi8 not disabling before injury, are not 222 

"Pott's fracture," failure to heal, injury is 9 

Refusal to submit to operation which might remedy, is not 229 

Sarcoma, latent from former gunshot wound, precipitated by hammer blow, 

later injury is 148 

Severe injury causing symptoms characteristic also of specific disease, in 

absence of other evidence of such disease, is 139 

Tonsilitis and diabetes three weeks later, minor injury, is not 202 

PROXIMATE CAUSE OF DISEASE (see "Proximate Cause of Injury") 289 

PROXIMATE CAUSE OF INJURY. 

Adhesions, peritonitis from loosening of, by slight fall, injury is not :_ 103 

Adhesions, tearing of by simple bodily movement, while at work, employment is 167 

•Disease from handling grain, is 1 

Diseased carcass Is, of pemphigus in butcher 289 

•Epileptic fit is, though not injurious except for height of place of employment — 311 

Exhausting labor causing fall, is , 840 

•Fall from height, employment is not, w^hen caused by epileptic fit 311 

Sarcoma on clavicle from blow on shoulder, medical testimony conflicting but 

no evidence of prior disease. Injury is 147 

Slight kick on vacuum cleaner hose, causing slip of seml-Iunar cartilage. Is ; 

not healed injury years before 250 

PUBLIC DUTY. 

Imposed by law, performance of, not employment 380 

•Election omcial is performing, not under contract of hire 322 

PUSH BALL PLAYER. {See "Employee.") 
PYEMIA. {See "Diseases.") 
RACING HORSES. (See "Skylarking.*') 
RAILROAD CROSSING. (See "Wilful Misconduct.") 
RANCH. {See also "Excluded Employments.") 

Killing of pests on, a necessary incident to occupation 350 

RATING. iSee "Permanent Disability.") 
RECLAMATION DISTRICT. (See "Employer.") 

REFUSAL TO SUBMIT TO TREATMENT. (See "Medical and Surgical Treat- 
ment/') 
REHEARING. (See also "Procedure and Practice.") 

Evidence, newly discovered that defendant not employer, granted 131 

RELEASE. 
•Full compensation, payment of award for temporary disability is not, where 

permanent disability later develops 336 

•Must provide full compensation or be approved by Commission 336 

REMEDY. (See "Procedure and Practice.") 

REPAIR OF FREIGHT CAR. (See "Interstate Commerce.") 

RESCISSION (aee "Award," "Procedure and Practice") 330 

RESIDENT. (Sec "Jurisdiction, Extraterritorial.") 
REVIEW BY COURT. (See also "Procedure and Practice.") 
•Award sustained when supported by substantial evidence, testimony of medical 

expert 169 

•Course of employment, finding against upon conflicting evidence can not be 

disturbed 208 

•Findings based on any evidence afllrmed (Identity of employer) 319 

•Identity of employer, finding of upon conflicting evidence not disturbed 208 

•Jurisdiction, want of, not basis for, unless petitioned for within prescribed time 272 

•Not necessary in order to resist execution of void judgment 344 

•Time for petition, a statute of limitation 272 

RISK. (See "Course of Employment,'^ "Arising Out of Employment.") 

Pleasure and business combined, severable 133 

Railroad crossing a risk of commonalty 5 

ROBBERY. (See "Arising Out of Employment, Assault.") 
RULE, SAFETY. (See "Wilful Misconduct.") 
RUPTURE. 

Of aortic aneurysm. (See "Proximate Cause of Death.") 
Of pancreatic cyst. (See "Proximate Cause of Disability.") 
SAFETY ORDER (See "Wilful Misconduct.") 

SAFETY RULES, KNOWLEDGE OF. (See "Wilful Misconduct.") 
SALOON MANAGER, MAINTAINING ORDER. (See "Arising Out of Employ- 
ment, Assault.") 
SARCOMA. (See "Diseases.") 

SAW, CIRCULAR. (See "Course of Employment.") 
SAWING WOOD. 

On barge, for sale, not maritime service 268 

SCHOOLBOY. (See "Disability," "Employee.") 
SCHOOL TEACHER. (See "Course of Employment.") 
SCOPE OF EMPLOYMENT. (See "Course of Employment.") 
SEAMEN. (See "Jurisdiction, Maritime Service.") 
SEMI-LUNAR CARTILAGE. 

Slipping of, slight kick on hose is proximate cause of 250 

SEVEN DAY WEEK. (See "Average Annual Earnings.") 
SERVICE. (See "Employment.") 
Maritime. (See "Jurisdiction.") 
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SET-OFF. (See "Compensation," ••Assignment.*') 
SHOOTING. (See "Arising Out of Employment.") 

SIGNALS. FAILURE TO DISPLAY. (See "Wilful Misconduct.") Page 

SKYLARKING. (See "Arising Out of Employment/' "Course of Employ- 
ment.") 
SMOKING. (See "Cigarette.") 
SP«TED FEVER. (See "Diseases.") 
SQUIRRELS. (See "Pests.") 

STATION GANG CONTRACT. (See "Employee.") 
STATUTE OF LIMITATIONS. 

Amendment ot statute extending period, applies to all liabilities not barred 

when statute takes effect 89 

Application fiied for foreign dependent on instructions by letter within stat- 
utory period, and power of attorney executed and sent within but received 

and filed after expiration of period, claim not barred 114 

Cataract, traumatic, more than eighteen months after injury, claim not barred. 89 
Claim for part' injury not compensated for, not barred where payments made 
for balance of injury within six months, and notice given of new Injury 

as soon as discovered ' 68 

•Commencement of running, further disability, from time it becomes total 384 

•Continuing disability between injury and death, defective healing of operative 

wound, unknown to employee and not interfering with work, is 376 

Continuing disability proceedings for compensation for, must be commenced 

within six months after last payment or promise to pay 126 

•Death benefit, application for must be filed within one year of death, and 

240 weeks of Injury 376 

•Death more than one year from Injury, benefit awarded for, if intervening 

disability compenstited for, and continued to death 376 

Estoppel to set up defense not shown by promise of Insurance ciirrier to file 
application and assurance that same had been filed, both parties acting in 

ignorance of legal requirements 321 

Filing of application, what constitutes. (See "Procedure and Practice.") 
•Further disability, gradual development, time to file claim for commences to 

run from time becomes total 384 

Further disability not barred by failure to file application for first disability 298 

Further disability, proceedings must be commenced within six months after 

prevents continuance of work 101 

F^irther disability, runs from occurrence thereof, not original injury 298 

Oral plea of, at hearing sufficient 269 

Payment of compensation, full wages for part work not alone sufficient to 

indicate 152 

•Review by court, time limited for petition Is 272 

Running of, stopped by filing of request for permanent rating If enough facts 

are therein stated 259 

Substituted applicant not barred where original not 63 

Waiver, prior promise to waive, is not 101 

•Waived by failure to plead In answer 4 

STATUTORY CONSTRUCTION. 
Constitution — 

•Article I, Sec. 13 (cited) . 376 

•Article XX, Section 21 (compensation can be awarded only against 

employer) 344 

tChange In, award not annulled for 289 

Commission's Rules of Procedure — Rule V (Notice of injury served by regis- 
tered mail) 141 

•Mail, interstate, carrying of is interstate commerce 316 

•Section 21, Article XX (Liberality of construction of Act) 55 

Civil Code — 

•Sections 196 and 197, applied 119 

•Section 284 (public and private corporations defined) 210 

•Section 1965, applied 119 

•Section 1965 (contract of employment defined) 53 

•Section 2009 (cited) 236 

•Section 2009 (personal service required of employee) 53 

Sections 2580 ftnd 2583 (cited) 253 

Code of Civil Procedure — 

•Section 1826 (degree of proof required) 169 

•Section 1870 (Subd. 8), admission of testimony of deceased employee given 
on application for disability indemnity, proper on application of widow 

for death benefit from same injury 376 

Section 1962 (3), intent to mislead necessary to constitute estoppel 321 

•Section 2061 (Subd. 2), greater number of witnesses need not be believed 

by Commission 381 

F'ederal Employer's Liability Act — 

Telegraph company is not common carrier "by railroad" within terms of 267 

Penal Code — 

Section 839, assistance of peace officer, not employment 380 

Political Code — 

Section 2349 (making Oakland estuary navigable, not applicable to private 

launching basin opening into) 358 

•Section 4168 (sheriff need not levy execution issued on judgment void on 
face) 344 
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418 srBJEcrr index. 

STATUTORY CONSTRUCTION — Continued. 

Statutes — Page 
•1913. Chap. 177 (wilful ml«conduct defined) 55 

Workmen's Compensation, Insurance and Safety Act — 

Section 4. findings and award of referee, approved by Commission, sufficient 137 
Section 12 (cited) 245 

•Section 12 (fall in epileptic fit. injuries from do not arise out of) .311 

•Section 12 (a) (3), degree of misconduct defined 65, 76 

•Section 12 (b). degree of misconduct defined 55 

Section 13 (appointment of hire sufficient) 13 

t Section 13 (medical treatment furnished only for cure or relief and denied 

where Incurable) 359 

•Section 13 (reclamation district not an employer) 210 

•Sections 13 and 14 (elected public officers, not employees) 269 

•Sections 13 and 14 (employer and employee defined same as master and 

servant in Civil Code, section 2009) 236 

•Sections 13 and 14, referred to 119 

Section 14 (appointment of hire sufficient) 13 

Section 14 (gamekeeper not engaged in atockraising) 196 

Section 14 (loading grain In emergency for buyer not casual but In usual 

course) 84 

•Section 15 (burial expense allowed In addition to death benefit, to partial 

dependents but not to total) 173 

Section 15 (leaving work, inability to perform full duties, Is) 225 

Section 15 (notice of injury to make employer liable for medical treatment 

must inform him of its necessity) 135 

Section 15 (c). time for filing application for death benefit 376 

Section 16 (physician substituted for deceased employee, not barred) 63 

•Section 16 (a), waiver of limitations , 4 

•Section 16 (b) (2), death two years after Injury, application for disability 

filed, disability continuing, benefit payable 376 

Section 16 (c), defense of unreasonable refusal of medical treatment, 

tender must be unequivocal and peremptory 203 

•Section 16 (c), further disability "arises*^ when becomes totally disabling.- 384 
Section 16 (c). further disability defined as occurring after return to work 

at full wages which are earned 126 

Section 16 (c), Intermittent periods of disability due to metastatic Infection 

from Injury constitute further disiibillty 101 

Section 16 (c). traumatic cataract developing eighteen months after Injury, 

a further disability 89 

Section 16 (c), unreasonable refusal of medical treatment 37S 

Section 17 (a) (1), 5J day week 223 

•Section 17 (a) (1) (2), can not equitably be applied to 7 day employment 227 

•Section 17 (a) (1) (2). fixed annual salary 173 

•Section 17 (a) (1) (2), occasional employment, computation under un- 
authorized 368 

Section 17 (a) (2), applied to wages of election clerk 52 

•Section 17 (a) (2), seven day week, average daily wage to be multiplied 

by 300 not 332 196 

•Section 17 (a) (2), standard wage as basis for earnings of employee 

working two days 349 

Section 17 (a) (3). earning capacity computed at 300 times daily wage 109 

•Section 17 (a) (3), fixing multiplier for. Is judicial not legislative act 227 

Section 17 (a) (3), school teacher, employed for year of ten months, con- 
tract salary, measure 70 

Section 17 (a) (3), occasional employment, proper basis for computation 

of earnings __ __. 368 

•Section 17 (a) (3), seven day employee, proper basis for eammgs 227 

•Section 17 (c), caddy, minor, promotion considered 53 

•Section 19 (a) (1), wife separated but not divorced as total dependent 870 

Section 19 (a) (3). minor children given partial support In divorce decree, 

presumed total dependents ' 279 

•Section 1» (n) (3). Illegitimate children presumed total dependents 370 

•Section 19 (d) (2) and (e), death benefit apportioned to respective needs 

of total dependents 370 

Section 19 (c), foster child is member of family 204 

Section 20 (distinguished from Section 15) 135 

Section 20 (notice and knowledge defined) 121 

Section 20 (notice does not relate to medical ll.iblllty) 141 

•Section 20 (notice of further disability not required by) 384 

•Section 20 (oral notice not actual knowledge) 2 

♦Section 22 (application must be filed by party in Interest) 328 

Section 22 (filing request for permanent rating as application) 129 

Section 22 (permanent rating request as application) 259 

•Section 32 (6). release not providing for full compensation nor approved 

by Commission, invalid , 384 

Section 25 (rf), substitution of insurance carrier rescinded on annulment 

of award against 330 

•Section 25 (a), continuing Jurisdiction Immaterial where claim otherwise 

not barred 876 

•Section 26 (cited) 844 

Section 29 (a), deduction with full knowledge and consent of employee, not 
assignment 291 
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SUBJECT INDEX. 419 

STATUTORY CONSTRUCTION— Continued. _ „ 

Workmen's Compensation. Insurance and Safety Act — fAOB 

Section 29 (a), waiver of right to death benefit In favor of minor dependents 

not an assignment 110 

Section 29 (6K refers to first payment of compensation 168 

•Section 29 (o), fee payable direct to attorney 76 

Section 29 (c), refers to instalments maturing thereafter 158 

•Section 32 (6), full compensation defined 336 

•Sections 33, 34 (power of minor to contract) 119 

Section 34 (mutual protective association of employers, not insurance 

carrier) 86 

Section 34 (e), cited 330 

•Section 46 (cited) 210 

Section 74 (o), construed with Section 20 and Commission's Rules of Pro- 
cedure V, service by mail 141 

Section 75 (o). applied 116 

Section 77 (o), hearsay limited to fact of Injury, and when person dead 

or can not be found 328 

•Section 77 (o), hearsay testimony, provision as to, constitutional 39 

•Section 84 (grounds of annulment) 836 

•Section 84 (limitation on review applies only to matter within jurisdiction) 344 

•Section 84 (a), is a statute of limitations 272 

STEVEDORES. (See "Course of Employment," "Acts Personal to Employee," 
"Employment.") 
Hour, employment by the. (See "Employment.") (See "Average Annual 
EIarninos." "Jurisdiction, Maritime Service.") 
STOCK RAISING. (See "Excluded Employments.") 

STREET INJURY. (See "Course of Employment," "Going To and From 
Work," "Outside Hours." "Traveling," "Arising Out of Employment.") 
STREET CAR, EMPLOYEE, RIDING HOME ON. (See "Course of Employ- 
ment.") 
STRIKE PICKET. (See "Employee.") 
SUBROGATION. (See also "Election of Remedy.") 

Mutual association not conforming to provisions of Art, not entitled to 86 

SUBSTITUTE EMPLOYEE. (See "Identity of Employer.") 
SUPERINTENDENT. 
•E3xcluded from insurance policy where not described in list of occupations, 

wages in which are basis of premium computation 272 

•Of municipal woodyard general scope of powers 363 

SUPERIOR COURT. (See "Jurisdiction.") 

SUPPORT. (See "Dependency.") 

SURGICAL. (See "Medical and Surgical Treatment.") 

SYPHILIS. (See "Disease," "Pre-existing Condition of Disease.") 

TAXI DRIVER. (See "Employment.") 

TESTIMONY. (See "P>rocedurb and Practice," "Report of Referee.") 

TIPS. (See "Average Annual Earnings.") 

TOBACCO. (See "Cigarette.") 

TONSILITIS. (See "Proximate Cause of Disability," "Diseases.") 

TOWNSHIP. 

Elected officers of, not employees 274 

TRANSPORTATION («ee "Arising Out of Employment," "Traveling," "Course 

OF Employment," "Going To and From Work") 384 

Mileage, and wages for time consumed in traveling, allowed, injury In traveling 

arises out of employment 275 

Not part of employment where deducted from later earnings — 1 389 

TRAVELING SALESMAN. (See "Arising Out of Employment.") 

TRIM SAWYER. (See "Employee.") 

TRYING OUT. (See "Employment.") 

TYPHOID FEVER. (See "Diseases.") 

ULCER, DUODENAL. (See "Proximate Cause of Death.") 

USUAL COURSE OF BUSINESS. (See "Excluded Employments.") 

VACCINATION. (See "Arising Out of Employment.") 

VESSEL. (See "Jurisdiction, Marftime Service,") 

VIOLATION OF LAW. (See "Wilful Misconduct.") 

VOID JUDGMENT. 

•Review by court not necessary In order to resist enforcement 344 

Voluntary service, picket on strike duty, not employee.- 252 

WAGES. (See also "Average Earnings.") 

Pull paid, only part earned, balance not compensation 152 

Indirectness of payment does not destroy employment 13 

Passes to dances, of Indefinite value are not 266 

WATER, POLLUTION OF. (See "Diseases, Typhoid.") 
WIDOW. 
•Proceedings by, consolidated with that of deceased employee for disability 

indemnity 376 

W^ILFUL MISCONDUCT. (See "Evidence, Insufficient to Establish.") 

•Ability to perform task, over estimation of is not 284 

•Affirmative defense to be established by defendant 79 

Burden of proof on defendant, unexplained elevator accident 282 

•Burden of proof of, on defendant 55 

•Caustic running from back of head into eyes, glasses would not prevent, failure 

to wear is not defense ^ 7--:--, — ^^^ 

•Employee not guilty of, who knew of custom to test air in wine tank before 
entering, where found therein In dying condition, and absence of test not 
shown '^ 
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WILFUL MISCONDUCT— Continued. Pack 

♦Employee not Rullty of. in entering wine lank witliout testing air for gases. 

wliere not required by rule and he was ignorant of custom T"* 

Faiiure to remove driving belt of die machine before repairing against orders, is 1^ 

Foolhardy act, minority no excuse 305 

Fusee, failure of brakeman to use, with full knowledge of enforced rule and 

consequences of failure, is 145 

•Glasses, failure of caustic employee to wear, is, but no defense when wearing 

of would not have prevented injury 362 

•Hunter, going beyond agreed point by, is not 196 

Jumping to avoid collision poor judgment but not wilful misconduct 29^ 

Messenger traveling different route, no more dangerous than one directed for 

convenience, not safety, not guilty of 28 

Minor, putting hand in obviously dangerous machine, without stopping, against 

order though no safety rules required same, is guilty of 305 

•Minor of fifteen years, momentarily forgetting safety order is not guilty of 55 

tMotor Vehicle Act, violation of speed regulations crossing railroad, inadvertent, 

is not 359 

•Must proximately cause injury to be defense 362 

♦Negligence alone, is not 196 

Order disobeyed must be Intended and understood as safety order 2 IS 

Poor judgment In jumping to avoid collision. Is not 299 

•Presumed from unexplained violation of safety order 55 

t Railroad crossing, excessive speed at. without knowledge of presence of, is not 359 

♦Return of employee to place from which he had earlier been withdrawn, upon 
completion of latter work, without knowledge of dangers of former place. 

Is not 296 

Safety rule, deliberate violation of. Inexcusable failure to observe. Is 143 

Safety rule must be known to employee, or violation of. is not 107 

Safety rule not necessary where danger plain and means of avoiding simple 305 

Signals, failure to display before boarding car, contrary to rule of employer 
which was unknown to employee, and obedience to which would not neces- 
sarily have prevented injury, Is not 107 

•Temporary return of second officer to ship after entering life boat at order of 

captain, with subsequent appeal for help does not show 76 

Unexplained elevator accident not sufflcient to establish 2S2 

•Violation of safety rule must be deliberate to constitute L 55 

•Violation of safety rules persons of immature years not held to so strict 

accountability 55 

WINDOW WASHER. (See "Independent Contractor.") 
WITNESSES. 

•Greater number need not be believed by Commission 3S1 

WOODCHOPPER. (See "Employee.") 

WOODCUTTER. (See "Independent Contractor," "Employee.") 
WOODYARD, MUNICIPAL. (See "Employer.") 

WORK, GOING TO AND FHOM. (See "Course op Employment." "Arising Out 
OF Employment.") 

Place of commencement 5 

Unexplained possession of tools not commencement 5 

WORKMEN'S COMPENSATION. INSURANCE AND SAFETY ACT. (See 
"Statutory Construction." ) 
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Atchison etc. Ry. Co. vs. U. S., 225 U. S. 640 (dls) 125, 317 

Baker; Johnson vs., 38 111. 103 (f) - 347 
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Beers; Peoples Ferry vs., 20 How. 393 (f) 315 

Bersham Colliery Co.; Barnabas vs. B. W. C. C. 119 (f) 313 

Birch & Co.; Olsen vs., 133 Cal. 479 (f) 315 

Blrks; Reclamation DIst. No. 70 vs., 159 Cal. 233 (f) 211 

Blood vs. I. A. C, 30 Cal. App. 274, 3 I. A. C. Dec. 157 (f) 352 

Blynn vs. City of Pontlac, (Mich.) 151 N. W. 381 (f) 270 

Bobbitt vs. Insurance Co., 66 N. C. 70 (f) 273 

Boston Insurance Co. vs. Chicago etc. Co., 118 Iowa, 423 (dls) 317 

Boston & M. R. R. ; Lynch vs., 116 N. E. Rep. 401 (f) 318 

Brittan; Wickersham vs., 93 Cal. 34 (f) 270 

Brooker vs. I. A. C, 54 Cal. Dec. 418, 4 I. A. C. Dec. 311 (dis) 340 

Brooklyn etc. Co.; Collins vs., 156 N. Y. Supp. 957 (f) 313 

Brown vs. I. A. C, 174 Cal. 457. 4 I. A. C. Dec. 73 (f) 105, 239, 388 

Butler vs. Burton-on-Trent Union, 5 Butt. W. C. C. 355 (f) 312 

Bryant vs. Fissell, 84 N. J. L.. 72 (f) 325 

Cameron vs. I. A. C, 173 Cal. 83. 3 I. A. C. Dec. 349 (f) 239, 388 

Carroll vs. What Cheer Stables Co., 38 R. I. 421 (dis) 313 

Carson vs. Jersey City Ins. Co., 43 N. J. L. 300 (f) 273 

Carstens vs. Plllsbury, 172 Cal. 572, 3 I. A. C. Dec. 215 (f) 237, 346 

Chenango Co. Ins. Co.; Jennings vs., 2 Denio (N. Y.), 75 (f) 273 

Chicago etc. Co.; Boston Insurance Co. vs., 118 Iowa, 423 (dls) 317 

Chrisman vs. State Ins. Co.. 16 Ore. 283 (f) 273 

Cincinnati Ry. Co. vs. Interstate Commerce Com.. 162 U. S. 184 (f) 195 

Claremont Country Club vs. I. A. C, 174 Cal. 395, 4 I. A. C. Dec. 53 (f) 323 

Clyde Steamship Co. vs. Walker, 244 U. S. 255 (dis.) 290 

Cobden Mills Co.; Plumb vs.. 7 Butterworth's W. C. C. 1 (f) 222 

Collins vs. Brooklyn etc. Co.. 156 N. Y. Supp. 957 (f) 313 

Com.; Wireless Tel. Co. vs., 218 Mass. 558 (f) 318 

Conger vs. Gilmer, 32 Cal. 75 (f) 270 

Coronado Beach Co. vs. Plllsbury, 172 Cal. 682, 3 I. A. C. Dec. 249 (f) 118 

Detroit Shade Tree Co.; Kunzevs., 158 N. W. 851 (f) 388 

Diestelhorst vs. I. A. C, 32 Cal. App. 771, 4 I. A. C. Dec. 55 (f) 288 

Domenico vs. Alaska Packers' Assn., 112 Fed. 554 (f) 268 

Donlon Bros. vs. I. A. C, 173 Cal. 250, 3 I. A. C. Dec. 390 (f) 335 

Dowell; Wicks vs., 2 K. B. DIv. 225 (o) 313 

Drainage Dist. ; People vs., 155 Cal. 373 (f) 211 

Edwards vs. Elliott, 21 Wall. 532 (f) 315 

Ehrhart vs. I. A. C. 172 Cal. 621-6, 3 I. A. C. Dec. 315-7 (dis) 379 

Ehrhart vs. I. A. C, 172 Cal. 621, 3 I. A. C. Dec. 315 (f) 172 

Elliott; Edwards vs., 21 Wall. 532 (f) 315 

Employers Assurance Corp. vs. I. A. C. 170 Cal. 800. 2 I. A. C. Dec. 1024 (dls)— 382 

Employer's Assur. Corp. vs. I. A, C, 170 Cal. 800, 3 I. A. C. Dec. 9 (f) 285 

Employers' etc. Corp.; People's Ice Co. vs., 161 Mass. 122 (f) 273 

Englebretson vs. I. A. C, 170 Cal. 793. 2 I. A. C. Dec. 1021 (f) 285 

Ernest vs. Norfolk & Western R. R. Co., 229 U. S. 114 (f) 114 

Fargo vs. Stevens, 121 U. S. 230 (f) 195 

Fennah vs. Midland etc. Ry.. 4 B, W. C. C. 440 (dls) 313 

Fid. & Dep. Co. of Md. vs. I. A. C, 171 Cal. 728. 3 I. A. C. Dec. 9 (dis) 157 

Fidelity & Deposit Co. vs. I. A. C. 171 Cal. 728. 2 I. A. C. Dec. 1024 (f) 285 

Fink vs. Missouri Furnace Co.. S2 Mo. 276, 52 Am. Rep. 376 (f) 336 

First Christian Church vs. 1. A. C, 173 Cal. 552. 3 I. A. C. Dec. 460 (f) 346 

Fishering vs. Plllsbury, 172 Cal. 690, 3 I. A. C. Dec. 253 (f) 118 

Fissell; Bryant vs., 84 N. J. L. 72 (f) 325 

Fithlan vs. Monks, 43 Mo. 520 (f) 347 

Frankfort Gen. Ins. Co. vs. I. A. C, 173 Cal. 56, 3 I. A. C. Dec. 346 (f) 379 

Frith vs. Loulsianian, 5 B. W. C. C. 410 (1914) (f) 313 

Gage; Sullivan vs.. 145 Cal. 771 (f)- 347 

Garratt Callahan Co. vs. I. A. C, 171 Cal. 334, 2 I. A. C. Dec. 667 (f) 38S 

Gelston vs. Thompson. 29 Md. 599 (f) 347 



Digitized by 



Google 



422 COURT CASES CITED. 

Pack 

Gibbons va. Ogden, 9 Wheat. 1 (f) 318 

Gilmer; Conger vs., 32 Cal. 75 (f) 270 

Goldman; Reclamation Dlst. vs., 65 Cal. 635 (f) 211 

Great Western Power Co. va. I. A. C, 170 Cal. 180, 2 I. A. C. Dec 1054 (dls) 882 

Great Western Power Co. va, I. A. C, 170 Cal. 180, 1 L A. C. Dec. 669 (f)— 146. 284 

Hartford Faience Co.; Hertz vs., (Conn.) 97 Atl. 1020 (f) 287 

Hawkins va. Powell's etc. Co., 4 B. W. C. C. 178 (f) SIS 

Hensley va. Reclamation Dlst. No. 556, 121 Cal. 96 (f) 211 

Hertz va. Hartford Faience Co., (Conn.) 97 Atl. 1020 (dls) 287 

Hopkins va. Micii. Sugar Co., 150 N. W. 325 (dls) 387 

Hotaling; Kreiss va., 96 Cal. 617 (f) 347 

Hughson. In re, 173 Cal. 448 (f) 218 

Hunter va. Hunter, 111 Cal. 261 (f) 218 

Illinois; Wabasli R. R. Co. va., 118 U. S. 557 (f) 195 

Illinois Steel Co.; Lesh va., 157 N. W. 539 (dis) 158 

Industrial Accident Commission ; Blood va., 30 Cal. App. 274, 3 I. A. C. Dec. 157 

(f) 852 

Industrial Accident Commission; Brooker va., 54 Cal. Dec. 418, 4 I. A. C. Dec. 311 

(dis> 840 

Industrial Accident Commission; Brown va., 174 Cal. 457, 4 I. A. C. Dec 73 

(f) 105. 239, 888 

Industrial Accident Commission; Cameron va., 173 Cal. 83, 3 I. A. C. Dec 349 

(f) 239. 388 

Industrial Accident Commission; Carstens va., 172 Cal. 572, 3 I. A. C. Dec 215 

(f) 237. 346 

Industrial Accident Commission; CHaremont Country Club v«. 174 Cal. 395, 4 

I. A. C. Dec. 53 (f) 323 

Industrial Accident Commission ; Coronado Beach Co. va., 172 Cal. 682, 3 I. A. C. 

Dec 249 (f) 118 

Industrial Accident Commission ; DIestelhorst va., 32 Cal. App. 771. 4 I. A. C. 

Dec. 55 (f) 28& 

Industrial Accident Commission ; Donlon Bros, va., 173 Cal. 250, 3 I. A. C. Dec 

390 (f) 336 

Industrial Accident Commission; Ehrhart va., 172 Cal. 621-6, 3 I. A. C. Dec 315-7 

(dis) 379 

Industrial Accident Commission; Employers Assurance Corp. va., 170 Cal. 800, 

2 I. A. C. Dec. 1024 (dis) 882 

Industrial Accident Commission ; Englebretson va., 170 Cal. 793, 2 I. A. C. Dec 

1021 (f) 285 

Industrial Accident Commission; First Christian Church va., 173 CaL 552, 3 I. A. C. 

Dec 460 (f) 346 

Industrial Accident Commission ; Fidelity & Deposit Co. va,, 171 Cal. 728, 2 I. A. C. 

Dec. 1024 (f) : 285 

Industrial Accident Commission ; Frankfort Gen. Ins. Co. va., 173 Cal. 66, 3 I. A. C. 

Dec 346 (f) 379 

Industrial Accident Commission; Garratt-Callalian Co. va., 171 Cal. 334, 2 L A. C. 

Dec. 667 (f) 388 

Industrial Accident Commission; Great Western Power Co. va., 170 Cal. 180, 2 

I. A. C. Dec 1054 (dis) 882 

Industrial Accident Commission; KImbol va., 173 Cal. 351; 3 I. A. C. Dec 421 

(f) 285, 325, 851 

Industrial Accident Commission ; Kramer va., 31 Cal. App. 673, 3 L A. C. Dec 463 

(f) 106 

Industrial Accident Commission ; Kruse va., 53 Cal. Dec 77, 4 I. A. C. Dec 20 

(dis) 117 

Industrial Accident Commission; London etc. Co. va., 173 Cal. 642. 3 I. A. C. Dec 

475 (f) 302 

Industrial Accident Commission ; Los Angeles, City of, va., 25 Cal. App. Dec 555, 

4 L A. C. Dec 322 (f) 381 

Industrial Accident Commission; Maryland Cas. Co. va., 172 Cal. 748, 3 I. A, C. 

Dec. 283 (f) 302 

Industrial Accident Commission; Miller & Lux va., 32 Cal. App. 250, 3 I. A. C. 

Dec 495 (f) 103 

Industrial Accident Commission ; Modoc County va., 32 Cal. App. 548, 4 I. A. C. 

Dec 25 (dis) 287, 288 

Industrial Accident Commission ; Modoc County va., 32 Cal. App. 548, 4 I. A. C. 

Dec 25 (f) 284 

Industrial Accident Commission; Mono County va., 54 Cal. Dec. 173, 4 I. A. C. 

Dec. 269 (f) 275, o23 

Industrial Accident Commission ; North Alaska Sixlmon Co. va., 11 A Cal. 1, 3 

L A. C. Dec 515 (f)_ 3S3 

Industrial Accident Commis.slon ; Pac. Coast Cas. Co. va. (Angus), 54 Cal. Dec 

235. 4 L A. C. Dec 272 (s) 330 

Industrial Accident Commission ; North Pac. S. S. Co. va., 25 Cal. App. Dec 285, 

4 1. A. C. Dec 272 (f) 290 

Industrial Accident Commission; N. W. P. Ry. va., 174 Cal. 297, 4 I. A. C. Dec 33 

(f) 284 

Industrial Accident Commission ; Ocean Ace. & Guar. Co. va., 173 Cal. 313, 3 

L A. C. Dec 406 (f) 284 

Industrial Accident Comml.ssion ; Red R. Lumber Co. vs., 174 Cal. 37, 3*1. A. C. 

Dee. 526 (f) 269 



Digitized by 



Google 



COURT CASES CITED. 423 

Page 
Industrial Accident Commission; Sherer & Co. vs., 54 Cal. Dec. 64, 4 I. A. C. Dec. 

220 (dis) 2«8 

Industrial Accident Commission; Smith vs., 174 Cal. 199, 4 LA, C. Dec. 2 (f) 142 

Industrial Accident Commission ; Sturdlvant vs., 172 Cal. 581, 3 I. A. C. Dec. 215 

(f) 346 

Industrial Accident Commission; West. Indem. Co. vs. (Rudder), 170 Cal. 686, 

2 I. A. C. Dec. 1026 (dls) 324 

Industrial Accident Commission: West. Indem. Co. vs. (Stevens), 172 Cal. 807, 

3 I. A. C. Dec. 296 (f) 237. 319, 335 

Insurance Co.; Bobbitt vs., 66 N. C. 70 (f) 273 

International Harvester Co. vs. I. A. C. 147 N. W. 53 (f) 284 

International Textbook Co. vs. Plgg. 217 U. S. 91 (f) 126, 318 

Interstate Commerce Com.; Cincinnati R. R. Co. vs., 162 U. S. 184 (f) 195 

Jennings vs. Chenango Co. Ina Co., 2 Denio (N. Y.), 75 (f) 273 

Jensen; Southern Pacific Co. vs., 244 U. S. 205 (dis) ^ 290 

Jensen; Southern Pacific Co. vs., 244 U. S. 205 (f) 310, 314 

Jersey City Ins. Co.; Carson vs., 43 N. J. L. 300 (f) 273 

Johnson vs. Baker, 38 III. 103 (f) 347 

Jordan; Tognozzini vs., 165 Cal. 19-23 (f) 271 

Klmbol vs. I. A. C, 173 Cal. 351. 3 I. A. C. Dec. 421 (f) 285, 325. 351 

Klster; MUler vs., 68 Cal. 142 (f) 270 

Klawlnskl vs. Lake Shore etc. Co., 185 Mich. 643 (f) 313 

Kramer vs. I. A. C. (31 Cal. App. 673, 3 I. A. C. Dec. 453) (f) 106 

Kreiss vs. Hotaling, 96 Cal. 617 (f) 347 

Kruse vs. I. A. C, 53 Cal. Dec. 77, 4 I. A. C. Dec. 20 (dis) 117 

Kunze vs. Detroit Shade Tree Co.,. 158 N. W. 851 (f) 388 

Lackman vs. Wood. 25 Cal. 147 (f) 120 

La Grande Laundry Co. vs. Pillsbury, 173 Cal. 777, 3 I. A. C. Dec. 510 (f) 302 

Lake Shore etc. Co.; Klawlnskl vs. 185 Mich. 643 (f) - 313 

Lampley; Banking Co. vs., 76 Ala. 357 (dis) 317 

Lesh vs. Illinois Steel Co., 157 N. W. 539 (dls) 158 

Levee Dist. ; People vs., 131 Cal, 30 (f) '_ 211 

London etc. Co. vs. I. A. C. 173 Cal. 642, 3 L A. C. Dec. 475 (f) 302 

Los Angeles vs. I. A. C. 25 Cal. App. Dec. 555, 4 I. A. C. 322 (f) 381 

Loulsianlan; Frith vs., 5 B. W. C. C. 410 (1914) (f) 313 

Lynch vs. Boston & M. R. R.. 116 N. E. Rep. 401 (f) 318 

Maddux; Pioneer Land Co. vs., 109 Cal. 642 (f) 347 

Maggie P.. The. 32 Fed. 300 (f) 268 

Magruder vs. Swann, 25 Md. 214 (f) 270 

Maryland Casualty Co. vs. J. A. (?., 172 Cal. 74S. 3 T. A. C. Dec. 283 (f) 302 

McAUan vs. Pertshlre Co. Council, 8 Fraser, 783 (f) 222 

McCnoud R. Lumber Co.; Raftis vs., 25 Cal. App. Dec. 868 (dis) 367 

McCoy vs. Michigan Screw Co., 180 Mich. 454 (f) 313 

McNIchols Case, 215 Mass. 497 (f) 198, 325 

Mich. Sugar Co.; Hopkins vs., 150 N. W. 325 (dls) 387 

Michigan Screw Co.; McCoy vs.. 180 Mich. 454 (f) 313 

Midland etc. Ry. ; Fennah vs., 4 B. W. C. C. 440 (dis) 313 

Miller vs. Klster, 68 Cal. 142 (f) 270 

Miller & Lux, Inc., vs. I. A. C. 32 Cal. App. 250. 3 I. A. C. Dec. 495 (f) 109 

Milwaukee vs. Althoflf, 145 N. W. 238 (f) '_ 388 

Minneapolis etc. Ry, Co.; Bankers Cas. Co. vs., 117 Fed. Rep. 434 (dis) 317 

Minneapolis & St L. Ry. vs. Winters. 244 U. S. 255 (f) 354 

Missouri Furnace Co.; Fink vs., 82 Mo. 276, 52 Am. Rep. 376 (f) 336 

Modoc, County of, vs. I. A. C, 32 Cal. App. 548, 4 L A. C. Dec. 25 (dls) 287, 288 

Modoc County vs. I. A. C, 32 Cal. App. 548, 4 I. A. C. Dec. 25 (f) 222, 284 

Monks; Fithlan vs., 43 Mo. 520 (f) 347 

Mono County vs. 1. A. C, 54 Cal. Dec. 173, 4 I. A. C. Dec. 269 (f) 275, 323 

Morris; U. S. vs.^ 2 Brock. 103 (f) 271 

Nash vs. Rangatira, L. R. 1914, 3 K. B. Div. 978 (f) 313 

New Eng. Mut. Fire Ins. Co.; Phllbrook vs., 37 Me. 137 (f) 273 

Norfolk & Western R. R. Co. vs. Ernest, 229 U. S. 114 (f) 114 

North Alaska Salmon Co. vs. I. A. C. 50 Cal. Dec. 473, 3 L A. C. Dec. 132 (dis)-_ 117 

North Alaska Salmon Co. vs. I. A. C, 174 Cal. 1, 3 I. A. C. Dec, 515 (f) 383 

North Pac. S. S. Co. vs. I. A. C, 174 Cal. 501, 4 I. A. C. Dec. 76 (f) 198 

North Pac. S. S. Co. vs. I. A. C, 25 Cal. App. Dec. 285, 4 L A. C. Dec. 272 (f)__ 290 

N. W. P. Ry. Co. vs. 1. A. C. 174 Cal. 297, 4 I. A. C. Dec. 33 (dis) 194 

Northwestern Pac. Ry. vs. I. A. C. 174 Cal. 297. 4 L A. C. Dec. 33 (f)___194, 222, 284 

Norton; Arnold vs., 25 Conn. 92 (f) 121 

Ocean Ace. & Guar. Co. vs. I. A. C, 173 Cal. 313, 3 I. A. C. Dec. 406 (f) 284 

Ogden; Gibbons vs., 9 Wlieat. 1 (f) 318 

Olsen vs. Birch & Co., 133 Cal. 479 (f) 315 

Pacific Coast Casualty Co. vs. I. A. C. (Angus), 54 Cal. Dec. 235, 4 I. A. C. 

Dec. 272 (s) 330 

Pacific Coast Casualty Co. vs. Pillsbury (McCay), 171 Cal. 319, 2 L A. C. Dec. 66 

(dls) 157 

Pac. Tel. & Tel. Co.; San Francisco vs., 166 Cal. 244 (f) 271 

Packard Motor Car Co.; Van Gorder vs., (Mich.) 162 N. W. 107 (f) 312 

Paisley; Rodger vs., 5 B. W. C. C. 547 (f) 313 

Pennie vs. Rels. SO Cal. 266 (f) 270 

Pensacola Tel. Co. vs. W. V. Tel. Co.. 96 U. S. 1 (f) 318 

Peoples Ferry vs. Beers, 20 How. 393 (f) 315 

Peoples Ice Co. vs. Employers' etc. Corp., 161 Mass. 122 (f) _■ 273 
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People V8. Drainage Dist., 165 Cal. 373 (f) 211 

People vs. Levee Dist.. 131 Cal. 30 (f) 211 

People vs. Reclamation DIst. No. 551, 117 Cal. 114 (f) 211 

Pertshire Co. Council; McAllan vs.. 8 Fraser, 783 (f) 222 

Phllbrook va. New Eng. Mut. Fire Ins. Co., 37 Me. 137 (f) 273 

Pigg vs. Internal. Textbook Co., 217 U. S. 91 (f) 126, 318 

Pillsbury: blank vs. (See Industrial Accident Commission.) 

Pioneer Land Co. va. Maddux, 109 Cal. 642 (f) 347 

Plumb vs, Cobden Mills Co., 7 Butterworth's W. C. C. 1 (f) 222 

Pontiac, City of; Blynn vs., (Mich.) 151 N. W. 681 (f) 270 

Powell's etc. Co.; Hawkins vs., 4 B. W. C. C. 178 (f) 313 

Raftis va. McCloud R. Lumber Co., 25 Cal. App. Dec. 868 (dis) 367 

Rangatira; Nash va., L. R. 1914, 3 K. B. Div. 978 (f) 313 

Reclamation DIst. va. Goldman. 65 Cal. 635 (f) 211 

Reclamation Dist.- No. 70 va. BIrks, 159 Cal. 233 (f) 211 

Reclamation Dist. No. 70 va. Sherman, 11 Cal. App. 399 (f) 211 

Reclamation DIst. No. 551; Hensley va., 121 Cal. 96 (f) 211 

Reclamation Dist. No. 551; People va., 117 Cal. 114 (f) 211 

Reclamation Dist. No. 551 vs. Sacramento. 134 Cal. 477 (f) 211 

Reclamation DIs. ; S. F. Sav. Union va., 144 Cal. 639 (f) — 211 

Red River Lumber Co. va. Pillsbury, 174 Cal. 37, 3 I. A. C. Dec. 526 (f) 269 

Reis; Pennie va., 80 Cal. 266 (f) 270 

Reithels Case. 109 N. E. 951 (f) 325 

Rodger va. Paisley, 5 B. W. C. C, 547 (f) 313 

Sacramento; Reclamation Dist. No. 551 va., 134 Cal. 477 (f) 211 

San Francisco va. Pac. Tel. & Tel. Co., 166 Cal. 244 (f) 271 

S. F. Sav. Union va. Reclamation Dist.. 144 Cal. 639 (f) 211 

Seale; St. Louis etc. Ry. vs., 229 U. S. 156 (f) 317 

Sherer & Co. va. I. A. C. 54 Cal. Dec. 64, 4 L A. C. Dec. 220 (dis) 288 

Sherman; Reclamation Dist. No. 70 vs., 11 Cal. App. 399 (f) 211 

Sibley vs. State, (Conn.) 96 Atl. 161 (f) 270. 323 

Smith vs. L A. C. 174 Cal. 199, 4 I. A. C. Dec. 2 (f) 142 

Smith vs. L A. C, 174 Cal. 199. 4 I. A. C. Dec. 2 (s) 121 

Southern Pacific Co. vs. Jensen. 244 U. S. 205 (dis) 290 

Southern Pacific Co. vs. Jensen, 244 U. S. 205 (f) 310, 314 

Southwestern Surety Co. vs. Pillsbury, 172 Cal. 768, 3 I. A. C. Dec. 290 (f) 155 

St. Louis etc. Ry. vs. Seale. 229 U. S. 156 (f) 317 

Standard Oil Co. vs. Anderson. 212 U. S. 221-2, 53 L. Ed. 480 (f) 336 

State; Sibley vs.. 89 Conn. 682 (f) 270 

State Ins. Co.; Chrlsman vs., 16 Ore. 283 (f) 273 

Stevens; Fargo vs.. 121 U. S. 230 (f) 195 

Sturdlvant vs. I. A. C, 172 Cal. 581, 3 I. A. C. Dec. 215 (f) 346 

Sullivan vs. Gage, 145 Cal. 771 (f) 347 

Swann; Magruder vs., 25 Md. 214 (f) 270 

Textbook Co. vs. Pigg. 217 U. S. 91 (f) 318 

Thompson; Gelston vs., 29 Md. 599 (f) 347 

Tognozzlni vs. Jordan, 165 Cal. 19-23 (f) 271 

U. S. ; Atchison etc. Ry. Co. vs., 225 U. S. 640 (dis) 125. 317 

U. S. vs. Morris. 2 Brock. 103 (f) 271 

Van Gorder vs. Packard Motor Co., (Mich.) 162 N. W. 107 (f) 312 

Wabash R. R. Co. vs. Illinois. 118 U. S. 557 (f) 195 

Walker; Clyde Steamship Co. vs., 244 U. S. 255 (dis) 290 

Walters; WInrod vs., 141 Cal. 399-403 (f) 347 

Ward vs. L A. C. (53 Cal. Dec. 549, 4 I. A. C. Dec. 117) 131 

Western Indemnity Co. vs. I. A. C. (Rudder). 170 Cal. 686, 2 T. A. C. Dec. 1026 

(dis) 324 

Western Indemnity Co. vs. I. A. C. (Stevens), 172 Cal. 807. 3 L A. C. Dec. 296 

(f) 237, 319. 335 

W. U. Tel. Co.; Pensacola Tel. Co. vs., 96 U. S. 1 (f) 318 

What Cheer Stables Co.; Carroll vs., 38 R. I. 421 (dis) 313 

Whittlesberger ; Beck vs., 148 N. W. 247 (f) 284 

Wickersham vs. Brlttan, 93 Cal. 34 (f) 270 

Wicks vs. Dowell, 2 K. B. DIv. 225 (o) 303 

Wilcox vs. Wilcox, 171 Cal. 770 (f) 218 

WInrod vs. Walters, 141 Cal. 399-403 (f) 347 

Winters; Minn. & St. L. Ry. vs., 244 U. S. 255 (f) 354 

Wireless Tel. Co. vs. Com., 218 Mass. 558 (f) 318 

Wood; I^chman vs., 25 Cal. 147 120 
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AWARD FOR APPLICANT. 

3592. Adams, Charles, vs. American Woman Film Company. 

Extent and duration of disability. 
3648. Adams, Clifford, V8. E. K. Wood Lumber Company. 

Course of employment. 
4080. Addotto, John, va. American Can Company. 

Extent of permanent disability. 
4197. ^tna Life Insurance Company vs. F. Kemmerer. 

Refusal to submit to medical treatment. 
3469. Aguirre, Ciriaco, vs. Melones Milling Company and California Casualty Co. 

Extent and duration of disability. 
3792. Ahearn, Wm. F., va. Plymouth Consolidated Gold Mines, Limited. 

Industrial injury. 
3225. Aicardl, Vincenzo, va. F. Rolandi and California Casualty Company. 

Average annual earnings. 
3798. Altken, T. S.. va. City of Oakland. 

Medical bills. 
3654. Albertson, Geo. F.. va. Feather River Lumber Company and Globe Indemnity 
Company. 

Wilful misconduct. 
3779. Albertoni. Adelina. vs. McCloud River Lumber Company. 

Depenaency. 
4769. Alcaide, Pedro, va. American Can Company. 

Extent and duration of disability. 
3750. Aldridge, Orville, va. San Francisco Mill Furnishing Company. 

Hernia. 
4641. Aldridge, W. A., va. Louis B. Garden. 

Course of employment. 
3962. Alexander, Claude, va. W. A. McNally & Company and Guardian Casualty 
& Guaranty Company. 

Extent of permanent disability. 
4454. Algren, Kathleen, and Mary Algren va. Magner Bros., a corporation, and 
Globe Indemnity Company. 

Dependency. 
3352. Allen, Hattie W., va. Standard Lumber Company. 

Dependency. 
3530. Allen, Nadine Kelly, va. Isadora Heyman. 

Payment of medical expenses. 
3570. AUin, Robert O., va. C. D. Ross. 

Intoxication. 
3828. Almada. Jennie, va. Northern Redwood Lumber Company, a corporation. 

Dependency. 
4627. Amesbury, J. H.. va. Pioneer Fruit Comoany and Fidelity and Casualty Com- 
pany of New York. 

Wilful misconduct. 
4665. Anderson. Albert, vs. Pacific Shipyards and Ways Company and Hartford 
Accident and Indemnity Company. 

Jurisdiction. 
3825. Anderson, C. A., va. Geo. E. Billings. 

Extent and duration of disability. 
217. Anderson, Maude M., va. L. E. White Lumber Company and Pacific Coast 
Casualty Company, John C. Lynch, Receiver. 

Dependency. 
4497. Anderson, Peter, va. Associated Oil Company, a corporation, and Guardian 
Casualty & Guaranty Company. 

Extent of permanent disability. 
4116. Anditch, Sam, va. R. C. Storrie and Company and Guardian Casualty & Guar- 
anty Company. 

Extent of permanent disability. 
3978. Andres, Gus, va. Westgate Park Company and Hartford Accident and Indem- 
nity Company. 

Extent and duration of disability. 
4261. Anisen, A., va. Hobbs, Wall & Company. 

Extent and duration of disability. 
3549. Anthony, Charles B., va. Consolidated Lumber Company, a corporation, and 
California Casualty Company, a corporation. 

Extent and duration of disability. 
3778. Antonelli, Giusepplna Debernardi va. Mendocino Lumber Company 

Dependency. 
4083. Appling, John D.. va. Wm. Brashear. 

Lump sum settlement. 
L.A.3S. Aono, Mrs. K. et al.. va. Van Nuys Hotel. 

Wilful misconduct. 
4869. Arena, Mrs. M. R., vs. Norlhorn Electric Railway. 

Dependency. 
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4016. Arder, Joe, va, H. S. Williams and Maryland Casualty Company. 

Extent and duration of disability. 
4775. ArgentI, Frank, V8. Pacific Fire Extinguisher Company and Royal Indemnity 
Company. 
Extent and duration of disability. 
4369. Armer, Hazel C, va. Petroleum Development Company, a corporation. 

Dependency. 
4376. Armstrong. James, va. George M. Hobson and Biassachusetts Bonding & Insur- 
ance Company. 
Extent and duration of disability. 
L.A.80. Armstrong, J. C, vs. The Rosedale Cemetery Association, a corporation, and 
Frankfort General Insurance Company, a corporation. 
Wilful misconduct. 
3306. Arnold, F. A., vs. Tlie City of San Diego and State Compensation Insurance 
Fund. 
In course of employment. 
3406. Arnold, Opal V., vs. Charles Stem & Sona 

Wilful misconduct. 
4404. Arroya, B., vs. London Guarantee &, Accident Company and S. N. Clark or 
Coast Construction Company. 
Extent of permanent disability. 
3497. Asher, Karry, vs. The Grapevine Liquor Store, Goldman & Wahl. and Fidelity 
and Deposit Company of Maryland. 
Course of employment. 
4884. Ashley, John, vs. O. F. Steele and Biaryland Casualty Company. 

Course of employment. 
4588. Athanasion, Ada, et al., vs. Frank* Eleopulos. 

Dependency. 
4364. Azevedo, Marian L., vs. Theo. Gler Vineyarda 

Wilful misconduct. 
3540. Ayala, E. R., vs. Gill Brothers, a copartnership, consisting of James Gill and 
Thomas Gill. 
Extent of permanent disability. 
4295. Baber, Karl, vs. George J. Kyer. 

In course of employment. 
4619. Bacon, Ralph, vs. Warren Hannagan, Frank Goodin, copartners. 

Average annual earnings. 
4703. Badely, John, vs. Hammond Lumber Company. 

Payment of medical bills. 
3389. Baler, Albert, vs. Melones Mining Company, a corporally, and California 
Casualty Comnany. 
Extent and duration of disability. 
4494. Baker, R. D., vs. Pacific Light and Power Corporation and Royal Indemnity 
Company. 
Extent of permanent disability. 
3274. Balconi. Cesare, vs. F. Rolandi and California Casualty Company. 

Extent and duration of disability. 
3853. Bangle, Odell E., vs. Los Angeles Dredging Company. 

Dependency. 
4705. Barnett, G. C, vs. Blacks Package Company and Employers' Liability Assur- 
ance Corporation. 
Extent and duration of disability. 
3855. Barton, A. J., vs. Llewellyn Iron Works, a corporation. 

Extent and duration of disability. 
4564. Basanelll. Giacomo, vs. Panama Pacific International Exposition and Mary- 
land Casualty Company. 
Extent and duration of disability. 
3868. Battagllni. fYank, vs. Lindsay Mining Company and Employers' Liability 
Assurance Corporation. 
Extent and duration of disability. 
3547. Baumgarten, John A., vs. S. D. Schivo and State Compensation Insurance 
Fund. 
In course of employment 
L.A.68. Baxter, W. T., vs. N. B. Burkey, Charles H. Babcock and State Compensa- 
tion Insurance Fund. 
Who was employer. 
3709. Beaufoy, Bert, vs. Associated Oil Company and Guardian Casualty and 
Guaranty Company. 
Extent and duration of disability. 
4487. Bell. Joseph, vs. Federal Telegraph Company. 
Wilful misconduct. 

3820. Belles. Chris., vs. I. Ke^jl. 

Payment of medical bills. 
3965. Bennett, A. B., vs. Clinton Construction Company and Royal Indemnity Co. 
Extent and duration of disability. 

3821. Berkenkopf, Agnes, vs. Western Stopper Company. 

Extent of permanent disability. 
3799. Bernhard. Frank N., vs. Doyle & Schultz. 

Payment of medical bills. 
4516. Di Puccettl, Diamante Bertoli, vs. Albion Lumber Company. 

Dependency. 
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3432. Bertsch, F. W., va. Chas. Wagner, Dr. Ralph F. Smith and Frank Smith. 

Casual employment 
4501. Benton, Jessie J., V8. Alpeter, Hall & Alpeter Company. 

Dependency. 
4344. Bessette, Frank M., vs. Kerckhoflf Cuzner Mill & Lumber Company and Cas- 
ualty Company of America. 

Extent of permanent disability. 
L.A.40. Bianchl, Mario,v». Lr-Ko Film Corporation. 

Extent of permanent disability. 
4503. Bishop, Emerson C, va. C. L. Smith. 

Extent of permanent disability. 
4591. Blackford, N. D., va. M. J. Mowry. 

£}xtent and duration of disability. 
3903. Blackman, Mrs. Mary C, va. W. G. Kerckhoff and Royal Indemnity Company. 

In course of employment 
4452. Blair, Scott, va. Thomas A. Slocum and Royal Indemnity Company. 

Extent and duration of disability. 
3344. Blakwell, Therese F., and Joseph Blakwell va. Coimty of Los Angeles. 

Extent of dependency. 
4678. Blauch, Geo. W., va. Yosemite Lumber Company and Guardian Casualty and 
Guaranty Company. 

Average annual earnings. 
31 918. Bleach, Dan, va. The Giant Powder Company, Consolidated. 

Extent and duration of disability. 
4632. Boggess, Tony, va. H. T. Haden and State Compensation Insurance Fund. 

In course of employment. 
3410. Boldareff, Stephan, va. Lounsberry & Harris and Southern Surety Company. 

Extent of permanent disability. 
4266. Booth, Elarl A., va. Tryon & Brain. 

Intoxication. 
3887. Bottherell, Albert Edmund, va. C. R. Spllvalo & Company. 

In course of employment. 
3690. Bowker, Franklin P.. va. W. R. Torre. 

Extent and duration of disability. 
2487. Bowker Wood & Shannon, va. Modesto Irrigation District. 

Who was employer. 
3775. Boxlll, Mrs. PL M., va. Forest A. Plant and Pacific Coast Casualty Company, 
John C. Lynch, Receiver. 

Dependency. 
4009. Boyd, H. A., va. Sacramento Gas Company and United States Casualty Co. 

Lump sum settlement. 
3609. Boyer, Howard, va. J. F. Jackson Company. 

Dependency. 
4757. Boysen, Alice Gertrude, va. Pacific Gas & Electric Company. 

Dependency. 
4209. Bozzano, Andrea, va. F. Rolandl and Guardian Casualty and Guaranty Co. 

In course of employment. 
3359. Brault Lewis M., va. Union Iron Works. 

Extent and duration of disability. 
3652. Brenemar, H., va. Peerless Motor Drayage Company. 

Extent of permanent disability. 
4433. Brenn€in, Nellie J., va. Stillwell Hotel Company. 

In course of employment 
3480. Brew, John. va. Bradley and O'Reilly and Guardian Casualty and Guaranty 
Company. 

Ehrtent and duration of disability. 
3992. Brignon, Mrs. Tommle, a widow, va. McCarty Bros. 

Dependency. 
4833. Britton, W. J., va. Western Water Company and Fidelity and Casualty Co. 

Payment of medical bills. 
3427. Brock, Henry P., va. J. L Higdon and H. C. Cook. 

Extent and duratiqn of disability. 
4361. Brooks, Wm. P., va. Ideal Wet Wash Laundry. 

Course of employment. 
3251. Brown, Owen, va. Pioneer Truck and Transfer Company and Maryland Casu- 
alty Company. 

Disability result of injury. 
4860. Brown, W. A., va. Kress Housemoving Company and Western Indemnity Com- 
pany, a corporation. 

Liability for funeral expenses. 
3630. Brownlee, Ellen, va. City and County of San Francisco. 

Jurisdiction. ^ 

4462. Brucon, Toni, va. Southern Pacific Railroad Company. 

Extent and duration of disability. 
4708. Brust, Charles N., va. Wilder, McKlsIck & Hinsdale. 

Extent of permanent disability. 
4163. Buchanan, Claire, va. Wm. F. Lutz Company, a corporation. 

Statute of limitation. ^ c,. . ^ 

3646. Buder, Paul, va. Walnut Grove Creamery Company and State Compensation 
Insurance Fund. 

Extent and duration of disability. 
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3753. Burce, Nettie, vs. United Railroads of San Francisco, a corporation. 

Course of employment. 
3640. Burge. Mrs. Mary Jane, vs. Pacific Electric Railway Company. 

Dependency. 
3741. Burton, R E., V8. Howard C. Guyer and Pacific Coast Casualty Company and 
John C. Lynch, Receiver thereof. 

Extent of permanent disability. 
4176. Burger. F. A., M.D., and St. Thomas Hospital, vs. Jack Beedle. Valley Trans- 
fer Company and Roy Kellerstraus. 

Payment of medical bills. 
4000. Burke. Martin, va. North Star Bottling Works and Western Indemnity Com- 
pany. 

Extent and duration of disability. 
4659. Burness, Fred, t'«. Richmond Chemical Company. 

Payment of medical bills. 
4225. Bush, Fred, a minor, by E. M. Bush, his guardian ad litem and trustee, vs. 
G. W. Fryman and Doheny Pacific Petroleum Company. 

Who was employer. 
4843. Bush, Henry, vs. W. F. Dunn. 

Jurisdiction. 
3563. Butler. Otis, and Harry Butler, vs. Union Iron Works Company. 

wnfiii misconduct. 
4301. Buttner. George W., vs. The County of Alameda. 

Jurisdiction. 
L.A.41. Bryant, Thomas, vs. Hansen Auto Body Works and Henry A. Hansen, Pro- 
prietor. 

Extent of permanent disability. 
4890. Cabeza. Martin, va. New Idria Quicksilver Mining Company and Employers" 
Liability Assurance Corporation, Ltd. 

In course of employment. 
4051. Cagnlna. Anna Marronl. vs. The United Railroads of San F'rancisco. 

In course of employment. 
4181. Calhoun. E. C. vs. William Kirk. 

Employee or independent contractor. 
3958. Calvo. Jose, vs. Hoffman & McLaren and GJeorgIa Casualty Company. 

Extent of permanent disability. 
3412. Camllleri, Jim, vs. R. Rosenberg & Sons. 

PajTnent of medical bills. 
L.A.51. Campbell, Alblni Caroline, vs. W. L. Jencks. 

Average annual earnings. 
4538. Campbell, James W.. vs. Charles Squires. 

Average annual earnings. 
3521. Campbell. Lucius, va. Pearl Hardware Company and Fidelity and Casualty 
Company of New York. 

Extent and duration of disability. 
4280. Cantoni. Carlo, vs. Menegoni Bros. Company. 

Employee or independent contractor. 
3354. Carlson. Hugo, vs. Lederman Building Company and ^tna Life Insurance 
Company. 

Extent and duration of disability. 
4032. Carlton, H., vs. H. F. Roberts ana Globe Indemnity Company. 

In course of employment. 
4746. Carmlchael, Albert Ernest, vs. Harper Fruit Company and Fidelity and 
Casualty Company of New York. 

Payment of medical bills. 
3866. Carnahan. Charles W., vs. West Coast-San Francisco Life Insurance Com- 
pany. 

In course of employment. 
3441. Caroe, A., vs, National Steamship Company and United States Fidelity and 
Guaranty Company. 

Extent and duration of disability. 
3918. Carper, Sam H.. va. Sam Gandrup. . 

Whether notice was given employer. 
4391. Carrlker Gladys I., vs. Cream Supply Company, a corporation. 

Dependency. 
3932. Carter, Walter R., vs. E. K. Wood Lumber Company and Southern Surety 
Company. 

Extent and duration of disability. 
4238. Cartier, Frank J., vs. Hanlon Dry Dock and Ship Building Company and 
The Employers' Liability Assurance Corporation, Ltd. 

Course of employment. 
4108. Carty. A. J., va. American Beet Sugar Company and Globe Indemnity Com- 
pany. 

Average annual earnings. 
4792. Casanoba, Mime, r». Clarence Scott and Royal Indemnity Company. 

Extent and duration of disability. 
3509. Caseri, Myrtle, va. Marin County Milk Producers. 

In course of employment. 
3899. Castillo, Ramon, va. Southern Counties Gas Company, and Employers' Liability 
Assurance Corporation of London, England. 

In course of employment. 
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4038. Custro, Maciirio, vs. Cudahy Packing Company and Casualty Company of 
America. 
Lump sum settlement. 
2931. Cecconi, Ernesto, and Clilara Cecconi, vs. Swayne Lumber Company and 
Guardian Casualty and Guaranty Company. 
Dependency. 
3438. Cerf, Samuel, vs. Berlin Cleaning and Dyeing Works and Fidelity and Deposit 
Company of Maryland. 
Payment of medical bills. 
3621. Chavez, Estevan, Salome Chavez and Ustolla Chavez vs. California Portland 
Cement Company, a corporation. 
Dependency. 
3254. Chlantelli, C, vs. California Fruit Canners Association and Southern Surety 
Company. 
Extent of permanent disability. 
4269. Chlmenti, Natale, and Pla, Rogero and Lina ChimentI, by their guardian 
ad litem, Natale Chlmenti vs. Western Union Telegraph Company. 
Dependency. 
2869. Chrlstianson, H., vs. Sommarstrom Broa and Southern Surety Company. 

in course of employment. 
2801. Chukvas, Steve, vs. Mammoth Copper Mining Company of Maine. 

Extent and duration of disability. 
4509. Churich, Kosta M.. vs. Oakland, Antioch & Elastern Railroad. 

Extent and duration. 
4224. Cipolat. Osvaldo, vs. R C. Storrie Company and Guardian Casualty and 
Guaranty Company. 
In course of employment. 
4088. Clark, John Henry, vs. Teichert & Ambrose and California Casualty Indem- 
nity Exchange. 
Payment of medical bills. 
3651. Clark, Stanley J., vs. Southern Pacific Company, a corporation. 

Jurisdiction. 
3407. Lofton, Cleveland D., vs. The Mountain Copper Company, Ltd. 

Extent of permanent disability. 
4800. Cocina, Manuel, vs. Pacific Portland Cement Company and vEtna Life Insur- 
ance Company. 
In course of employment. 
3746. Coleman, George L., M.D., and J. G. Silva, vs. James Holmes. 

In course of employment. 
4447. Coleman, John, vs. M. Leonardinl and Western Indemnity Company. 

Extent of permanent disability. 
3457. Colllas, N. H.. vs. R. E. Danaher Company and London Guarantee and Acci- 
dent Company. 
Extent of permanent disability. 
4001. Collins, Mrs. Mary. vs. M. Blum & Company. 

Disability was result of Injury. 
3594. Condldo, Conese. vs. San Diego Electric Railway Company, a corporation, 
and Globe Indemnity Company. 
Hernia. 
3782. Conlon Mary A., vs. Pacific Coast Steel Company, a corporation. 

Dependency. 
4328. Connolly, Mike, vs. Van Sant Houghton & Company and i*3tna Life Insurance 
Company. 
Extent and duration of disability. 
3415. Cooley, L. L., vs. Cashier Cash Register Company. 

Hernia. 
2883. Cooper-Connick Funeral Parlors, a corporation, vs. North Pacific Steamship 
Company, a corporation. 
Jurisdiction. 
4500. Corbett & Bayliss and Hartford Accident and Indemnity Company vs. C. A. 
Boyer, by his trustee and guardian ad litem, Mra C. A. Boyer. 
Disability result of injury. 
4565. Cordlch, John, by his guardian arf litem, Michael Cordich, vs. American Can 
Company. 
Wilful misconduct. 
4254. Corich, John, vs. Northwestern Pacific Railroad Company, a corporation. 

Extent and duration of disability. 
4122. Cortinez, A., vs. Balaklala Consolidated Copper Company and Guardian 
Casualty and Guaranty Company. 
Payment of medical bills. 
4232. Cosgrove, C. vs. Larsen-Sampson Company and Guardian Casualty and 
Guaranty Company. 
Extent and duration of disability. 
3959. Courtrlght, Revis, vs. Northern Redwood Lumber Company, a corporation, 
and California Casualty Company, a corporation. 
Extent and duration of disability. 
3614. Cox, Cecilia, vs. L. W. Hesse and Employers* Liability Assurance Corporation. 

Dependency. 
2752. Cox, Garland C, vs. The Shaw-Batcher Company. 

Extent and duration of disability. 
4347. Cralb, Mrs. Celina, vs. Notre Dame des VIctoires Church. 

Disability result of injury. 
4037. Craig, Edward, vs. C. W. Hill Chemical Company. 
Extent and duration of disability. 
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4372. Craig, Thomas, vs. San Vicente Lumber Company and Guardian Casualty 
and Guaranty Company. 

Extent and duration of disability. 
L.A.39. Crawshaw, Caroline M.. vs. Haas Realty Company. 

Average annual earnings. 
4777. Cella, Rosa Delia va. United Scavonger Company and Ocean Accident and 
Guarantee Corporation, Ltd. 

Dependency. 
4054. Creque, Wm. J., va. Widgeon Gun Club of Nevada and London Guarantee and 
Accident Company, Ltd. 

Hernia. 
4508. Crosswhite, John, va. F. F. Flournoy and London Guarantee and Accident 
Company, a corporation. 

Extent and duration of disability. 
I.. A. 7. Cuff, Patrick Francis, va. Prudential Insurance Company of America, 

Extent of permanent disability. 
3638. Cummins, N., va. Alfalfa Milling Company and ^tna Life Insurance Com- 
pany, a corporation. 

Payment of medical bills. 
3443. Dabezlnovlch. J., va. New Idrla Quicksilver Mining Company. 

Payment of medical bills. 
4786. Dalgety, James, va. Moore & Scott Iron Works and JEtna, Life Insurance 
Company. 

Hernia. 
4883. Date, K., va. Lean and Monical. 

In course of employment. 
3405. Davenport, Audrey W., va. Charles Stearns &, Sons, Inc. 

Wilful misconduct 
4278. Davidson, Mrs. A. H., va. Cypress Lawn Cemetery Association and United 
States Fidelity and Guaranty Company. 

Dependency. 
3767. Davis, B. F.. va. Hammond Lumber Company. 

Extent and duration of disability. 
4633. Davis. Henry, va. Cowell Portland Cement Company and Bay Point and 
Clayton Railroad Company. 

In course of employment 
4704. Deam, Mrs. Margaret S. Rogers, va. Northwestern Pacific Railroad Company. 

Dependency. 
3593. Deane. Dorothy, va. American Woman Film Company. 

Extent and duration of disability. 
3684. De BoU, Geo. W., va. Tulare Planing Mill Company. 

Extent of permanent disability. 
4017. De Gutierrez, Maria Juarez, va. B. F. Graham. 

Average annual earnings. 
L.A.100.Deichen. T. A., va. Acme Brass Foundry Company. 

In course of employment 
3581. Delgardo, Alfredo Goncalves, va. E. V. Rideout and Ocean Accident and 
Guarantee Company. 

Extent and duration of disability. 
3650. Dellman, J. H., va. C. D. Beach and Pacific Coast Casualty Company and 
John C. Lynch, Receiver thereof. 

Extent of permanent disability. 
3055. De Murrieta, Teresa, va. Los Angeles Stone Company and Southern Surety 
Company. 

Average annual earnings. 
2865. de Pinho, Joao SImoes. and Maria Marques Vieira, va. California Navigation 
and Improvement Company. 

In course of employment. 
3725. Devaney, Oscar F., va. Hammond Lumber Company, a corporation. 

Extent of permanent disability. 
4304. Dick, Charles, va. Darwin Development Company and Guardian Casualty and 
Guaranty Company. 

Extent and duration of disability. 
4132. Dido, S., va. Pacific Sewer Pipe Company, a corporation, and State Compen- 
sation Insurance Fund. 

Hernia. 
4612. Diehl. Bumslde F., va. State ComRensatlon Insurance Fund. 

Disability result of injury. 
3814. Di Fiore, D. F., va. D. Di Flore Canning Company and Western Indemnity 
Company. 

Whether notice was given employer. 
2712. Digoncelli, Giovanni, va. L. B. White Lumber Company. 

Dependency. 
4568. DiUey, Richard George, va. Ontario Light and Power Company, a corporation, 
and State Compensation Insurance Fund. 

Extent of permanent disability. 
4730. Dimech, Angelo, va. Pacific Gas and Electric Company. 

In course of employment. 
4513. DIsburg, Matthew, va. Joseph Karrer. 

Extent of permanent disjiblllty. 
3793. Dobson, Sarah, va. Pacific Electric Railway Company. 

Dependency. 
4057. Dodge, Phoebe L., va. Albers Bros. Milling Co. et al. 

Disability result of Injury. 
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3560. Dodson, Rennie, va. Union Transfer Company and Hartford Accident and 
Indemnity Company. 

In course of employment 
4025. Dolbeer & Carson Lumber Company, va. Axel Jotinson. 

Extent and duration of disability. 
4882. Domenlghlnl. T., va. R. C. Storrie & Company and Guardian Casualty and 
Guaranty Company. 

Extent and duration of disability. 
4236. Doody, Archibald, va. California Walnut Growers Association and Western 
Indemnity Company. 

Extent and duration of disability. 
4257. Dom, Arthur F., va. Stanley S. Turner and Casualty Company of America, 

Elxtent of permanent disability. 
4773. Dorser, Jess William, va. James A. Hutchison. 

Average annual earnings. 
3972. Dorsey, Sarah E., and Elon J. Dorsey va. C. H. Hudson Construction Co. 

Dependency. 
L.A.61. Dotson, J. C, va. C. A. Sherrod and Maryland Casualty Company. 

Disability result of injury. 
L.A.109.Dougher, J. M.. va. Whitlock & Gorrill. 

Extent and duration of disability. 
4729. Dougherty, Margaret, va. Stetson-Renner Drayage Company. 

Dei>endency. 
4383. Downey, John Harvey, vs. Union Iron Works Company. 

Extent of permanent disability. 
3486. Doyle, Charles, va. Fruit Growers Supply Company and Guardian Casualty 
and Guaranty Company. 

Extent and duration of disability. 
3927. Drlscoll, William, va. William Dunne and United States Fidelity and Guaranty 
Company. 

Extent and duration of disability. 
4043. Drum, Hugh, va. Chanslor-Canfleld Midway Oil Company, a corporation. 

Extent of permanent disability. 
3695. Duckworth, T. W., va. The State of Cal., Southern California HospitaL 

Liability for funeral expenses. 
3950. Duhlne, Frank, va. Northern Redwood Lumber Company. 

Extent and duration of disability. 
3925. Dunaew, Nicholas, va. Universal Film Manufacturing Company, a corporation, 
and Royal Indemnity Company. 

Disability result of injury. 
3199. Duncan, D. G. va. Touraine Hotel and Fidelity and Deposit Company of 
Maryland. 

Disability result of Injury. 
4492. Duncan, G. W., and Mary Duncan, va. James Duncan et al. 

Dependency. 
3454. Duncan, Thomas, va. Oceanic Steamship Company and London Guarantee and 
Accident Company. 

Jurisdiction. 
4425. Dunstone, John R., va. Guardian Casualty and Guaranty Company. 

Hernia. 
4801. Duros, William, va. California and Hawaiian Sugar Reflning Company. 

Disability result of Injury. 
4699. Eaton, Fanny, va. C. H. Widemann and Royal Indemnity Company. 

In course of employment 
4512. Eberts, R. D., va. Moore & Scott Iron Works. 

Average annual earnings. 
L.A.48. Ek^cles, Robert A., va. Bishop & Company. 

In course of employment. 
4655. Eckstrom, Charles, va. W. B. Hunt 

Extent and duration of disability. 
3985. EMchholz. Chas. A., va. Union Iron Works. 

Extent of permanent disability. 
4140. Elliott, James, va. Moore & Scott Iron Works and Royal Indemnity Company. 

Extent and duration of disability. 
L.A.88. Elliott W. S., va. T. Nicholson, L. T. Mayo, and Fidelity and Casualty Com- 
pany of New York. 

Jurisdiction. 
4658. Ellis, Roy, va. The Examiner Printing Company, a corporation. 

Extent and duration of disabillty.* 
4567. Ely, George, va. Pioneer Truck Company and Royal Indemnity Company. 

Extent and duration of disability. 
4371, Eory, Henry, va. Hardenberg Mining Syndicate. 

Extent and duration of disability. 
4466. Ericksen, Olof, va. Ohman Hardware Company and Casualty Company of 
America. 

Average annual earnings. 
4227. Ertha, Peter, va. James Nugent and United States Fidelity and Guaranty 
Company. 

Extent and duration of disability. 
4562. Escloses, Emilie, va. Mountain King Mining Company. 

Dependency. 
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K.A.78. Esplnoza, P.. vs. Schireson Bros, and Southern Surety Insurance Company. 

Disability result of Injury. 
4797. Eustace. D. J., vs. Standard Auto Wrecking and Supply Company and Ocean 
Accident and Guarantee Corporation. 

In course of employment. 
3689. Fagberg, Piieme Marie, vs. Los Angeles Gas and Electric Corporation. 

Dependency. 
3659. Fairman, Loyal, vs. West Side Lumber Company and Pacific Coast Casualty 
Company, John C. Lynch, Receiver. 

Extent of permanent disability. 
3426. Farley, Martin, vs. H. J. Hughes and Guardian Casualty and Guaranty Co. 

Disability result of injury. 
3706. Farnham, Frederick, vs. Dalzell Mill and Western Indemnity Company. 

Lump sum settlement. 
3425. Farrar, Sibyl V.. vs. County of Los Angeles, California. 

Disability result of Injury. 
3299. Farrell, Emma C, vs. North Pacific Steamship Company. 

Jurisdiction. 
3908. Fearon, W. M., M.D., vs. James Rourke. 

Extent and duration of disability. 
3008. Fenner, Hilda, vs. California South Sea Navigation Company, a corporation. 

Jurisdiction. 
3754. Ferraris, Sam. vs. Peter La Franchlnl. 

Who was employer. 
3869. Usher. Jessie Margaret, vs. State Board of Harbor Commissioners. 

Dependency. 
L.A.54. Fisher, Ward L., M.D., and Frank Bonnet vs. George J. Weigle Estate and 
Royal Indemnity Company. 

Extent of permanent disability. 
4384. Fitzgerald, Edward, vs. Union Iron Works Company. 

Extent of permanent disability. 
3998. Fitzpatrick. Mrs. Angela L., vs. The Atchison. Topeka and Santa Fe Railroad 
Company. 

Dependency. 
4 864. neckner, L. M., vs. O. P. Fleckner and Employers* Liability Assurance 
Corporation. 

Employee or Independent contractor. 
4525. Fleming, Catherine, vs. Shell Company of California. 

Disability result of injury. 
3516. Fletcher, G. S., vs. Standard Oil Company of California, a corporation. 

Statute of limitations. 
4368. Fluth, R. E., vs. J. V. Perry and .^^tna Life Insurance Company. 

Extent of permanent disability. 
3723. Flynn. Ella. vs. Otzen Packing Company and State Compensation Insurance 
Fund. 

Extent of permanent disability. 
4905. Flynn. Patrick, vs. Swain & Hoyt and Guardian Casualty and Guaranty 
Company. 

Extent and duration of disability. 
3921. Foley, John, vs. United Railroads of San Francisco. 

Disability result of Injury. 
4381. Foley, L., vs. Balaklala Copper Company Consolidated, a corporation, and 
Guardian Casualty and Guaranty Company. 

Extent of permanent disability. 
4302. Foley, Martin, vs. California Baking Company and Casualty Company of 
America. 

Extent and duration of disability. 
4399. Fontaine. Pierre A., vs. People's Water Company. 

Termination of indemnity upon death of dependent. 
3496. Ford, Frank D., vs. George Young. 

Extent and duration of disability. 
3573. Fortson, W. S., Jr., vs. Perkins & Fortson. 

Extent and duration of disability. 
4317. Foster, Kate, vs. Southern Pacific Company. 

Dependency. 
4239. Fratangelo, Antonio, vs. S. F. Bennett and Ben Juarez. 

Extent and duration of disability. 
3813. Frazler. A. A., i;«. Northern Redwood Lumber Company and California. 
Casualty Company. 

Extent of permanent disability. 
L.A.125.Freeland, John Dwight, vs. City of Los Angeles. 

Injur>' in course of employment. 
4173. Fremeau. Louis J., vs. Crown Stage Company, E. L. Deacon and A. B. Watson, 
a copartnership. 

Stipulations. 
L.A. 130. French, C. I)., vs. Mrs. Marie E. Firman and the M. E. Firman Detective 
Company. 

Payment of medical bills. 
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3518. Krlekin. Andrew, vs. Oceanic Steamship Company and London Guarantee and 
Accident Company. 

Extent and duration of disability. 
3510. Froelic, Theodore, vs. Pacific Gas and Klectric Company. 

Extent and duration of disability. 
L.A.146.FrymIer, B. F., vs. Golden State Tuna Packing Company and Employers' 
Liability Assurance Corporation, Ltd., of London, England. 

In course of employment. 
1675. Fukui, Seklyo, vs. Y. Ito. 

Dependency. 
3939. Fulton, Dorsey B., and Mrs. Jeanette E. Murray, vs. Yard and HItchborn and 
The Casualty Company of America. 

Dependency. 
3478. Ftissner, Gustav vs. Weaver Roof Company and uEtna Life Insurance Com- 
pany. 

Disability result of injury. 
3496. Gad well, L., vs. Red River Lumber Company. 

Extent and duration of disability. 
4130. Gaines, Mary K., vs. Pacific Electric Railway Company, a corporation. 

Dependency. 
4584. Gamito, Antonio Lopez, vs. Winters Canning Company and Casualty Company 
of America. 

Extent of permanent disability. 
2868. Garland, Fannie, widow of George Garland, deceased, vs. Oser and Berg, and 
-^tna Life Insurance Company. 

Payment of compensation. 
4073. Gaspodnetlch, Tom, vs, Spreckels Sugar Company. 

Extent and duration of disability. 
4390. Gass, Mrs. Fannie C, vs. The Masonic Cemetery Association, and the Royal 
Indemnity Company. 

Indemnity. 
3791. Gauci, GIo Botta, vs. Blake Brothers Company. 

Dependency. 
3911. Gault, Eva Bell, vs. Phillips & Van Orden Company. 

Proximate cause of death. 
4015. Gerard, August, vs. Mammoth Copper Mining Company, of Maine. 

Extent of permanent disability. 
4286. Ghigonettl, B., vs. Pacific Box Factory and Western Indemnity Company. 

Extent of permanent disability. 
4805. Ghlringhelll, Natale, vs. F. Rolandl. 

Payment of medical bills. 
L.A.96. GIbbs. Elizabeth DeWitt, vs. Southern California Edison Company. 

Dependency. 
3321. GiovannettI, Venanzio, vs. California Stevedore and Ballast Company and 
Ocean Accident and Guarantee Corporation. 

Jurisdiction. 
1830. Gjelvlk, Edward Olal, vs. Central Eureka Mining Company, a corporation. 

Dependency. 
3473. Gleason, C. C, vs. C. A. Day, and New England Equitable Insurance Company. 

Extent and duration of disability. 
3574. Gleeson, Thos. J., vs. Mrs. Nellie Doran. 

Extent and duration of disability. 
4299. Gleser, Mathias, vs. Ralf Relnstadler. 

Average annual earnings. 
3309. Godlna, Alejandro, vs. Chadwlck & Sykes and Guardian Casualty and Guar- 
anty Company. 

Proximate cause of disability. 
3194. Godsll, R., vs. Merchant, Manufacturers and Employers Association, and 
Fidelity and Deposit Company of Maryland. 

In course of employment. 
4572. Goetsch, Carl, vs. I. W. Shirley and Casualty Company of America. 

Disability result of injury. 
4292. Gold, Bertha A., vs. San F'ranclsco Bridge Company. 

Dependency. 
4129. Gomez, Mercedes Higuera, by Alejo Lastra Gromez, her attorney-in-fact, vs. 
Blake Bros. Company. 

Dependency. 
3546. Gonsalves,Manuel, vs. Pacific Pipe and Tank Company and California Casualty 
Company. 

Disability result of Injury. 
4162. Gonzales, Gregorlo, vs. C. J. Kuback Company and Maryland Casualty Com- 
pany, a corporation. 

Extent and duration of disability. 
3726. Gregory, Hilda P., vs. Grace Steamship Company of New York. 

Fact of emoloyment. 
3490. Gregory, S. M., vs. The County of Monterey. 

Extent and duration of disability. 
4878. Gordon, Mary D., vs. Fairchild Gllmore Wilton Company. 

Dependency. 
L.A.59. Gorman, Bert, vs. Keystone Film Company. 

Extent of permanent disability. 
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4671. Goulurt, Antonio Garcia, vs. Olympian Dredging Company and ^Etna Life 
Insurance Company. 

Extent and duration of disability. 
3108. 2601. Gragg. Homer C. vs, J. B. GUI et al. 

In course of employment. 
4158. Granim, Joseph S.. vs. James Willison. 

Who was employer. 
4560. Green, Edith, va. Shaw Lumber Company and Guardian Casualty and Guaranty 
Company. 

Disability result of Injury. 
3288. Gray, G. H., va. J. T. Cornwall and London Guarantee and Accident Company. 

In course of employment. 
2707. Green, Mrs. Martha, va. California South Sea Navigation Company and North 
Pacific Steamship Company. 

Jurisdiction. 
2263. Greenberg, Morris, va. New Leather Goods Company. 

In course of employment. 
4018. Gregory, Amelia A., va. County of Los Angeles. 

Dependency. 
4064. Grenny, William, va. Mesmer & Rice and Georgia Casualty Company. 

Extent of permanent disability. 
4817. Grlcsbaum. F. J., va. Great Western Electro-Chemical Company and London 
Guarantee and Accident Company, Ltd. 

Extent and duration of disability. 
4938. Griffin, William, va. Union Iron Works. 

Extent of permanent disability. 
4395. Grimes. Ezra, va. City of Los Angeles, Play Ground Department. 

Disability result of injury, 
4078. Groboske. John, va. Erlcksen & Petersen and Guardian Casualty and Guar- 
antee Company. 

iiixtent and duration of disability. 
4246. Grover, Mrs. S. M., va. Anaheim Sugar Company. 

Dependency. 
1854. Groves, Cleveland H., vs. Graff Construction Company. 

Extent and duration of disability. 
3686. Guardian Casualty and Guaranty Company va. Joseph Vitt 

Necessity for amputation. 
4696. Gustaf.son, Alfred, va. Bayside Lumber Company and State Compensation 
Insurance Fund. 

Disability result of injury. 
3271. Guthrie, J. G., va. W. R Morrison and Ocean Accident and Guarantee Cor- 
poration. 

Extent of permanent disability. 
L.A.66. Gwin, J. W.. va. F. S. Kimball and Employers' Liability Assurance Corpora- 
tion, Ltd. 

Payment of medical bills. 
3619. Haas, John, va. F. W. Stagg. 

Payment of medical bills. 
3984. Haller. Ella. va. George Ryan and Southern Surety Insurance Company. 

Dependency. 
2682. Flail. Mary J., va. California South Sea Navigation Company. 

Jurisdiction. 
3896. Hall, Mrs. Nellie McCowen. va. Giant Powder Comrnny. 

Dependency. 
L.A.21. Hall, W, D,, Company and The Southern Surety Company va. Manuel VlUa- 
Vicencio. 

Extent and duration of disability. 
4264. Haller, C. A., va. Arthur Kunze and Michael Conway. 

Extent and duration of disability. 
3715. Halllday, Walter T., v«. Golden West Brewery Company and Casualty Recip- 
rocal Exchange. 

Average annual earnings. 
4758. Hammon, Harry Davis. San Francisco, known as H. B. Moore, Woodland, va. 
Pacific Gas and Electric Company. 

Extent and duration of disability. 
4160. Hammond Lumber Company va. V. Janicata. 

Wilful misconduct. 
4195. Hanson, Arthur, va. Corcoran Department Store, a corporation, and Fidelity 
and Casualty Company of New York, a corporation. 

Disability result of Injury. 
4608. Hansen. C, va. E. A. Howard & Company and ^^tna Life Insurance Company. 

Average annual earnings. 
4825. Hansen, George, va. Union Tool Company, a corporation, and London Guaran- 
tee and Accident Company, Ltd. 

Wilful misconduct. 
3850. Hardy. Mark, va. Sutton & Hamilton and Royal Indemnity Company. 

Extent and duration of disability. 
3451. Michael, Harkins, va. San Francisco and Portland Steamship Company and 
Guardian Casualty and Guaranty Company. 

Jurisdiction. 
4373. Harrington, James, va. Union Lumber Company. 

Extent of permanent disability. 
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L.A. 11 T.Harris, Mrs. Mary E., vs. Los Angeles Soap Company, a corporation. 

Dependency. 
4716. Harter, M. W., vs. Weed Lumber Company. 

Dependency. 
3370. Harter, Richard, vs. Lee M. Ford. 

Wilful misconduct. 
3673. Hartwell, Ella A., vs. Quincy Lumber Company and Pacific Coast Casualty 
Company, John C. Lynch, Receiver. 

Dependency. 
3995. Haskins, Mabel S., vs. California Food Products Company. 

ract of employment. 
3801. Hastings, T. J., vs. Llewellyn Iron Works, a corporation. 

Payment of medical bills. 
3604. Hawkins, Wallace, vs. Tony Damico. 

Extent of permanent disability. 
4656. Hawkins, W. J., vs. San Mateo Dairy Company. 

Payment of medical bills. 
4727. Hayden, Mary A., vs. W. R. Zumalt and JSina, Life Insurance Company. 

Dependency. 
3681. Heacock. Ida May, vs. State of California (Fish and Game Commission). 

Dependency. 
3333. Heafty, William, vs. McCloud River Lumber Company. 

Extent and duration of disability. 
4582. Healy, P. J., vs. I. Goldman. 

Statute of limitationa 
3635. Henderson, Dr. Andrew M., vs. Phoenix Milling Company and Western Indem- 
nity Company. 

Average annual earnings 
4428. Hendrick, Joe, vs. MacArthur Brothers and Guardian Casualty and Guaranty 
Company. 

Extent of permanent disability. 
3463. George, Henry, vs. Northern Redwood Lumber Company and California 
Casualty Company. 

Whether notice was given employer. 
4670. Henry, John, vs. Symon Bros, and Guardian Casualty and Guaranty Company. 

Extent and duration of disability. 
3824. Henry, Joseph, vs. Imperial Telephone Company, a corporation. 

Extent and duration of disability. 
4640. Henry, Melba, by William A. Henry, her guardian ad litem, vs. Newman 
Magnin & Company and Georgia Casualty Company. 

Payment of medical bills. 
3017. Hepp, Joseph, vs. Crescent City Transportation Company. 

In course of employment. 
L.A.29. Herkelrath, A. V., vs. Field Electrical Company and Employers' Liability 
Assurance Corporation. 

Extent and duration of disability. 
4055. Hernandez, Veronica Gonzales, vs. Harvard Mine. 

IDenendencv 
4491. Herrington, Ida E., vs. City Market of Los Angeles, a corporation. 

Disability result of Injury. 
3735. Hickey, A. C. vs. Jesse L. Lasky Feature Play Company, a corporation, and 
Royal Indemnity Company, a corporation. 

Average annual earnings. 
3419. Higuera, Maria Antonia, etc., vs. San Clemente Sheep Company and United 
States Fidelity and Guaranty Company. 

In course of employment 
4141. Hildebrand, Mrs. Annie, vs. California Cafe, Inc., and United States Fidelity 
and Guaranty Company. 

Dependency. 
3357. Hill, Frank W., vs. Red River Lumber Company. 

Disability result of Injury. 
3559. Hilliard, C. F., vs. Red River Lumber Company. 

Extent and duration of disability. 
4794. HIrt, Edward J., vs. F. J. Robinson, W. W. Robinson and A. Wilcox, doing 
business under the firm name of the "Palace Market." 

Disability result of injury. 
4022. Hodak, John, vs. Western Hardwood Manufacturing Company, a corporation, 
John Mitrovich and United States Casualty Company. 

Extent and duration of disability. 
3683. Hoelling. Henry Wm., vs. Edward Hutz. 

Hernia. 
2713. Holland. Elizabeth A., vs. California South Sea Navigation Company. 

Jurisdiction. 
3688. Holzhauser, Charles, vs. Pioneer Market, Huston & Paulson, proprietors, and 
Royal Indemnity Company, a corporation. 

In course of employment. 
4218. Hook, J. A., vs. J. D. DeWitt and Georgia Casualty Company. 

In course of employment 
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3865. Hopkins, C. A., Applicant, vs. W. E. Noll and Employer.'' Liability Assurance 
Corporation, Ltd., of London, Englana, Defendants. 
Proximate cause of disability. 
4300. Hopps, William Summerville, va. C. C. Mor.se & Company and Fidelity and 
Casualty Company of New York. 
Extent of permanent disability. 
3647. Horn, Charles, va. Mojave Tungsten Company, a corporation, and State Com- 
pensation Insurance F\ind. 
In course of employment. 
4770. Hovis, Dencll and Goldie Hovis, minors, by their guardian ad litem and 
trustee, L. R. Hovis, vs. Standard Oil Company. 
Dependency. 
4250. Howard, W. C, va. Wood Lumber Company, a corporation, and Western 
Indemnity Company, a corporation. 
Extent and duration of disability. 
4439. Hubert, Joseph J., va. Kellogg Toasted Corn Flake Company. 

Payment of medical bills. 
4213. Hubbard, G. A., va. Venice, California, a municipality. 

Extent and duration of disability. 
4734. Huddle. William, v». W. B. Parsons and Employers' Liability Assurance 
Corporation. 
In course of employment 
3561. Hudson, Edna, va. Home Laundry Company and Casualty Company of 
America. 
Wilful misconduct. 
4084. Hudson, Ruth, vs. Martin Abramson et al. 

Proximate cause of death. 
3545. Hunter, Robert E., vs. E. J. Linden. Daniel Geary, International Shipping 
Company and Union Lumber Company. 
Who was employer. 
4553. Hunter, Thomas M., vs. W. A. Hammond Company, Royal Indemnity Com- 
pany, Mrs. Ernest M. McKee and Ernest M. McKee. 
Who was employer. 
4422. Hunting, Bert, vs. Holt Manufacturing Company and ^tna Life Insurance 
Company. 
Extent and duration of disability. 
4689. Hurst, Paul G., vs. Hercules Powder Company, a corporation. 

Extent and duration of disability. 
4237. Hyde, C. R,, vs. C. C. Weiss and London Guarantee and Accident Company, 
a corporation. 
Payment of medical bills. 
3110. Hyde. Margaret, vs. Royal Indemnity Company and Associated Oil Company. 

Intoxication. 
3656. Incrocci, Alfredo, vs. Navarro Lumber Company and Guardian Casualty and 
Guaranty Company. 
Lump sum settlement. • 
4663. Indian Valley Railroad and Frankfort General Insurance Company vs. Gust 
Koutoulas. 
Hernia. 
3860. Irving, Archibald D., vs. J. A. Kappenmann and Globe Indemnity Company, 
a corporation. 
Extent and duration of disability. 
L.A.67. Jackson, Mary I., vs. Columbia Oil Producing Company and New Amsterdam 
Casualty Company. 
Proximate cause of death. 
4750. Jacobsen, Mrs. M., vs. John Hoffman and Massachusetts Bonding and Insur- 
ance Company. 
Wilful misconduct. 
4104. Jacobsen, Sophus, vs. Albion Lumber Company. 

Statute of limitations. 
3849. Jenkins, Catherine, vs. Pacific Portland Cement Company, consolidated, a 
corporation, and JEltna, Life Insurance Company, a corporation. 
Arising out of employment. 
3446. Jenkins, Jennie McMurry, vs. Keystone Film Company, a corporation, and 
New Amsterdam Casualty Company, a corporation. 
Payment of medical bills. 
3795. Jensen, Hans, vs. Villa Rest Hotel and Mrs. C. B. McCarthy. 

Extent and duration of disability. 
4403. Joehnck, Fred, vs. John O'Brien and Casualty Company of America. 

Extent of permanent disability. 
3744. Johanson, John P., vs. Martin Petersen and Southern Surety Company. 

Extent and duration of disability. 
2494. Johnson, D. A., vs. Chas. A. Taylor and The Employers' Liability Assurance 
Corporation, Limited. 
Extent of permanent disability. 
4166. Jonnson, Mrs. Carrie, In the matter of. Dependent, vs. The St. Helens Ship- 
building Company, Employer, and the Royal Indemnity Company. 
Dependency. 
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4874. Johnson, David, vs. Clinton Construction Company and London Guarantee and 
Accident Company, Limited. 

Extent and duration of disability. 
4367. Johnson, Earl B., vs. S. T. Johnson Company, and State Compensation Insur- 
ance Fund. 

Proximate cause of disability. 
4412. Johnson, Ernest, va. Haviside, Withers & Davis and London Guarantee and 
Accident Company, Ltd. 

Extent and duration of disability. 
3584. Johnson, Gust, vs. Hercules Powder Company. 

Average annual earnings. 
3941. Johnson, M. J., va. City of Los Angeles. 

Extent of permanent disability. 
4274. Johnson, Mary, va. Western Fuel Company. 

Dependency. 
4156. Jolllflf, Allen N., va. State Highway Commission. 

Extent of permanent disability. 
4086. Jones, Jennie Norman, va. Walker Mining Company. 

Award by stipulation. 
3729. Jones, J. T., va. California Construction Company and Maryland Casualty 
Company. 

Extent and duration of disability. 
4045. Jones, Mrs. Mary Ann, va. The Red Bank Mining Company. 

Dependency. 
4199. Jones, Morgan, va. Northwestern Pacific Railroad Company. 

Extent of permanent disability. 
3501. Jordan, Erving Summer, va. Harris Manufacturing Company and Georgia 
Casualty Company. 

In course of employment. 
4532. Jordan, G. N., va. F. J. King. 

Disability result of injury. 
4506. Jorgensen, C, va. The Greater City Lumber Company and -<Etna Life Insur- 
ance Company. 

Extent and duration of disability. 
4090. Joyce, John, va. Union Iron Works. 

Disability result of injury. 
4676. Juretich, Andrew, vs. Bunker Hill Mining Company and State Compensation 
Insurance Fund. 

Extent and duration of disability. 
4186. Kallislch, Tony, va. The Associated Warehouse Company and State Compen- 
sation Insurance Fund. 

Extent of permanent disability. 
4880. Kashiwagi, T., va. C. S. Judson and Ocean Accident and Guarantee Corpora- 
tion, Ltd. 

Extent of permanent disability. 
3926. Keegan, Frank J., va. F. Schrelber and Southern Surety Company. 

Extent and duration of disability. 
4631. Keeley, May, vs. Mead Company, Inc., and State Compensation Insurance 
Fund. 

Proximate cause of disability. 
945. Kelley, J. B.. vs. C. M. Manley, Jesse Marks and Massachusetts Bonding and 
Insurance Company. 

Extent and duration of disability. 
4477. Kellogg, H. N., vs. Klopstock Brothers and Fidelity and Casualty Company 
of New York. 

Extent and duration of disability. 
4284. Kellogg, Marguerite, vs. Board of State Harbor Commissioners. 

Award on stipulations. 
4354. Kelly, A. S., vs. San Francisco and Oakland Terminal Railway. 

Extent and duration of disability. 
4763. Kelly, D. J. vs. Casey Branham. 

Extent and duration of disability. 
4796. Kelly, George, vs. Red River Lumber Company. 

Dependency. 
3353. Kelly, Hugh, vs. North Pacific Steamship Company. 

Jurisdiction. 
3834. Kelly, P. J., vs. Henry J. Ol.sen. 

Extent and duration. 
4747. Kelly, Patrick, vs. L. J. Sklrvlng. 

Proximate cause of disability. 
3524. Kelsey, J. F., vs. Union Oil Company. 

Intoxication. 
4418. Kelso, Lottie L., vs. O. Frederlckson and George Shannon. 

Dependency. 
4070. Kemp, Alberta V., vs. Board of Public Service Commissioners of the City 
of Los Angeles. 

Dependency. 
3804, Kenaston, Oda, vs. Pacific Telephone and Telegraph Company. 

Dependency. 
4341. Kennedy, William, vs. American Can Company. 

Disability result of Injury. 



Digitized by 



Google 



438 CASES DECIDED AND NOT REPORTED. 

3233. Kerr, James, vs. Otto C. Guenzel. 

Proximate cause of death. 
L.A.25. Kerwin, Pat, va. Kellerman & Vegras. 

Extent and duration. 
3802. Kimball, J. E., V8, H. F. Beauchamp and Southern Surety Company. 

Extent of permanent disability. 
4675. King:, E. G., va. H. V. Hobson and JEHna, Life Insurance Company. 

Liability for medical expense. 
3492. Kirch, Otto J., va. F. S. Hall. 

Proximate cause of disability. 
4920. Kittler, Edward, va. M. D. Eberwein. 

Liability for medical expense. 
3391. Kiyama. C. va. Leslie Salt Refining Works and Fidelity and Deposit Company 
of Maryland. 

Extent and duration. 
4146. Klatz, Louis, va. Louis Waxman, doing business as New Vienna Bakery. 

Extent and duration. 
3616. Knox, Wm., va. F. Templln. 

Extent and duration. 
3439. Koch, Bessie, va. Bill Kendro. 

Extent and duration. 
4834. Konstantine. K., va. Hammond Lumber Company. 

Extent and duration. 
2687. Koppel, Mrs. Mollle, va. California South Sea Navigation Company. 

Jurisdiction. 
4838. Kramer, Mathilda, va. Ernest Schmidt. 

Duration and extent. 
L.A,11. Kristich. John. va. Bent Brothers (A. S. and H. S.), and ^tna Life Insur- 
ance Company. 

Proximate cause of disability. 

2947. Krouses, Nick, va. F. Rolandl and California Casualty Company. 

Employer or independent contractor. 
4365. Krpan, Nick, va. The Mountain Copper Company. 

Extent and duration. 
4785. Kruse, Albert, va. State Compensation Insurance Fund and Grace Bros. 

Extent and duration. 
4458. Kruse, Ruby, va. Thompson Bros. 

Average annual earnings. 
4756. Kuehl, Henry, va. J. G. Roseborough, doing business as Mission Valley Rock 
Crusher. 

Proximate cause of disease. 
3742. Kutch, O. W., vs. Frankfort General Insurance Company. 

Disability result of Injury. 
3587. Labowitch, Sophie, va. Israel Meyers. 

Dependency. 
4358. Lacher, Mrs. J. B., va. Mountain King Mining Company. 

Cause of death. 
3930. Ladd, Charles F., va. Pacific Telephone and Telegraph Company. 

Extent and duration. 
4385. La Follette, C. H., va. Wm. Simpson Construction Company and Maryland 
Casualty Company. 

Extent and duration. 
3769. Lamarra, J., va. Geo. Franks Fruit Company, a corporation, and The Employ- 
ers' Liability Assurance Corporation of London, a corporation. 

Hernia, 
4593. Lamborn, H. M., va. Healy-Tlbbetts Construction Company and Maryland 
Casualty Company. 

Extent and duration. 

2948. Lamot, John. va. Plymouth Consolidated Gold Mining Company and Guardian 

Casualty and Guaranty Company. 

Extent of permanent disability. 
3884. Lane. John A., va. Pinal Dome Oil Company, a corporation, and Maryland 
Casualty Company, a corporation. 

Extent and duration. 
L. A. 14 O.Lang. Harold J., va. Western Lithograph Company. 

Extent and duration. 
4432. Lehman, Charles A., va. A. Hamburger & Sons Company. 

Extent and duration. 
4430. Lehone, John, va. Contra Costa Construction Company and Guardian Casualty 
and Guaranty Company. 

Extent of permanent disability. 
4044. Larimer. Rush Gibson, vs. The City of Los Angeles. 

Dependency. 
2976. LarrabaHter. Maria, va. California South Sea Navigation Company. 

Jurisdiction. 
4288. Lawrence, Margaret E., vs. Hercules Powder Company. 

Average annual earnings. 
3347. Lazansky, Oscar, vs. French American Wine Company. 

EJmployee or Independent contractor. 
4243. Leard, William, vs. Noble Electric Steel Company. 

Extent and duration. 
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3200. Le Brun, J. A., vs. Giant Powder Company, Consolidated. 

Extent and duration of disability, 
3444. Lee, John R., va. J. F. Fay. 

Cause of disability. 

3811. Leon, Geo. M., vs. Mahoney Brotiiers and Ocean Accident and Guarantee 

Company. 
Extent and duration of disability. 
3783. Leon, J., vs. Estate of Thomas E. Yerxa and State Compensation Insurance 
Fund. 
Extent and duration of disability. 
4780. Leveroni, L., vs. Charles Cappal. 

Liability for medical treatment. 
3768. Lewis, Mrs. C. E., vs. Atchison, Topeka and Santa Fe Railway Company. 

Dependency. 
3914. Lewis, Sylvester, vs. Southern Surety Company and M. H. Yancey. 

Course of employment. 
4829. Lindle, Hersie D., vs. Royal Indemnity Company. 

Dependency. 
3756. Linger, Charles, vs. National Ice and Cold Storage Company. 

Extent of permanent disability. 
4614. Locke, J. C, vs. Owl Drug Company. 

Disability result of injury. 
4645. Loftis, Thomas W., vs. Robertson and Gillespie and Royal Indemnity Company. 

Extent and duration of disability. 
4319. Long, E. L., vs. J. Simon Fluor and Casualty Company of America. 

Course of employment. 
3935. Long, S. G., Jr., vs. Union Iron Works, a corporation. 

Extent and duration of disability. 
4760. Long, V. W., vs. L. A. Danner Company and Globe Indemnity Company. 

Extent of permanent disability. 
3678. Lopez, John, vs, John Twigg & Sons. 

Extent of permanent disability. 
4336. Lowdermilk, N. C, vs. Wood Manufacturing Company and Casualty Company 
of America and its Receiver, the New York Insurance Commissioner. 
Extent and duration of disability. 
4072. Lowe, Hugh O., vs. Illinois Pacific Glass Company and Hartford Accident and 
Indemnity Company. 
Medical treatment. 
4824. Lueder, G. H., vs. New Breakers Cafe, Incorporated, and United States 
Fidelity and Guaranty Company. 
Hernia. 
L.A.77. Luna, Jesus, vs. Southern California Iron and Steel Company, a corporation, 
and London Guarantee and Accident Company, a corporation. 
Liability for medical expenses. 
4092. MacBrlde, Eldon, v«. Burns Manufacturing Company and Guardian Casualty 
and Guarantee Company. 
Award on stipulations. 
3816. MacTaggart, Archie, vs. Associated OH Company and Royal Indemnity Com- 
pany. 
Liability for medical expenses. 
3675. McAllister, Walter, vs. Robertson & Casson and Pacific Coast Casualty Com- 
pany and John C. Lynch, Receiver thereof. 
Extent of permanent disability. 
4461. McCaleb, Herbert S., a minor, by W. H. McCaleb, his guardian, vs. Francis T. 
Underbill and Casualty Company of America. 
Extent and duration of disability. 
3631. McCormick, Blanche A., vs. The Owl Drug Company and Fidelity and 
Casualty Company of New York. 
Fact of accident; 

3812. McCracken, A., vs. Southern California State Hospital and Board of Control 

of the State of California. 
Extent of permanent disability. 
4234. McCrossen, J. J., a minor, by J. B. McCrossen, his guardian ad litem, vs. 
Greater San Francisco Stable Company and C. McKInnon. 
Jurisdiction. 
3822. McCullough, Mark, vs. Oriental Gold Mining Company and ^tna Life 
Insurance Company. 
Extent of permanent disability. 
4014. McDaniel, V. B., vs. Northern California Power Company, Consolidated. 

Extent and duration of disability. 
4620. McDermott, Catherine, vs. H. W. Nebel & Sons and Employers' Liability 
Assurance Corporation. 
Dependency. 
Z&75. McDonagh, John A., vs. American Woman Film Company, J. Farrell Mac- 
Donald and Western Indemnity Company. 
Who was employer. 
4722. McDonald, A. F., vs. American Magrneslte Company, a corporation, and ^^tna 
Life Insurance Company, a corporation. 
Extent and duration of disability. 
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4604. McFadden, B., vs. Orange Blossom, Inc., and Western Indemnity Company. 

Extent and duration of disability. 
35.^19. McFarland, James, vs. Midway Pioneer Truck Company and United States 
Fidelity and Guaranty Company. 

Extent and duration of disability. 
4684. McGrew, Charles T., vs. W, B. Hunt & Son. 

Extent and duration of disability. 
2692. Mclnnes, Elizabeth. V8. California South Sea Navigation Company, a corpora- 
tion, and North Pacific Steamship Company, a corporation. 

Jurisdiction. 
4607. Mclntyre, Annie, and Arthur Faraday, a minor, by his guardian ad Utem^ 
Annie Molntyre, vs. Eagle Laundry Company. 

Wilful misconduct. 
4 818. McKee, Robert, vs. Alameda Sugar Company and Globe Indemnity Company. 

Disability result of Injury. 
L.A.60. McKern, A. P., vs. Fullerton Oil Company. 

Extent and duration of disability. 
3599. McLeod, W H., vs. Bates, Borland & Ayer and Guardian Casualty and 
Guaranty Company. 

Arising out of employment. 
4617. McLInden, Hannah, vs. Pacific Steamship CompJany. 

Jurisdiction. 
4316. McMullen. Oscar M., vs. Western Union Telegraph Company. 

Disability result of injury. 
3863. McNeil. Hector, vs. Wet Wash Laundry, a corporation, and Fidelity and 
Casualty Company of New York. 

Course of employment. 
3876. McNichols, Anna A., vs. The Tungsten Mines Company. 

Dependency. 
4229, McPherson. D. J., vs. Moore & Scott Iron Works and Royal Indemnity Com- 
pany. 

Lump sum settlement. 
3916. McShea, Lenore, vs. Curtis Olive Corporation, and ^^tna Life Insurance 
Company. 

Extent and duration of disability. 
4790. Maag. F. F., vs. Dinwiddle Construction Company and .<^tna Life Insurance 
Company. 

Extent and duration of disability. 
4815. Maben. R. A., vs. R. C. Storrie and Company and Guardian Casualty and 
Guaranty Company. 

Extent of permanent disability. 
3390, MachI, John, vs. San Francisco and International Fish Company and Casualty 
Company of America. 

Extent and duration of disability. 
4735. Macias, Elias, vs. Spring Valley Water Company and F. H. Palmer and A. D. 
McBryde, copartners under the firm name of "Palmer & McBryde." 

Extent and duration of disability. 
4495. Macleod, William Alexander, vs. R. E. Danaher Company, a corporation, and 
London Guarantee and Accident Company, a corporation. 

Average annual earnings. 
4091, Madden, Margaret, vs. Great Western Power Company. 

Death result of injury. 
4639. Madeddu, Salvatore, vs. South Eureka Mining Company. 

Extent and duration of disability. 
3829. Madera Sugrar Pine Company vs. John Pappas. 

Lien for board. 
3476. Magula, Mathias. vs. Hans Ahrensberg and Peter Petersen. 

Extent and duration of disability. 
4844. Maher, James, vs. R. B. Swayne, Incorporated, and Massachusetts Bonding 
and Insurance Company. 

Medical liability. 
4392. Mahoney, Denis, vs. Pacific Telephone and Telegraph Company. 

Disability result of Injury. 
4664. Makl, Yoshlno, vs. Leslie Salt Refining Company, a corporation, and Maryland 
Casualty Company. 

Extent of permanent disability. 
4008. Malatesta. Giuseppe, vs. Western Meat Company. 

Extent of permanent disability. 
4142. Maley, Frank, vs. Berkeley Electric Company and Royal Indemnity Company. 

Employee or Independent contractor. 
3394. Malmstrom, F., vs. Alaska Packers Association. 

Jurisdiction. 
3433, Mangana, Jose M,, vs. Stockton Terminal and Eastern Railway. 

Extent and duration of disability. 
4529. Mansfield, A. G.. vs. W. A, Duncombe and W. M. Knapp. 

Who was employer. 
4526. Maraschin. Louis, vs. Mammoth Copper Mining Company of Maine. 

Extent and duration of disability. 
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3529. Marcus. Lulu J., vs. Southern California Iron and Steel Company, and London 
Guarantee and Accident Company, Ltd. 

Dependency. 
4362. Marianl. Laterza, vs. United Railroads of San Francisco. 

Dependency. 
4605. Marks. Jack, vs. The Mountain Copper Company, Ltd. 

Jurisdiction. 
L.A.64. Marquez, Bernardino, vs. Santa Ana Cooperative Sugar Company and Ocean 
Accident and Guarantee Corporation. 

Dependency. 
3702. Martin. A., vs. Jolm P. O'Neal and Pacific Coast Casualty Company, John C. 
Lynch, Receiver. 

Extent of permanent disability. 
4879. Martin, Willie Mai. i'«. Los Angeles Railway Corporation. 

Award on stipulations. 
3270. Martinelll, U. J., and J. S. Bacon, vs. Maryland Casualty Company. 

Disability result of injury. 
4374. Martinez, B., vs. H. G. Fenton and Georgia Casualty Company, 

Liability of employer for prior injury. 
3393. Martorus, George, vs. Moore & Scott Iron Works. 

Hernia. 
4784. Marvel, Danford, minor, by his guardian ad litem and trustee, Dora L. Marvel, 
vs. L. R. Davis, doing business as East San Diego Garage. 

Extent and duration of disability. 
4049. Masoner, Louisa M., vs. City of Long Beach. 

Cause of death. 
3248. Massetti Modesto, vs. Llewellyn Iron Works. 

Extent of permanent disability. 
4100. Matranga, Vincent C, vs. Southern Pacific Company. 

Extent and duration of disability. 
4388. Matter, A., vs. Union Iron Works. 

Extent of permanent disability. 
4293. Meggs, Elijah P., vs. Sherry Bros. (Stanislaus Creamery). 

Employment. 
L.A.120.Mejia, Garvlno, vs. Atchison, Topeka and Santa Fe Railway Company. 

Dependency. 
3537, MelesI, Joe, vs. Northwestern Pacific Railroad Company. 

Lump sum settlement 
3770. Mendlble. A. R., vs. Darby Boiler Works, a corporation. 

Extent of permanent disability. 
3940. Mendotte, Amy, vs. Fullerton Laundry Company. 

Jurisdiction. 
L.A. 13 I.Merrill, Walter Gordon, vs. Los Alamitos Sugar Company. 

Dependency. 
4601. Mertens, William, vs. Inyo Investment Company and Employers' Liability 
Assurance Corporation. 

Extent and duration of disability. 
4581. Meyer, Christian, vs. Natomas Consolidated Company and State Compensation 
Insurance Fund. 

Extent and duration of disability. 
3341. Meyer, Fred, vs. Union Iron Works. 

Extent and duration of disability. 
3713. Meyer, M. E.. vs. Lyon Storage Company and ^tna Life Insurance Company. 

Disability — Traumatic neurosis. 
4521. Meyers. George E., vs. Union Iron Worka 

Extent of permanent disability. 
4913. Michaelsen, John, vs. Mangrum & Otter and State Compensation Insurance 
Fund. 

Extent and duration of disability. 
3253. MignosI, R., vs. California Transportation Company. 

Extent and duration of disability. 
4281. Miller, A. W., vs. State Compensation Insurance Fund. 

Hernia. 
3297. Miller, Grace A., vs. City of Oakland. 

Payment of medical bills. 
4179. Miller, George H., vs. James Shultz Lumber Company. 

Wilful misconduct. 
3858. Miller, John M., vs. Pacific Mall Steamship Company and Guardian Casualty 
and Guaranty Company. 

Extent and duration of disability. 
4338. Miles, William P., vs. Hume-Bennett Lumber Company and Guardian Casualty 
and Guaranty Company. 

Extent of permanent disability. 
4013. Miller, Otto, vs. Union Iron Works Company, a corporation. 

Extent and duration of disability. 
4416. Miller, P. C, vs. James Lentholtz and the Employers* Liability Assurance 
Corporation, Ltd. 

Extent and duration of disability. 
4360. Miller, R. E.. vs. J. A. W. Melllng and State Compensation Insurance Fund. 

Extent and duration of disability. 
L.A.19. Miller, W. J., vs. West Coast Drilling and Construction Company and London 
Guarantee and Accident Company, Ltd. 

Insurance coverage. 
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UA.llO.Milner, Ralph C, vs. Anaheim Sugar Company, a corporation, and Georgli 
Casualty Company, a corporation. 

Extent of permanent disability. 
5003. Miskel, D., vs. Union Iron Works Company. 

Extent of permanent disability. 

3481. Misklin, Mary, V8. Saunders Preserve Company and London Guarantee and 

Accident Company. 
Hernia. 
2715. Mitchell, Sarah J., vs. California South Sea Navigation Company, a corpora- 
tion, and North Pacific Steamship Company, a corporation. 
Jurisdiction. 
4330. Modie, Mary Etta. vs. Virginia Branham. 

Average annual earnings. 
4571. Mohl, Licna. and Hazel Mohl, a minor, by Lena Mohl, her guardian ad litem, 
V8. Geo. Scharetg & Sons and Royal Indemnity Company. 
Casual employment. 
4679. Molinari, Rosa Chlapparoli, V8. Andrew Rocca. 

Dependency. 
4067. Montano, Enrlquo, vs. International Film Corporation and Royal Indemnity 
Company. 
Extent and duration of disability. 
4265. Moore, Francis, va. Oscar O. Young and State Compensation Insurance Fund. 

Extent and duration of disability. 
L.A.4. Moore, John W., va. Los Angeles and Salt Lake Railway Company, a cor- 
poration. 
Extent and duration of disability. 
4387. Moore, T. F., va. Thomas Haverty Company and Georgia Casualty Company, 
a corporation. 
Payment of medical bills. 
3428. Moore. W. A., va. Whittler Citrus Association and State Compensation Insur- 
ance Fund. 
Hernia, 

3482. Moore, W. M., va. Frank Z. Phillips and London Guarantee and Accident 

Company. 

Payment of medical bills. 
3550. Moore. William S., va. Sacramento Valley Sugar Company. 

Extent and duration of disability. 
4626. Moreland, C. W.. va. Wurster Construction Company, a corporation, and 
Massachusetts Bonding and Insurance Company. 

Payment of medical bills. 
3436. Morgan, John, va. North Pacific Steamship Company. 

Jurisdiction. 
4402. Morgan, R W., vs. Charles C. Moore and Casualty Company of America, 

Extent of permanent disability. 
4419. Morrison. Hugh M., va. Potassium Manufacturing Corporation. 

Extent of permanent disability. 
3385. Mouat, John E., va. John R. Cahill, Argonaut Mining Company and Greorgia 
Casualty Company. 

Extent and duration of disability. 
3523. Munroe Store Service Company va. F. A. Sademan. 

Extent and duration of disability. 
L.A.I 4 3. Murphy, Charles A., va. Wurster Construction Company and Guardian Cas- 
ualty and Guaranty Company. 

Extent and duration of disability. 
4955. Murphy, Alice, va. San Francisco Bar Pilots Benevolent Association. 

Payment of medical bills. 
4279. Murphy. J. J., va. City of Oakland. 

Course of employment. 
4303. Nash, Charles E., va. H. P. Henningsen and Casualty Company of America. 

Extent of permanent disability. 
2750. Neilson, Laura, va. North Pacific Steamship Company. 

Jurisdiction. 
4634. Nelson, C. R., va. S. Homsteln. 

Hernia. 
4343. Nelson. Fred O., va. C. S. Allred and Western Indemnity Company. 

Payment of medical bills. 
3384. Nelson, Nels, va. California Western Railroad and Navigation Company. 

Payment of medical bills. 
4865. Nelson, Nels, va. G. Lindauer. 

Extent and duration of disability. 

4740. Nevlns, John H., va. Humboldt County. 

Award on stipulations. 
3672. Newell, F. C, va. W. E. Hoover and Maryland Casualty Company. 

Hernia. 
4520. Nicollch, John, va. Union Iron Works. 

Extent of permanent disability. 

4741. Nietzke. Oscar, va. Art and Toy Company. 

Lump sum settlement. 
4262. Nogueira, Maria Espirlto Santo, va. Pacific Portland Cement Company. 

Dependency. 
3395. Nolan, Catherine, va. Underwriters' Fire Patrol. 

Wilful misconduct. 
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4683. Nolan, Patrick, vs. Mills College and Maryland Casualty Company. 

Dependency. 
3005. Nolen, Pearl, vs. Employers' Liability Assurance Corporation, Ltd. 

Dependency. 
3904. Nollan, Lena, for and in behalf of herself and her minor children, vs. Pacific 
Knitting Mills, Inc., and Globe Indemnity Company. 
Intoxication. 
3319. Norden, Joe, va. John Erikson. 

Extent and duration of disability. 
3790. Nordstrom, Harold, vs. Northern Redwood Lumber Company and Californlii 
Casualty Company. 
Extent of permanent disability. 
4289. Northcut, W., V8. Northern Redwood Lumber Company, a corporation, and 
California Casualty Company, a corporation. 
Extent of permanent disability. 
4011. Norton, Bernard W., va. Stahl Bros, and Guardian Casualty and Guaranty 
Company. 
Proximate cause of disability. 
3122. Novak, Matt, va. Nyman Consolidated Mines Company and ^tna Life Insur- 
ance Company. 
Hemisu 
L..A.36. Oakes, Augusta W., vs. Hammond Lumber Company, a corporation. 

Average annual earnings. 
3872. Oakland, City of, a municipal corporation (Department of Streets), va. B. 
Baldramos. 
• Extent and duration of disability. 
3734. Oakland, City of, a municipal corporation, va. Andrew Stensrud. 

Hernia, 
4071. O'Brien, Edith Muriel, by Homer B. Douglas, her guardian ad litem and 
trustee, va. The Hammond Lumber Company. 
Dependency. 
4545. O'Brien, Walter E., vs. J. E. Klllian, E. W. Kllllan and State Compensation 
Insurance Fund. 
Proximate cause of injury. 
3613. O'Connor, J. H., M.D., and William Ford, a minor, by Mrs. Margaret Ford, 
his guardian ad litems vs. C. F. Clark. 
Payment of medical bills. 
4352. Ogino, Mrs. Shlkano, vs. M. Matsumoto and Royal Indemnity Company. 

Dependency. 
3954. Ohlson, Albert, va. Monson Brothers and Fidelity and Casualty Company of 
New York. 
Extent and duration of disability. 
3772. Oldham, W. R., vs. John Vanagus and Southern Surety Company. 

Extent of permanent disability. 
4137. Oliver, D. R., vs. A. B. Clark and Employers' Liability Assurance Corporation. 

Hernia. 
3892. Olsen. Chas., va. S. S. "R. C. Slade" and Pacific Freighters Company, a cor- 
poration. 
Jurisdiction. 
3303. Olsen, Maren, va. California South Sea Navigation Company, North Pacific 
Steamship Company and John Doe Company. 
Jurisdiction. 
4113. Olsen, Raymond, vs. Postal Telegraph and Cable Company. 

Extent and duration of disability. 
3797. Olson, Anton, vs. The Owners of The Steamer Elisabeth, E. T. Kruse, Manag- 
ing Owner, and M. Thompson & Company. 
Jurisdiction. 
3657. O'Neall, Pearl S., vs. Felix Gross Company, Pacific Coast Casualty Company, 
and John P. Lynch, Receiver thereof. 
Lump sum settlement. 
3515. O'Neill, Phila, vs. American Woman Film Company, a corporation, and West- 
ern Indemnity Company. 
Average annual earnings. 
3280. Ornellas, Frank, vs. Bates, Borland & Ayer. 

Extent and duration of disability. 
L.A.28. Orona, Isabel (Mike), vs. S. C. Contracting Company and Frankfort General 
Insurance Company. 
Course of employment 
4662. Ortiz, G., vs. New Idria Quicksilver Mining Company and London Guarantee 
and Accident Company, 
Extent and duration of disability. 
4499. Ouzts, P. W., vs. La Grande Laundry Company and United States Fidelity 
and Guaranty Company. 
Extent of permanent disability. 
3087. Overgaard, M., vs. Alaska Codfish Company and Lloyds of London, Royal 
Exchange and British Dominions. 
Dependency. 
3255. O'SuUlvan, Denis J., vs. W. F. Dunn. 
Jurisdiction. 



Digitized by 



Google 



444 CASES DECIDED AND NOT REPORTED. 

3951. Padilla. Albino, va. New Almaden Company, Inc., a corporation, and United 
States Fidelity and Guaranty Company. 

Extent and duration of disability. 
4578. Page, Lyman, v». Frank P. Lemm. 

Wilful misconduct. 
4687. Page, Robert, va. Rivers Brothers and New Amsterdam Casualty Company. 

Extent and duration of disability. 
4493. Paggi, Gicomo, va. Edelweiss Dairy. 

Extent of permanent disability. 
*582. Palattl, John, va. Noble Electric Steel Company. 

Extent and duration of disability. 
3663. Palma, D., va. Twohy Brothers Company and Maryland Casualty Company. 

Extent and duration of disability. 
3634. Palumbo. Ralph, va. The Calwa Winery and Ocean Accident and Guaranty 
Company. 

Extent of permanent disability. 
3565. Pandolfo, Patsy, va. R. W. Prldham Company. 

Wilful misconduct. 
L.A.50. Panner, J. H. va. Long Beach Milling Company, a corporation, and State 
Compensation Insurance Fund. 

Disability result of injury. 
3071. Pappageorge, Gus, va. F. Rolandl. 

.Employee or independent contractor. 
3847. Parkhill, William, va. Agnes C. Allerton. 

Extent and duration of disability. 
3682. Parvin, J. H., va. Crown Construction Company and Pacific Casualty Company 
and John C. Lynch, Receiver thereof. 

Extent of permanent disability. 
4042. Patton, Burr, va. Palace Meat Market. 

Extent and duration of disability. 
3722. Patton, Herbert S., va. Muller Auto and Garage Company and New Amsterdam 
Casualty Company. 
• Extent and duration of disability. 
3575. Paulina, John D., va. W. G. Tlbbitts & Company and ^tna Life Insurance 
Company. 

Extent and duration of disability. 
4539. Pearman, Clark, va. Dolan Wrecking and Construction Company and Western 
Indemnity Company. 

Injury in course of employment. 
4618. Peavey, Russell, va. Marymont & Upright. 

Wilful misconduct 
3399. Peters. Antone, va. E. V. Rldeout Company and Ocean Accident and Guaranty 
Corporation. 

Average annual earnings. 
3430. Peters, C. M., va. California Highway Commission. 

Extent and duration of disability. 
3759. Peters, J., va. Chambers & Heafey and Massachusetts Bonding and Insurance 
Company. 

Extent of permanent disability. 
4453. Peterson, P. J., va. P. C. Frederickson and Casualty Company of America. 

Extent of permanent disability. 
3687. Pettingill, H. G., va. George Thompson and Massachusetts Bonding and Insur- 
ance Company. 

Insurance coverage. ^ 

3472. Phillip, Otto, va. Hume-Bennett Lumber Company and Guardian Casualty 
and Guaranty Company. 

Extent and duration of disability. 
3184. Pierce, William F., va. City of Azusa and State Compensation Insurance 
Fund. 

Extent and duration of disability. 
3350. Pilcher, Roy A., va. Royal and Standard Bakery. 

Extent and duration of disability. 
3942. Plna. FVancIsco, va. C. B. Dunham. 

Extent and duration of disability. 
4788. Pitto. D., va. S. Ducas Company, Inc. 

Extent and duration of disability. 
3424. Pobar, Andrew, va. Pacific Gas and Electric Company. 

Award upon stipulations. 

Extent of permanent disability. 
4202. Pond, Marvin W., va, O. T. Johnson Corporation and Royal Indemnity Co. 

Extent and duration of disability. 
4652. Porter, Lillian Maude, va. Calaveras Copper Company. 

Amount of award. ^ ^ , ^ ^ ,, , ^ 

4029. Porter, R. H., va. A, Rose and Fidelity and Deposit Company of Maryland. 

Wilful misconduct. . , „ 

L.A.56. Potts. Caroline, va. City of Los Angeles, a municipality. 

Dependency. .,.,.... . ^ 

4359. Powell, J. E.. va. B. D. Kronnick and Employers' Liability Assurance Corpora- 
tion, Ltd., of London, England, a corporation. 

Payment of medical bills. 
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3670. Pricolo, Mike, vs. Monarch Foundry and Pacific Coast Casualty Company. 
John C. Lynch, Receiver. 

Extent of permanent disability. 
3885. Pries, Charles, vs. C. F. Austin. 

Extent and duration. 
3649. Prltchard, Wallace, vs. Plymouth Consolidated Gold Mining Company, Limited. 

Extent of permanent disability. 
3752. Prough, O. A., vs. Red River Lumber Company. 

Extent and duration. 
3555. Pryor, Frank G., vs. Robert Sherer & Company, William Ledbetter and 
Georgia Casualty Company. 

Payment of medical bills. 
3525. Pucci, Amadeo, vs. Kennedy Mining and Milling Company and Guardian Cas- 
ualty and Guaranty Company. 

Extent of permanent disability. 
3717. Purdy, Sarah McCullough, vs. Standard Oil Company (a California corpora- 
tion). 

Award on stipulation. 
3416. Purkey, Wm., by his attorney-in-fact, John C. Carmlchael, vs. Los Angeles 
Riding Academy and Jacob Vogt 

Intoxication. 
4489. Raasveld, Maria Johanna, vs. Western Gas Engine Corporation. 

Wilful misconduct. 
3422. Ramirez, Miguel, by Mrs. Antonia Ramirez, vs. L. Dacquisto. 

Wilful misconduct. 
4297. Ramirez, Pilar, vs. Riverside Portland Cement Company. 

Dependency. 
2290. Rawson, Franklin Grey, vs. The City of Los Angeles, California. 

Extent of permanent disability. 
4424. Razzuto, George, vs. W. B. Hunt. 

Who was employer. 
4128. Reagan, Frank S., a minor, b^' James W. Reagan, his guardian ad litem and 
trustee, vs. Minkler Southern Railway Company, a corporation. 

Average annual earnings. 
4778. Recker, Charles, vs. E. F. Henning. 

Payment of medical bills. 
4542. Reed, Alfred H., vs. Smith & Kirkpatrick and Casualty Company of America. 

Extent of permanent disability. 
4848. Rees, Edna, vs. I^vy Real Estate Company and United States Fidelity and 
Guaranty Company. 

Average annual earnings. 
3662. Reichard, Carl, vs. Plant Warehouse. 

Extent of permanent disability. 
3517. Reid, H. B., Jr., vs. W. C. Graves. 

Award on stipulations. 
3498. Reilly, J., vs. Weed Lumber Company. 

Extent and duration of disability. 
3685. Reinhardt, Gus, vs. Miller Moving and Storage Company. 

Extent of permanent disability. 
4133. Reznich, Pete, vs. Guardian Casualty and Guaranty Company, California 
Casualty Company and Melones Mining Company. 

Extent and duration of disability. 
3894. Rhodes. James, vs. Midway Premier Oil Company and Southern Surety 
Company. 

Extent and duration of disability. 
4052. Ribeiro, F. S., vs. Matson Navigation Company. 

Extent and duration of disability. 
3800. Rice, Matthew J., vs. W. H. Reithmaier and Casualty Company of America. 

Payment of medical bills. 
4776. Rice, W. M.. vs. Pacific Gas and Electric Company. 

Extent of permanent disability. 
3922. Richard, Otto. vs. Libby. McNeill & Llbby and Ocean Accident and Guarantee 
Corporation. 

In course of employment. 
4782. Richards. Irvin H., vs. R. W. Morgan. 

Jurisdiction. 
4550. Risso, Giacomo, vs. The Italian French Baking Company. 

In course of employment. 
4272. Rivett, Anna, and Annie Norena RIvett, vs. Hammond Lumber Company. 

Dependency. 
4427. Rivolo, Ralph, vs. National Mill and Lumber Company, and Guardian Casualty 
and Guaranty Company. 

Extent and duration of disability. 
4863. Roberts, William, vs. C. H. Kobicke. 

In course of employment. 
4481. Robertson, Catherine F., vs. Northwestern Redwood Company and Fidelity 
and Casualty Company of New York. 

Dependency. 
3220. Robinson, Geo., vs. La Moine Lumber and Trading Company and ^tna Life 
Insurance Company. 

Extent and duration of disability. 
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4413. Robinson, John S., a minor, by Carrie White, sruardlan ad litem and trustee, 
V8. Hammond Lumber Company, a corporation. 
Average annual earnings. 
3315. Robinson. Minnie E., vs. Austin Biscuit Company and Casualty Company of 
America. 
Dependency. 
3780. Rocha, Jesse, va. V. P. Gilbert 

Who was employer. 
3677. Rodgers, Manuel, va. E. V. RIdeout Company and Ocean Accident and Guaran- 
tee Corporation. 
Extent and duration of disability. 
3131. Rodrigues, Frances, also known as Frances Rodgers, and Virginia Rodrlguea, 
V8. Chas. H. Higglns, etc. 
Dependency. 
4534. Roeder, Mrs. Elizabeth B., V8. Cahlll-Vensano Company. 

Course of employment. 
4514. Roehrig, Frederick, v». University of California and State Compensation 
Insurance Fund. 
Course of employment 
4085. Rogenes. Anfln. va. L. A. Pedersen and M. Thompson A Company. 

Extent and duration of disability. 
4637. Rogers. Elizabeth, va. Humboldt State Normal School and State Board of 
Control. 
In course of employment 
3541. Rogers, John, va. R. E. Danaher Company and London Guarantee and Acci- 
dent Company. 
Proximate cause of disability. 
4331. Romero, Guadalupe, v». Pacific Electric Railway Company, a corporation. 

Lump sum settlement 
4356. Romero, Theodoro. va. Frank Martin and the United States Fidelity and 
Guaranty Company. 
Extent and duration of disability. 
4026. Ronay, Charles, va. Roy C. Bradley and Bert D. Herrlngton and EmployeraT 
Liability Assurance Corporation. 
Extent and duration of disability. 
L.A.17. Ronco. Battista. va. Yellow Aster Mining and Milling Company. 

Wilful misconduct 
3589. Root, Vernon T., v«. Berkley ^ Bryant, proprietors. Tourist Garage and Mary- 
land Casualty Company. 
Extent of permanent disability. 
3318. Rorvlck. A. Maude, va. Klamath Steamship Company. 

Jurisdiction. 
4056. Rosa. Sebastian, va. City Street Improvement Company and United States 
Fidelity and Guaranty Company. 
Course of employment. 
4589. Rosenberg. J. F., va. Western Machine and Foundry Company and Casualty 
Company of America. 
Extent and duration of disability. 
4349. Rossell, Annie, va. Union Ice Company, a corporation, and California Casualty 
Indemnity Exchange, a corporation. 
Dependency. 
4715. Rossovich, John, a minor, by Maria Rossovlch, his guardian ad litem and 
trustee, va. Western Union Telegraph Company. 
Result of injury. 
3906. Rowley, Anna H., va. Hart- Wood Lumber Company. 

Lump sum settlement. 
3191. Roy, Charles, va. Albert Meng and State Compensation Insurance Fund. 

In course of employment 
4136. Royal Indemnity Company and Al Lambla Garage va. Roy Telling. 

Disability result of injury. 
4346. Rubio. Aurelio. va. H. W. Witman and Casualty Company of America, 

In course of employment. 
4482. Rucker, W. R., va. County of Los Angeles, California. 

Extent and duration of disability. 
3622. Rugeley, E. W., va. Red River Lumber Company. 

Extent and duration of disability. 
L.A.62. Ruiz, Manuel, va. San Buena Ventura Wharf Company and Employers' 
Liability Assurance Corporation, Limited. 
Extent of permanent disability. 
4713. Rushing. Vemle, va. Standard Lumber Company. 

Dependency. 
4219. Ruslch, Nick, va. Western Pipe and Steel Company, a corporation, and 
Guardian Casualty and Guaranty Company. 
Hernia. 
4048. Ryan, Patrick, va. E. B. Chappell. 

Award on stipulations. 
3117. Sabio. Estrella Del Rio Suares, va. California South Sea Navigation Company, 
a corporation. 
Jurisdiction. 
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2863. Salazar, Frank F., vs. Charles Rowe and Pacific Coast Casualty Company. 

Extent and duration of disability. 
4465. Sammut, Joseph, v«. Owen McHugh. 

Dependency. 
5041. Sandbergr. Mrs. A., va, Bethlehem Shipbuilding Corporation, Ltd. 

Dependency. 
3535. Sandell, Charles, va. Myzelle & Imhoff Building Contractors, and Globe 
Indemnity Company. 

Extent of permanent disability. 
4674. Sandra. Louis, va. West Coast Iron and Wire Works and ^tna Life Insurance 
Company. 

Disability result of injury. 
3680. Santini, A., va. Augustine Diaz. 

Lien for board. 
3897. Sarona, Manuel S., va. William E. Edwards and Massachusetts Bonding Com- 
pany. 

Disability result of injury. 
3745. Saunders, C. H., va. Hammond Lumber Company, a corporation, George E. 
Billings Company and Leggett Steamship Company. 

Extent and duration of disability. 
3674. Sauze, Nance, va. Libby, McNeill and Libby, a corporation, and United 
States Fidelity and Guaranty Company. 

Extent of permanent disability. 
3907. Savary, J. D., va. The Union Ice Company. 

Extent of permanent disability. 
4638. Scanlan, Roy L., va. Hugo Staackmann and New Amsterdam Casualty Co. 

Insurance coverage. 
3012. Schillinsky, Carl, va. Steamer "Bandon." 

Jurisdiction. 
4577. Schmidt. Albert, va. A. B. Hunt and W. B. Hunt & Sons. 

Average annual earnings. 
4720. Schmidt. Jacob, va. Sanger Lumber Company and Guardian Casualty and 
Guaranty Company. 

Extent and duration of disability. 
3611. Schneider, Frank, va. Thomson Graf Edler Company and ^tna Life Insur- 
ance Company. 

Payment of medical bills. 
3665. Schnucker, Andrew, va. Union Iron Works. 

Cause of disability. 
3105. Schuber, C. W., va. Miller Hive and Box Company. 

Award on stipulations. 
3660. Sciacero, M., va. Union Sugar Company and Pacific Coast Casualty Com- 
pany, John C. Lynch, Receiver. 

Extent of permanent disability. 
4478. Scott, Fred V., va. Jurilor Monarch Hay Press Companv and State Compen- 
sation Insurance Fund. 

Extent of permanent disability. 
4033. Scott. Glenn H., va. George Veteran. 

Award on stipulations 
3880. Sears, Albert, va. Sigrnal Gold Quartz Mining Company and ^tna Life Insur- 
ance Company. 

Extent of permanent disability. 
3936. Sebanz. John C, va. Weinhard Brewery and London Guarantee and Accident 
Company, Ltd. 

Proximate cause of disability. 
3934. Seller, Joseph, va. Thomas K. Miller and Southwestern Surety Insurance 
Company. 

Extent of permanent disability. 
3719. Selby Smelting and Lead Company va. A. Ambradi. 

Hernia. 
4193. Sentell, William E., va. P. T. Jorgensen, N. H. Bullock. M. F. Kapp, J. W. 
Austin, M. F. Hopkins and The Frankfort General Insurance Company. 

Proximate cause of disability. 
4728. Sequeira, E. B., va. F. E. Heath. 

Extent and duration of disability. 
3388. Serpa, Mary V., va. Producers Transportation Company, a corporation. 

Dependency. 
L.A.16. Sexton, G. A., va. Southern California Wrecking Company, a corporation, and 
Georgia Casualty Company, a corporation. 

Disability result of Injury. 
4035. Seymour, A., va. Sacramento Transportation Company and Employers' Lia- 
bility Assurance Corporation, Ltd. 

Lump sum settlement. 
L.A.72. Shafer, C. J., va. Artesla Lumber and Cement Company. 

Dependency. 
4407. Sharkey, Mrs. Beatrice E., va. Hercules Powder Company. 

Dependency. 
4169. Shaw, D. B., va. Humboldt Cooperage Company and London Guarantee and 
Accident Company. 

Extent of permanent disability. 
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3 SOT. Shea, Nancy, vs. ITnited Rallroails of San Francisco. 

Dependency. 
:U66. Slielton, Frank, vs. Thomas Tinkler, Randolph Hook, and London ajid Lan- 
cashire Indemnity Company of America. 

Kxtent and duration of disability. 
3737. Shepard. Harriett F., t'«. Elden Hotel and Mrs. A. K. KIdd et al. 

Intoxication. 
4566. Shields, William, vs. John J. Sullivan. 

Intoxication. 
4095. Shiells, George J., vs. California Stevedore and Ballast Company and New 
England Ekiui table Insurance Company. 

Extent and duration of disability. 
3668. Shirey, Mrs. Orel M., vs. F. O. Engstrum Company and Pacific Coast Casualty 
Company and John C. Lynch, Receiver thereof. 

Dependency. 
3375. Shirk, D. L., vs. S. P. Brick Company and Maryland Casualty Company. 

Average annual earnings. 
3474. Shoults, Thomas, vs. J. C. Bailard and Georgia Casualty Company. 

Hernia. 
4517. Sicher, Raimondo, vs. Holt Manufacturing Company and State Compensation 
Insurance Fund. 

Extent and duration of disability. 
4548. Siechert, Robert, vs. Eymann, Goerz Hardware Company and -Etna Life 
Insurance Company. 

Extent and duration of disability. 
L.A.9. Sllverthorn, Thomas, vs. Union Iron Works, a corporation. 

Extent and duration of disability. 
L.A.94. Simmons. D. I., vs. Western Lithograph Company and MajBsachu setts Bonding 
and Insurance Company. 

Course of employment. 
4192. Simmons, Katie, vs. A. Hamburger & Sons, a corporation, and Maryland 
Casualty Company, a corporation. 

Dependency. 
4434. Sinclair, G. T., vs. Merchants Fire Dispatch and Patrol and Continental 
Casualty Company, a corporation. 

Extent and duration of disability. 
3598. Sirotka, Agnes, vs. The Superba Saloon, George Bisson, proprietor. 

Course of employment. 
4587. Skafte, Walter, vs. Holland & Holland and ^tna Life Insurance Company. 

Payment of medical bills. 
4950. Skinner, James, vs. Union Iron Works Company. 

Extent of permanent disability. 
4028. Slater, Hattie, vs. The County of Lassen. 

Course of employment. 
3902. Smallen, James H., vs. The Pacific Lumber Company, a corporation, and 
United States Fidelity and Guaranty Company, a corporation. 

Disability result of Injury. 
3494. Smedy, John, vs. Hammond Lumber Company, a corporation, and GJeorge E. 
Billings Company et al. 

Extent and duration of disability. 
4149. Smith, C. A., vs. The Pullman Company. 

Award on stipulations. 
4816. Smith, Ernest P., vs. Western Indemnity Company. 

Extent and duration of disability. 
4543. Smith, Gwladys King, vs. Bd. of Public Service Com. City of Los Angeles. 

Average annual earnings. 
4177. Smith, J. D., vs. Charles Weaver, New Amsterdam Casualty Company, R, K. 
Smith and B. S. Davis. 

Disability result of injury. 
4204. Smith, J. J., vs. Hot Point Electric Heating Company, a corporation, and 
California Casualty Indemnity Exchange, a corporation. 

Average annual earnings. 
3658. Smith. John, vs. Union Iron Works. 

In course of employment. 
3625. Smith, Joseph, vs. Nelson Pierce, G. H. Umbsen and Fidelity and Casualty 
Company of New York. 

Injury In course of employment. 
4573. Smith. Lena H., vs. Culver Pollard Company. 

Dependency. 
3578. Smith, Mariana C, also known as Mariana C. Richards, vs. Universal Film 
Company. 

Dependency. 
3127. Smith. Roy A., vs. Associated Oil Company and Royal Indemnity Company. 

Intoxication. 
L.A.45. Smith, Seamer S., vs. San Antonio Growers Association and United States 
Fidelity and Guaranty Company. 

Disability result of injury. 
4820. Smith, Thomas K., vs. Howe Scale Company and London Guarantee and Acci- 
dent Company. 

Lump sum settlement. 
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4168. Smith, Tom, V8. J. H. Clarke and Globe Indemnity Company. 

Extent of permanent disability. 
4191. Smith, Tony, vs. Robert Sherer & Company, a corporation, and Georgia 
Casualty Company. 

Extent and duration of disability. 
3448. Smith, William E., va. El Dorado Lime Company and Employers' Liability 
Assurance Corporation, Limited. 

Wilful misconduct. 
2980. Snyder, A. Harold, etc., va. C. L. Root et al. 

Proximate cause of death. 
4 668. Soboti, Steve, va. Charles R, McCormick Company. 

Jurisdiction. 
3221. Solberg, Erik, va. Geo. A. Heljne. 

Extent and duration of disability. 
3928. Soils, Augustln J., va. F. H. Nusbickel and Citrus Belt Water Company. 

In course of employment 
L,.A.122.Sorrell, J. M., va. Fairchlld Gllmore Wilton Company, a corporation. 

Extent and duration of disability. 
4287. Soults, John D., va. California Vegetable Union. 

Extent and duration of disability. 
3409. South, Nicholas, va. C. J. Kubach Company and Guardian Casualty and 
Guaranty Company. 

Extent and duration of disability. 
4680. Spillane, Catherine, va. Plaza Hotel and United States Fidelity and Guaranty 
Company. 

Extent and duration of disability. 
4505. Spoonemore, C. F., a minor, by his guardian ad litem, Mamie Spoonemore va. 
Grant Gravel Company and Royal Indemnity Company. 

Extent of permanent disability. 
4228. Spremich, Bill, va. Blake Brothers Company. 

Extent of permanent disability. 
4537. Sproul. William C, va. Burr Creamery Company. 

Dependency. 
3615. Spurgeon, Fred Harrison, va. Roy Mitchell. 

Extent of permanent disability. 
4733. StanefF, John, va. Royal Indemnity Company. 

Course of employment. 
3185. Stanley. L. L., M.D., va. State of California, State Prison at San Quentin and 
George Hamilton. 

Payment of medical bills. 
3459. Stark, Mary A., va. Thomas Cordi and Margaret Cordl. 

Disability result of injury. 
4803. State Compensation Insurance Fund va. James S. Bartlett. 

Extent and duration of disability. 
4002. State Compensation Insurance t'und vs. PYank Carroll. 

Payment of medical bills. 
3585. State Compensation Insurance Fund and Flagler Fruit and Packing Company 
va. William M. Garner and Eli G. Gamer, his father. 

Extent and duration of disability. 
3835. State Compensation Insurance Fund va. Robert Harry. 

Disability result of Injury. 
4559. State Compensation Insurance Fund va. R. L. Judd. 

Extent and duration of disability. 
3774. State Compensation Insurance Fund and Reclamation District 307. va. Murdo 
McKenzie. 

Wilful misconduct 
4479. State Compensation Insurance Fund va. Elizabeth Williams and Norman Keith 
Williams, a minor. 

Dependency. 
3334. Steflfen, Martha E., vs. Johnson & Munn. 

Extent and duration of disability. 
4345. Stelnman, C. J., va. Rol)ert P. Tuttle. 

Extent and duration of disability. 
3669. Stephens. Andrew C, va. J. C. Phelan. 

Extent of permanent disability. 
L.A.147.StIckney, A., va. Union Tool Company, a corporation, and London Guarantee 
and' Accident Company, Ltd., a corporation. 

Extent of permanent disability. 
3994. Stockton, E., va. Al. G. Barnes Amusement Company. 

Extent of permanent disability. 
L.A.3. Stoltey. M. D., va. Frank H. Ball. 

Casual employment. 
3963. Stolz, Joe J., va. Troop "C." N. G. C, and State of California (National 
Guard of California). 

Extent and duration of disability. , ^ ^ 

3287. Stortz, Harry A., vs. Murphy Ice and Fuel Company and Maryland Casualty 
Company. 

Extent of permanent disability. 
4004. Strouss, Helmut va. Union Iron Works Company. 

Extent of permanent disability. 
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3499. Sturgia, l^wls, vs. F. J. McCann and R. R. Porter, partners in Selma Planing 
Mill, and Ocean Accident and Guarantee Corporation. 

Extent of permanent disability. 
3588. Squire, Flora E., vs. State of California (Fish and Game Commission) and 
State Compensation Insurance Fund. 

Jurisdiction. 
3597. Sullivan, Mary, vs. Southern California, and Steel Company, a corporation, 
and London Guarantee and Accident Company. 

Dependency. 
3844. "Sundby, John C, vs. Q. K. Hearte. 

Award on stipulationa 
3815. Suniga, J., 175. Riverside Portland Cement Company and Pacific Coast Casualty 
Company, John C. Lynch, Receiver. 

Extent and duration of disability. 
3705. Swanson, Carl, vs. Hammond Lumber Company, a corporation. 

Award on stioulations. 
4475. Sykes, Harriet L, vs. Arthur Letts. 

Dependency. 
2743. Taboado. Joe, vs. North Star Mines. 

Extent of permanent disability. 
3990. Taft. Walter S., vs. H. D. Cowan. 

Extent and duration of disability. 
4540. Teague, Florence, vs. Aquarium and Western Indemnity Company. 

Refusal to submit to medical treatment. 
L.A.126.Teed, Minnie, vs, William E. Hampton. 

Dependency. 
4603. Teel, Aaron L., vs. Kuck Bros, and Hartford Accident and Indemnity Co. 

Extent and duration of disability. 
2969. Teeters, William A., vs. Union Iron Works. 

Extent and duration of disability. 
4030. Thomas, C. C. H., vs. Associated Pipe Line Company. 

In course of employment 
4411. Thomas, Mrs. Honora, vs. The Yuba Consolidated Gold Fields Company of 
San Francisco. 

Average annual earnings. 
3502. Thorsted, Rudolph, vs. Dow Pump and Diesel Engine Company and Ocean 
Accident and Guaranty Corporation. 

Extent of permanent disability. 
4926. Title Insurance and Trust Co. vs. Los Angeles Railway Corp. 

Dependency. 
4329. Tocco. B., vs. Utlca Gold Mining Company. 

Extent and duration of disability. 
4544. Todd, Chas. H., vs. Hercules Powder Company. 

Extent and duration of disability. 
4842. Tomasovich, M., vs. Golden Gate Packing Company and The California 
Casualty Indemnity Exchange. 

Course of emplojrment. 
3504. Tompkins, Theodore J., vs. Llbby, McNeill & Libby, United States Fidelity and 
Guaranty Company and Ocean Accident and Guarantee Company. 

Hernia. 
3727. Toohey, John, and Annie Toohey, vs. The Pacific Electric Railway Company. 

Dependency. 
4472. Toole, C. F., vs. Marin Rock Company and Casualty Company of America. 

In course of employment, 
3338. Torres, Charles E., vs. Sperry Flour Company and. Ocean Accident and 
Guaranty Company. 

Hernia. 
4488. Torres, Telesforo, vs. State Compensation Insurance F^nd and Mupu Citrus 
Association. 

In course of employment. 
4296. Traver, Clara E., vs. City Electric Company. 

Award on stipulations. 
4139. Travers, F. A., vs. Hotel Whitcomb and Fidelity and Casualty Company of 
New York. 

Hernia. 
4484. Travers, John E., vs. John Mahan and Royal Indemnity Company. 

Employee or independent contractor. 
4574. Trindade, Fi-ank, vs. Southern Pacific Company, a corporation. 

Extent and duration of disability. 
3854. Tniitt, Elizabeth, vs. Los Angeles Dredging Company. 

Dependency. 
4444. Underhill, John A., vs. Darwin Development Company and Guardian Casualty 
and Guaranty Company. 

Extent and duration of disability. 
4389. Vale. John, vs. Union Iron Works Company. 

Extent of permanent disability. 
3429. Valena, Domenico. vs. Stockton Terminal and Eastern Railroad. 

Extent and duration of disability. 
4744. Valentin, C. vs. Union Iron Works. 

In course of employment. 
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3566. Van Allen, Albert, vs. Mary Thompson and A. Hoffman. 

Who was employer. 
3877. Van Dyne, George, ve. James Chrichton Estate and United States Fidelity 
and Guaranty Company. 

Extent and duration of disability. 
4721. Van Pelt, George D., vs. L. D. Buck, J. P. Nevlns and Employers' Liability 
Assurance Corporation, Ltd. 

Extent and duration of disability. 
3386. Vardas, Elpida, vs. Santa Cruz Portland Cement Co. 

Dependency. 
4260. Varosoff, Mike, va. Southern California Gas Company, a corporation, and 
Royal Indemnity Company, a corporation. 

Disability result of Injury. 
4480. Verdier, Paul, va. Bay Shore Laundry Company, a corporation. 

Wilful misconduct 
3590. Viess. Adolf, vs. Rosenburg & Company and A. Spiro. 

Extent of permanent disability. 
3605. Vigne, Charles, va. Western Pipe and Steel Company, a corporation, and 
Guardian Casualty and Guaranty Company, a corporation. 

Disability result of Injury. 
4282. Villa, Joseph E., guardian ad litem and trustee for Leroy W. Villa and 
Dorothy Villa, minors, va. Union Oil Company of California. 

Award on stipulations. 
4393. Volk, Wolfe, va. San Diego Consolidated Gas and Electric Company. 

Extent and duration of disability. 
L.A.22. Vosburgh, Mra L. V., and Miss Lillian Vosburgh, va. Board of State Harbor 
Commisloners. 

Dependency. 
4096. Waddell, W. H., va. Fidelity and Casualty Company of New York. 

Hernia, 
4831. Wade, Bruce, va. M. Rudneck and B. Bernson, a copartnership, doing business 
under the name of Western Junk Company. 

Extent and duration of disability. 
4020. Waflford, Edward, va. Lengf eld's Pharmacy. 

Disability result of injury. 
4649. Walch, Joe, v«. Union Ice Company and the California Casualty Indemnity 
Exchange. 

Intoxication. 
4111. Walker, Dr. J. R., va. Employers' Liability Assurance Corp. 

Extent of permanent disability. 
4332. Walker, Nannie Biven, va. Southern California Edison Company. 

Dependency. 
4203. Walkren, John, va. Pacific Granite Company, a corporation, and Guardian 
Casualty and Guaranty Company. 

Extent of permanent disability. 
3728. Wallace, R. M., va, Paul Mestel. 

Extent of permanent disability. 
3965. Walsh, Thomas, also called J. S. Finley, va. Oceanic Steamship Company, a 
corporation, and London Guarantee and Accident Company. 

Extent and duration of disability. 
L.A. 14 4. Walters, Mamie E., va. H. L. Messlck. 

Lump sum settlement. 
L.A.118.Waltman, Guy H., va. Wurster Construction Company and Guardian Casualty 
and Guaranty Company. 

Extent and duration of disability. 
3577. Ward, H. V., va. Sea Products Company and Western Indemnity Company. 

Extent of permanent disability. 
4398. Ward, William, va. City of Los Angeles, a municipality. 

Disability result of injury. 
3083. Waterman, Waldo D., va. Moore & Scott Iron Works and Royal Indemnity 
Company. 

Average annual earnings. 
3973. Wayman, Nellie, va. San Diego Consolidated Gas and Electric Co. 

Award on stipulations. 
4440. Weber, Joe, va. W. J. Dunn and United States Fidelity and Guaranty Company. 

Extent of permanent disability. 
3544. Weisner, Irwin, va. Spreckels Sugar Company and Globe Indemnity Company. 

Extent and duration of disability. 
4415. Weller, Harold S., by his guardian ad litf^ni and trustee, W. H. Weller, 
va. American Can Company. 

Wilful misconduct 
4435. Werner, Wm. L., va. C. W. Withington. 

Payment of medical bills. 
4749. Werthelmer, Julius, va. Heidelberg Inn. 

Average annual earnings. 
4742. Westergaard, Marius, va. Moore & Scott and ^Etna Life Insurance Company. 

Average annual earnings. 
4252. Western Indemnity Company and I^ F. S. Syndicate va. Herman Avink. 

Disability result of Injury. 
L.A.101.Wertz. Clarence, va. Universal Film Company and Royal Indemnity Company. 

Extent of permanent disability. 
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2906. Wherrlt, R A., va. R. B. Young and Casualty Company of America. 

Employee or Independent contractor. 
4400. Whftaker. Emma A., va. Isaias W. Hellman. 

In course of employment. 
3617. White, Dave, va. Twohy Brothers Company and Maryland Casualty Company. 

Extent and duration of disability. 
4103. Whltson, William H., va. Northern California Power Company, Consolidated. 

Course of employment. 
3987. Wiegandt, Paul C, va. Great Western Machinery Company. 

Extent of permanent disability. 
4554. Wieman, John F., also known as J. P. Wieman, va. H. M. Personeua and 
C. L. Carter, partners under the firm name of Personeus and Carter. 

Extent and duration of disability. 
3889. Wigley, Mrs. Dora Ralph, va. The Red River Lumber Company. 

Award on stipulations. 
3450. Wilhelmsen, C, va. Charles Nelson Company and M. Thompson and Company. 

Extent and duration of disability. 
4449. .Wilkins. Gerhart, va. Brown & Zahn and Fidelity and Casualty Company of 
New York. 

Extent and duration of disability. 
L.A.52. Wilkinson, T. H., va. W. L. Jencks. 

Dependency. 
4672. Willard, Paul Clifford, va. Thomas F. Scollan Company and Fidelity and 
Casualty Company of New York. 

Extent and duration of disability. 
3976. Willey. Lizzie, va. Dutch Sweeney Mining Company. 

Dependency. 
2985. Williamsen, Nocolai, and Hannah Williamsen, va. Arenz-Warren Company. 

Dependency. 
3784. Wllmuth, P. R., va. Pacific Light and Power Corporation and Royal Indemnity 
Company. 

Extent and duration of disability. 
4060. Wilson, James, A., va. R. A. Baker & Son, a corporation, and Casualty Com- 
pany of America, a corporation. 

Extent and duration of disability. 
4569. Wilson, Marie J., va. Napa State Hospital. 

Extent and duration of disability. 
4808. Wilson, Nowel, va. McCabe & Dupray Tanning Company. 

Extent and duration of disability. 
L.A.34. Wiser, Frank C, M.D., va. Elmer Mohn, C. J. Kubach Company and Royal 
Indemnity Company. 

Payment of medical bllla 
4490. Wixom, E. R., va. Hanford Iron Works and Globe Indemnity Company. 

Extent of permanent disability. 
4187. Wolf, Harold M., va. Cudahy Packing Company. 

Extent and duration of disability. 
8900. Wolf, John F., va. W. M. Way and Georgia Casualty Company. 

EJmployee or independent contractor. 
L.A.112.Wolflf, Louise, va. The Newmarket Company and London Guarantee and Acci- 
dent Company, Ltd. 

In course of employment. 
3661. WoUstadt, N., va. H. Rosenthal. 

Extent of permanent disability. 
3526. Workman, Ben, va. Sollle Aranson et al. and London Guarantee and Acci- 
dent Company, Limited, and City of Los Angelea 

Who was employer. 
4648. Workman, Noah W., va. Workman Packing Company, a corporation, and 
New Amsterdam Casualty Company, a corporation. 

Disability result of Injury. 
3232. Wright, George, va. City of Long Beach. 

Payment of medical bills. 
3600. Wright. Judson E., va. R. P. Shields and Massachusetts Bonding and Insurance 
Company. 

Extent and duration of disability. 
4904. Wright, Mike, va. Clarence Scott and Royal Indemnity Company. 

Extent and duration of disability. 
3642. Yahraus, John, va. Rogers Fruit Company. 

Ex lent and duration of disability. 
4459. Yanez, Maria Ramos, va. Pacific Portand Cement Company, Cons. 

In course of employment. 
4443. Yellow Aster Mining and Milling Company, a corporation, va. Lazo Becir. 

Payment of medical bills. 
L.A.75. Young, Andy. va. Southern California Edison Company. 

Extent and duration of disability. 
4318. Young. J. A., va. Shannon Estate and Globe Indemnity Company. 

In course of employment. 
4069. Young. J. C, va. J. B. Howard. 

Employee or independent contractor. 
4396. ZampattI, Gabrlele, and Angelina Zampattl. vs. Treasure Mining Company. 

Dependency. 
4498. Zaugg, Mrs. Louise, va. Henry Brandlin, 

Wilful misconduct 
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3731. Zeitlmann, Lena, va. J. C. Baker. 

Dependency. 
3465. Zlvkovlch, Nick. va. South Eureka Mining: Company and California Casualty 
Company. 
Extent and duration of disability. 
4126. Zubac, John, va. Fresno Cooperage Company, a corporation, and The Ocean 
Accident and Guarantee Corporation, Ltd. 
Extent and duration of disability. 

AWARD FOR DEFENDANT. 

4855. Abeles, Mrs. Bertha, va. Lake Tahoe Rail and Transportation Company and 
Employers' Liability* Assurance Corporation. 

Disability result of Injury. 
4087. Adford, Clyde, va. Cuyler Lee. 

Extent and duration of disability. 
3160. Agulrre, losi, va. Redlands Cooperative Association. 

Jurisdiction. 
3414. Aiello, Salvatore, va. Max Wolfen & Company. 

In course of employment. 

3761. Anderson, Hazel, formerly Hazel Harboltz, va. D. A. Shellooe and The 

Employers' Liability Assurance Corporation, Limited. 

Payment of medical bills. 
3256. Arana, M. J., va. E. B. Lennig and Thermic Engineering Company. 

Disability result of Injury. 
3805. Azevedo, John, va. State Compensation Insurance Fund. 

In course of employment. 
3586. Bartlett, George V., va. Pacific Telephone and Telegraph Company. 

Fact of Injury. 

3762. Beck, Chris, va. Moore & Scott Iron Works and Royal Indemnity Company. 

Extent and duration of disability. 
3905. Bennett, Arda A., va. J. S. Lyster and W. Mclntyre. 

Statute of limitations. 
4102. Bevandovich, Nick, va. Southern Pacific Company, a corporation. 

Jurisdiction. 
4145. BIckell. Milton R., va. California Ship Building Co. 

In course of employment. 
3431. Black, Mrs. J. J., va. Merchants and Manufacturers Association. 

In course of employment. 
3506. Black. John, va. R. A. Crothei-s. 

In course of employment. 
3830. Black. Richard, vs. Board of Public Service Commissioners of the City of 
Los Angeles. 

Extent of permanent disability. 
3298. Blum, E., va. H. G. Prince & Company. 

Extent and duration of disability. 
4305. Boehme, Albert, va. Jones- James Company and Ocean Accident and Guarantee 
Corporation. 

In course of employment. 
4502. Bolles. Llllie H., va. Jesse L. Ltisky Feature Play Co. 

Disability result of injury. 
4063. Boscovich, Nick, va. Eagle-Shawmut Mining Company. 

In course of employment. 
3898. Boudreau. Joseph J., va. National Flreproofing Company, a corporation, and 
Fidelity and Casualty Company of New York. 

Extent of permanent disability. 
2929. Bracco, Margherlta, va. L. Pomatto and State Compensation Insurance Fund. 

Dependency. 
3764. Bradshaw, Arch, va. Reclamation District No. 108 and Southern Surety Com- 
pany. 

Disability result of Injury. 
L.A.32. Bradshaw, Laura, va. Emma Fauldlng. 

In course of employment. 
3411. Brady, Ethel C, va. Southern Pacific Company. 

Jurisdiction — Interstate commerce. 
4216. Brand. Oscar, va. Continental Bedding Company and ^Etna Life Insurance 
Company. 

Extent of permanent disability. 
3435. Brazil. Joe, va. County of San Bernardino. 

Statute of limitations. 
2973. Brecht, William, va. Syndicate Barber Shop, a corporation, and Globe 
Indemnity Company. 

In course of employment. 
2502. Breen. William W., va. Shan TSZ Gold Mining Company and The Elmployers' 
Liability Assurance Corporation, Limited. 

Hernia not caused by employment. 
3401. Brown. Charles M., va. Board of Public Service Commissioners of City of 
Los Angeles, a municipal corporation. State of California. 

Disability result of Injury. 
3956. Brown, Jacob, va. City of Los Angeles of the State of California. 

In course of employment. 
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L.A.84. Burgess, Margaret, V8. Woodman Campaign Committee, Vincent Gelclch. 

Disability result of Injury. 
3379. Butler, C. A., V8. Judson Manufacturing Company and California Casualty 
Indemnity Exchange. 

Disability result of Injury. 
4916. Calton, F. M., vs. Patterson-Dick Company and Employers* Liability Assurance 
Corporation, Ltd. 

Disability result of Injury. 
4615. Campbell, Harry, vs. San Francisco Call and United States Fidelity and 
Guaranty Company. 

Disability result of Injury. 
4768. Carey, Mrs. Frances, vs. Ocean Accident and Guarantee Corporation and 
Sperry Flour Company. 

Wilful misconduct 
4483. Carmel Cattle Company, a corporation, vs. Richard O. Lance. 

Disability result of Injury. 
3971. Carpenter, Frank, va. Maryland Casualty Company. 

In course of employment. 
4377. Caruso, Maria, va. American Can Company. 

Death not due to Injury. 
4414. Castlgliano, Joe, va. California Wine Association and Ocean Accident and 
Guarantee Corporation. 

Disability result of Injury. 
4535. Castro, Jose, va. Oswald Brothers. 

Extent and duration of disability. 
4654. Cavanaugh, Ethel, va. General Electric Company. 

Extent and duration of disability. 
3891. Chamberlain, George, va. Marconi Wireless Telegraph Company. 

Dependency. 
3542. Chamberlain, J. D., va. Universal Film Manufacturing Company and Royal 
Indemnity Company. 

Disability result of Injury. 
3913. Charlesworth, William, va. Judson Manufacturing Company and California 
Casualty Indemnity Exchange. 

Extent and duration of disability. 
4530. Chelini, Achllle, va. Vulcan Iron Works and London Guarantee and Accident 
Company. 

Extent of permanent disability. 
3886. Chiesa, F., vs. E. H. Lancel Company and Royal Indemnity Company. 

Employee or independent contractor. 
3703. Childs, Harold, va. S. C. Brown Company and Southern Surety Company. 

In course of employment. 
3361. Choklet, Mike, va. Chadwick & Sykes and Guardian Casualty and Guaranty 
Company. 

Extent of permanent disability. 
L.A.1 02. Christie, Ida E., and Mary A. Christie, va. Albers Bros. Milling Company 
and State Compensation Insurance Fund. 

Wilful misconduct. 
L.A.26. Cisneros, J. H., va. Pacific Reduction Company, a corporation. 

Statute of limitations. 
L.A.55. Clark, Hazel, va. American Can Company, a corporation. 

In course of employment. 
4148. Clark, Mary A., va. Garrison Bros, and State Compensation Insurance Fund- 
Disability result of injury. 
4527. Clarke, John W., va. Fidelity and Casualty Insurance Company of New York. 

Extent of permanent disability. 
4789. Clement, George, va. Howard E. Murray. 

Course of employment. 
4686. Cohen, Thomas F.. va. Chicago and San Francisco Amusement Company. 

In course of employment. 
4693. Colbert, Henry, va. Braun-Knecht-Heiman Company. 

Wilful misconduct. 
3552. Coleman, H. S„ va. The John Bollman Company and State Compensation 
Insurance Fund. 

Disability result of injury. 
4551. Collins, Frank M., va. Hahnemann Hospital and London Guarantee and Acci- 
dent Company. 

Disability result of injury. 
4350. Collins, W. W., va. Mc Arthur Brothers and Travelers Insurance Company. 

Extent and duration of disability. 
3915. Concannon, James, va. E. K. Wood Lumber Company. 

Disability result of injury. 
4117. Conley, John J., va. Pacific Gas and Electric Company. 

Extent and duration of disability. 
4467. Conway, L. P., va. J. M. Danzlger and Royal Indemnity Company. 

In course of employment. 
3837. Cooper, Eva L., va. Bunker Hill Mines Syndicate. 

Employee or Independent contractor. 
2402. Costa, Manoel Faulha, va. Standard Portland Cement Company. 

Dependency. 
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4795. Cozzens, Miss Llllie E., vs. El Cajon Citrus Growers* Association and Stale 
compensation Insurance Fund. 

Disability result of injury. 
4455. Crone, Lydia, vs. W. M. Stevens. 

In course of employment. 
3467. Crowder, John M., vs. Solano County Superintendent of Work. F. A. Steager, 
County Engineer, and State Compensation Insurance Fund. 

Course of employment. 
3817. Cullen. Tom, vs. Bray Lumber and Box Company, a corporation, and New 
Amsterdam Casualty Company. 

Statute of limitations. 
4047. Curtis, Chas. C, M.D., vs. J. McMullen, Banning Company and Ocean Accident 
and Guarantee Corporation, Ltd. 

Payment of medical bills. 
L.A.49. Cushlng, J. H., vs. C. H. Bushnell. 

In course of employment. 
3042. Cutchin, Mrs. Belle, vs. General Petroleum Company. 

Proximate cause of death. 
4583. Cynko, Theodore, vs. Union Iron Works. 

In course of employment. 
3437. Dalton. Thomas D., vs, Thomas P. Martini and Pacific Coast Casualty Co. 

Statute of limitations. 
L.A.113.Dameron, E. C, vs. New York Motion Picture Corporation and Employers* 
Liability Assurance Corporation of London, England, a corporation. 

Disability result of injury. 
4906. Danneman, Henry, vs. Fink and Schindler and State Compensation Insurance 
Fund. 

In course of employment. 
3564. da Sllva, Nicolau, vs. Hammond Lumber Company. 

Statute of limitations. 
L.A.43. Davidson, George I., vs. Fox Film Corporation. 

Payment of medical bills. 
4667. Davles, Charlie, vs. San Joaquin Brick Company. 

In course of employment. 
3404. Davis, Edwin Paul, vs. City of Lodi and State Compensation Fund. 

In course of employment. 
3602. DeBernardI, C. B., vs. Alta Live Stock Company and L. M. Hoefler. 

In course of employment. 
L.A.8. Delaney, James, vs. New York Motion Picture Corporation. 

In course of employment. 
L.A.I 8. Devendorf, S. M., vs. George L. Lovejoy. 

Extent and duration of disability. 
4692. Devoto, Louis J., vs. Underwriters Fire Patrol. 

Extent and duration of disability. 
3710. Dezordo, Louise, vs. Guardian Casualty and Guaranty Company. 

In course of employment. 
3123. Dillon, Charlie, vs. Union Iron Works. 

Disability result of Injury. 
3313. Dillon, John, vs. Sibley Teaming and. Grading Company and United States 
Fidelity and Guaranty Company. 

Election of remedies. 
3773. Downey, Mary, vs. Pacific Alaska Navigation Company. 

In course of employment. 
3639. Doyle, J. M., vs. Imperial Cafe et al. 

In course of employment. 
4570. Doyle, J. M., vs. Yolo Water and Power Company and Guardian Casualty and 
Guaranty Company. 

Disability result of Injury. 
4657. Drazlch, Joseph, vs. California Mines Development Corporation and Guardian 
Casualty and Guaranty Company. 

Disability result of Injury. 
4709. Drieschman, John, vs. City and County of San Francisco. 

In course of employment. 
4752. Drish, Mrs. C. E., vs. Central California Ice Company and California Casualty 
Indemnity Exchange. 

Disability result of Injury. 
4707. Ducuing, Odette, vs. California Watcli Case Company. 

Extent and duration of disability. 
3843. Duffy, Joseph J., vs. Hercules Powder Company. 

Intoxication. 
3440. Dunn, R. B., vs. Jud.son Manufacturing Company and California Casualty 
Indemnity Exchange. 

In course of employment. 
4 258. Dulton. James C, vs. Southern California Drilling Company and Frankfort 
General Insurance Company, a corporation. 

Extent and duration of disability. 
4230. Eastman, Frank E., vs. Mammoth Copper Mining Company of Maine. 

nixtent and duration of dlsiibllity. 
3484. Elcher, Edward M., vs. Placer and EI Dorado Gold Dredging and Power 
Company, Inc., and Ocean Accident and Guarantee Corporation. 

In course of employment. 
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4271. Elder, W. B., va. Southern California Iron and Steel Company, a corporation. 

Extent and duration of disability. 
4736. Elliott, Tom J., va. Holt Manufacturing Company and State Compensation 
Insurance Fund. 
Hernia. 
4623. Ellis, Walter, va. Boesch L^imp Company. 

In course of employment. 
3533. Elliston, Roy, va. Libby, McNeill & Libby. 

Extent and duration of disability. 
4335. Employers* Liability Assurance Corporation, va. Andrew Hiles. 

Extent and duration of disability. 
4050. Esrinosa. Petra, va. Riverside Portland Cement Company. 

Dependency. 
3693. Eytel, Raoul, va. M. Getz & Company and London and Lancashire Indemnity 
Company of America, Inc. 
Hernia, 
4121. Fant, William F., va. Anderson Brothers and Massachusetts Bonding Insur- 
ance Company. 
Disability result of injury. 
4556. Farrens. William, va. Barbour's Confectionery and Maryland Casualty Com- 
pany. 
Disability result of injury. 
4309. Fernandez, William, va. Olson & Mahoney Lumber Company and Guardian 
Casualty and Guaranty Company. 
Extent and duration of disability. 
L.A.30. Fether, Victor Boyd, by his guardian ad litem and trustee. John H. Klofen- 
steln, va. American Can Company. 
Wilful misconduct 
3810. Finley. W. E., va. Harrison Flnley and Georgia Casualty Company. 

In course of employment. 
4337. Fitch, L. E., va. Balboa Amusement Company, a corporation. 

In course of employment. 
4685. Fitzgerald, Christopher C, va. Wm. Brown and Ocean Accident and Guarantee 
Corporation. 
In course of emplojonent. 
L.A.I 33. Fletcher, T. T., va. Barker Bros., a corporation, and Royal Indemnity Com- 
pany, a corporation. 
Disability result of Injury. 
3692. Ford, Geo. H., va. San Francisco Box Company and .<Etna Life Insurance 
Company. 
In course of employment. 
4155. Fowble, W. F., va. Consolidated Realty Company, a corporation, and Southern 
Surety Company. 
Extent of permanent disability. 
3508. Frank. Fred W., va. W. D. L. Held, G. P. Joslln, and London and Lancashire 
Indemnity Company of America. 
In course of employment. 
4710. Frisch, August, va. California Associated Raisin Company, Associated Ware- 
house Company, and State Compensation Insurance F\ind. 
Extent and duration of disability. 
3953. Fritz, Joseph, va. J. B. Shannon, first and real name unknown. 

Dependency. 
4214. Fuller, J. R., va. George Herz and ^tna Life Insurance Company, a cor- 
poration. 
Who was employer. 
L.A.63. Gasparro, Raflfaele, va. Wilson & Company and Maryland Casualty Company. 

Extent of permanent disability. 
3355. Geary. Robert, va. Libby, McNeill & Libby. 

In course of employment. 
3595. Georgia Casualty Company and Robert Sherer & Company va. John Irons. 

Refusal to submit to medical treatment. 
L.A.58. Glass. J. H., va. Vulcan Iron and Tool Works and State Compensation Insur- 
ance Fund. 
In course of employnient. 
4787. Globe Indemnity Company and American Beet Sugar Company, vs. C. D. 
Burrows. 
In course of employment. 
3802. Godbler, William, va. Steamer "Tiverton" Company, J. O. Davenport, President. 

In course of employment 
3417. Gomes, Manuel Moura, va. Island Transportation Company and London 
Guarantee and Accident Company. 
Dependency. 
3205. Good, J. W., va. E. J. Hunt and Western Indemnity Company. 

In course of employment. 
4240. Gomy, August, va. The Atchison. Topeka and Santa Fe Railway Company, a 
corporation. 
Wilful misconduct 
3487. Gradwohl, S.. va. Great Northern Pacific Steamship Company. 

Extent and duration of disability. . , ^ 

4598. Graham, David, va. Panama Pacific International Exposition Company and 
Maryland Casualty Company. 
Disability result of Injury. 
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4165. Grassi, F'rances, vs. Southern Pacific Company. 

In course of employment. 
3349. Grgasevlch, Cleme, vs. Holmes Eureka Lumber Company, a corporation, and 
Guardian Casualty and Guaranty Company. 

Statute of limitations. 
4931. Guardian Casualty and Guaranty Company va. P. Radovich. 

Extent and duration of disability. 
L.A.42. Guilford, Bimsley A., va. W. E. Coomes, doing business under the name of 
American Truck Company. 

In course of employment. 
4862. Gunner. E., va. C. E. Cotton and Guardian Casualty and Guaranty Company. 

Extent and duration of disability. 
3666. Guth. A. C, Jr., va. Baron Kates and Fidelity and Deposit Company of 
Maryland. 

Extent and duration of disability. 
4579. Guthrie, Sam W., Jr., va. Western Water Company. 

Payment of medical bills. 
L.A.85. Haguewood, C. F., va. Chocolate Palace, M. C. McKenney and B. Pickering, 
owners and proprietors 

Hernia. 
3893. Hale. Chester Ward, by his guardian ad litem and trustee, George B. Hale. 
va. Stanford Auto School. 

In course of employment. 
3944. Halvorsen, H. J., va. Standard Oil Company. 

Jurisdiction. 
4421. Hanahoe, Martin, va. H. G. Fenton and Georgia Casualty Company. 

Extent and duration of disability. 
3748. Hanes. Mrs. Mary. va. A. L. Branch Company. 

• Disability result of Injury. 
UA.93. Hanley, Gilbert A., by his guardian ad litem and trustee, E. A. Hanley, va. 
Dynamo Electric Works and State Compensation Insurance Fund. 

Disability result of Injury. 
4135. Harrigan, Dan, va. State Department of Engineering, State of California. 

Extent of permanent disability. 
4712. Harris. David, va. Union Iron Works Company. 

Extent and duration of disability. 
4105. Harris. George, va. John H. Kruse and ^Etna Life Insurance Company. 

Extent and duration of disability. 
1843. Harris, John J., va. North Pacific Steamship Company, a corporation. 

Jurisdiction. 
I..A.1. Harvey, W. S., va. De Luxe Building Company. 

In course of employment. 
L.A. 103. Hawkins. Hosea, va. Buckhom Company and London Guarantee and Accident 
Company, a corporation. 

Disability result of injury. 
4351. Hegglns. C. B., va. H. Lafranchi and Titus Oil Company. 

Wilful misconduct. 
3714. Henderson, Mrs. Cora, va. Griffin & Skelley Company and Royal Indemnity 
Company. 

In course of employment. 
3272. Henry, E, S., va. Union Oil Company of California. 

Extent and duration of disability. 
3831. HInes, Thomas, va. Healy-TIbbltts Oonstruotion Company, Fidelity and 
Deposit Company of Maryland and Maryland Casualty Company. 

Extent and duration of disability. 
3920. Hocking, John H., va. Newbert Protection District and State Compensation 
Insurance Fund. 

Disability result of Injury. 
L.A.95. HoUoway, H. M., va. Wellman Lewis & Company. 

In course of employment. 
4068. Holman. J. H, va. James L. McLaughlin and JEtna Accident and Liability 
Company and ..Etna Life Insurance Company. 

Statute of limitations. 
4326. Hooper, W. R., va. Leonard & Peck and Fidelity and Deposit Company of 
Maryland, a corporation. 

Extent and duration of disability. 
4650. Hornbuckle, Maud, va. Peet Brothers and United States Fidelity and Guaranty 
Company. 

Disability result of injury. 
3948. Hoverocker, Arthur D,. va. Glenn County Junk Company. 

Extent and duration of disability. 
3413. Howard, F. P., va. Greorge H. Hoffman and Ocean Accident and Guarantee 
Corporation. 

Employee or Independent contractor. 
3788. Hunt. J. E., va. Moore & Scott Iron Works and Royal Indemnity Company. 

Disability result of injury. 
4321. Hunt, Naomi E., va. Fred E. Potts. 

In course of employment. 
4053. Hunter, Mary, va. State of California. 

In course of employment. 
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3356. Jensen, Cecilia, va. Pacific Gas and Electric Company, a corporation. 

Wilful misconduct. 
3794. Johnson. Lee A., va. ."Etna Life Insurance Company, a corporation. 

Statute of limitations. 
?818. Jonasson, Arthur, va. R. C. Storrie & Company. 
Disability result of Injury. 
877. Kaitanjian, Heropsima, va. Stone Webster Construction Company. 

Dependency. 
4339. Kapler, Louis A., va. Illinois Pacific Glass Company and Hartford Accident 
and Indemnity Company. 
In course yf employment. 
4094. Kelly, G. M., va. Central Lumber and lAiel Company, a corporation, and The 
Fidelity and Casualty Company, a corporation. 
Hernia. 
4307. Kilcourse, J. M.. va. River Rock and Gravel Company and London Guarantee 
and Accident Company. 
Disability result of injury. 
3580. Kliegrman, Morris, va. United Railroads of San Francisco. 

Hernia. 
4762. Lamb, Joseph B., by his guardian ad litem, Margaret Lamb, va. Eugene 
Wilson. 
In course of employment. 
4470. Merlet, Maria Sarteur, va. Utica Mining Company and State Compensation 
Insurance Fund 
Dependency. 
L.A.31. Mereckis, Mickel. va. Washington Iron Works and Ocean Accident and 
Guarantee Corporation. 
Refusal to submit to medical treatment. 
4114. Mendoza, Joseph, va. Pacific Steamship Company, a corporation. 

Extent and duration of disability. 
3364. Meltzian. Gus, va. Holt Manufacturing Company and --Etna Insurance Company. 

Disability result of injury. 
3241, Melrsourgon, Demetrion, attorney-in-fact for Demetrion Lathoura or Drougas, 
va. Giant Powder Company, a corporation. 
Dependency. 
4036. Meierhoff, William, va. Philip Truby and State Compensation Insurance Fund. 

Extent and duration of disability. 
1566. Meeder, Myrtle, va. The Red River Lumber Company. 

Dependency. 
4765. Medley, W. A., va. W. C. Panoyar and W. C. Panoyar, Jr., and Panoyar 
Lumber Company. 
Casual employment. 
3614. Mason, Mildred, va. Libby, McNeill & Libby and United States Fidelity and 
Guaranty Company. 
Extent and duration of disability. 
4291. Martenson, Swan, va. E. S. Cederberg and Frankfort General Insurance Com- 
pany, a corporation. 
Extent and duration of disability. 
3946. Marclel. C, va. Owl Drug Company and Fidelity and Casualty Company of 
New York. 
Disability result of injury. 
3312. Mandersclieid, Luz, va. Southern Pacific Company. 

Jurisdiction. 
4333. Magana, Victoria, va. Kalem Company. Incorporated. 

Extent and duration of disability. 
3626. MachlnskI, Ferdinand, va. Gus Machinski, San Diego Merchants Plumbers 
Association and State Compensation Insurance Fund. 
In course of employment. 
3265. McLean, James W., va. Yosemlte Lumber Company and California Casualty 
Company. 
Wilful misconduct. 
3912. Mel^an, James, va. Hobbs, Wall & Company. 

Statute of limitations. 
L.A.44. McKinley, Samuel S., va. J. N. Curtis Construction Company and State Com- 
pensation Insurance Fund. 
In course of employment. 
44 73. Mclnnis, Elmer E., va. Southern Counties Gas Company of California. 

Disability result of injury. 
L.A,92. McClure, Marcus P.. va. First Presbyterian Church of Hollywood and State 
Compensation Insurance F^ind. 
In course of employment. 
4012. McCarty, E. C, va. River Rock and Gravel Company, a corporation, and 
London Guarantee and Accident Company, Limited. 
Extent and duration of disability. 
1934. Loland, Louie, va. North Pacific Steamsliip Company, a corporation. 

Jurisdiction. ^ ^ ^. ^ ,* ^ 

4010. IJoyd. J. R.. va. Siierman Clay & Company and Guardian Casualty and 
Guaranty Company. 
Extent and duration of disability. 
3562. Lippy. Emily Jane, va. E. L. Goldstein Company. 
Dependency. 
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4283. The Linen Laundry and Supply Company vs. L. H. Williams. 

In course of employment. 
L.A.57. Lindsay, Robert J., vs. Crescent Creamery Company, a corporation. 

Disability result of injury. 
3224. Lind, Carl E.. va. F. Rolandi. 

In course of employment. 
4019. Levine. Samuel, va. Harry Hynes and Mrs. L. Hynes. 

Casual employment. 
4074. Lehman, Charles, va. Pacific Steamship Company. 

Election of remedies. 
4406. Le Counteur, Mary Lucy, va. Thos. Day & Company. 

Disability result of injury. 
4251. Lechow, Woldar, va. Aragon Apartments. 

Disability result of Injury. 
4089. Le Bourveau, Chas. E.,. va. I. C. Evans and Employers' Liability Assurance 
Corporation. 

In course of employment. 
4759. Lamson, Al, va. Kapkin and Golub. 

In course of employment. 
L.A.89. Lawrence, G. A., Manager Western Union Telegi*aph Company (a corpora- 
tion), va. Hyman Gordon. 

Extent and duration of disability. 
4386. Lauder, L., va. Keystone Film Company, a corporation. 

Extent and duration of disability. 
3980. Laskos. Victor, va. Schrader Iron Works. 

Disability result of injury. 
3827. Larson, J., va. Maryland Casualty Company. 

In course of employment. 
4725. Lande, E. H., va. W. D. Voorhles & Son, a copartnership. 

Employee or independent contractor. 
3607. Poole, Cecelia Mary, va. Jacob Salter. 

In course of employment 
3089. Milinich, Krlsto, and Veda Mllinlch, va. Eagle Shawmut Mining Company and 
Guardian Casualty and Guaranty Company. 

Dependency. 
4223. Miller, A. G., va. P. B. Steifer Mining Company. 

In course of employment. 
3988. Miller, William, va. Gottfried Meyer. 

Casual employment. 
4511. Moore, W. S., va. Palmer & Peterson and -^Dtna Life Insurance Company. 

Extent and duration of disability. 
3848. Moreno, Gregorio, P., va. C. C. Harris and United States Fidelity and Guar- 
anty Company, a corporation. 

In course of employment. 
4774. Morrison, Louis, va. N. L. Josey. 

Extent and duration of disability. 
3841. Moser, Gustave, va. H. E. Steele. 

^n course of employment. 
3520. Moss, Edward, va. Cuyler Lee. 

In course of employment 
3171. Muenzlng. Fred C, va. W. P. Barry. 

Intoxication. 
3551. Muir, Lewis E., va. Irvine and Muir Lumber Company. 

In course of employment. 
1912. Mullin, James P., va. Olson & Mahoney Steamship Company, Managing Owner 
Steamer "Westerner." 

Jurisdiction. 
4212. Murray, Anna M., va. Mutual Orange Growers' Association and New Amster- 
dam Casualty Company, a corporation. 

In course of employment 
4220. Nash, Frank B., va. Cerro Gordo Mining Company. 

Disability result of injury. 
4644. Neal, E. E., va. Hammond Lumber Company, a corporation. 

In course of employment 
4131. Neal, E. E., va. Union Iron Works Company. 

In course of employment. 
L.A.15. Nellis, T. E., va. Board of Public Service Commissioners, IjOS Angeles, 
California, a municipality. 

Extent and duration of disability. 
3696. Nelson, Alfred, va. Pacific Gas and Electric Company. 

Disability result of injury. 
4779. Nelson. Amelia, va. Mendocino Lumber Company. 

Disability result of injury. 
4630. Nelson, Charles, va. Oscar M. Edmlnster. 

Disability result of injury. 
4845. Nelson, Harry, va. John Johnson. 

In course of employment. 
4320. Newberg, Charles, va. Martin Knudsen and James Petersen. 

In course of employment. 
4445. Newbold, William F.. va. Wurster Meat Company. 

In course of employment. 
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4249. Noel, A. H., vs. H. Jevne Company and Maryland Casualty Company. 

Extent and duration of disability. 
4921. Nunez, Joe, V8. Pacific Coast Candy Company. 

Wilful misconduct. 
4082. Nusbaum. Josepli, vs. Board of Education of tlie City of Alameda. 

In course of employment. 
3447. Obradovich, Pete, vs. Consolidated Mining Company. 

Hernia. 
L.A.83. Ochoa. Luis, vs. J. J. Hollister and Royal Indemnity Company, a corporation. 

Disability result of injury. 
4840. O'Connell, John S., vs. Western Electric Company, a corporation. 

In course of employment. 
4189. Olson, Augusta, vs. Hind, Rolph & Company. 

Jurisdiction. 
4951. Orloski, Sam, vs.' Mountain Copper Company, Ltd. 

Extent and duration of disability. 
3917. Palkovlts. Joseph. t;«. Atchison, Topeka and Santa Fe Railway Company. 

Disability result of Injury. 
3381. Palm, John P., vs. Thomson Bridge Company. 

Extent and duration of disability. 
3809. Palmer, Mabel E., vs. Berkeley Board of Education, State of California and 
State Compensation Insurance Fund. 

In course of employment. 
3851. Parmrenk, George, vs. California Messenger Service (Mrs. Goldstein and 
James Kelly, proprietors). 

Wilful misconduct. 
3952. Parrish, Thomas A., vs. Crowley Launch and Tugboat Company and London 
Guarantee and Accident Company. 

Disability result of injury. 
3532. Patterson, W. S., vs. Guggenhime & Company. 

Extent and duration of disability. 
4849. Pawling, F. H., vs. John Lowe and Guardian Casualty and Guaranty Company. 

In course of employment. 
3776. Peppers, George H., vs. City of Oakland. 

Intoxication. 
1823. Peterson, C. G. F., vs. Pacific Lumber Transportation Company. 

Jurisdiction. 
3246. Photopoulos, Tony, vs. Red River Lumber Company. 

Extent of permanent disability. 
4206. Prindivllle, E., vs. City of San Jose. 

Course of employment. 
4178. Priolo, Paul, vs. Green Valley Baking Company, a corporation. 

Employee or independent contractor. 
4806. Puchalskl, John, vs. McRoskey & Company and .^tna Life Insurance Co. 

Liability for medical treatment. 
4661. Rainaldi. Domenico, vs. R. C. Storrie & Company. 

Extent of permanent disability. 
4144. Rajotte, Florence, vs. Good Samaritan Hospital. 

Extent and duration of disability. 
L.A.108. Rand, John F., vs. Sunshine Comedy Company and Henry Lehrman. 

In course of employment. 
4698. Rasumer, Wolf, vs. Sugarman-Greenberg Company. 

Extent and duration of disability. 
a461. Ratto, Mrs. O. M., vs. L'ltalla Press Company. 

In course of employment. 
4669. Reeve, Lisle, vs. E. B. & A. L. Stone. 

Disability result of Injury. 
3304. Rhea, Robert L., vs. Western Auto Electric Company. 

In course of employment. 
4594. Rlcchlardl, Michele, vs. Redwood Manufacturing Company. 

Disability result of Injury. 
4034. Richards, Edwin E., vs. National Biscuit Company. 

Disability result of Injury. 

3396. Riley, Clyde, vs. Al Heller. 

Jurisdiction. 
3558. Rlley. Jack, vs. Nine Lumber Company and JEtna Life Insurance Company. 
Extent and duration of disability. 

3397. Robertson, E. G., vs. J. R. McFaul & Son. 

Extent of permanent disability. 
2932. Romano, Antonio, vs. F. C. Brooklns. 

Disability result of Injury. 
3468. Roper, William, Julia Roper and Beatrice Ryan, vs. Blanchard Brown Com- 
pany and .^tna Life Insurance Company. 

Dependency. 
3819. Resales, A., vs. Mountain King Mine. 

Extent and duration of disability. 
3348. Rose, O. P.. vs. Madary's Planing Mill and Western Indemnity Company. 

Extent and duration of disability. 
3576. Rubertl, Carlo, vs. Springfield Tunnel and Development Co. 

Dependency. 
3363. Ruflfenelli, Domingo, vs. Ulpiano T. Ruiz. 

Employee or independent contractor. 
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3512. Rushton. H., vs. Lester C. Kurtz. 

Extent of permanent disability. 
4516. Sabat, Mike. vs. Indian Valley Railroad Compjiny and Frankfort General 
Insurance Company. 

Hlxtent of permanent disability. 
L.A.76. Sanftleben, Alfred G., vs. Western Linotyping Company. 

Disability result of injury. 
4783. Schmidt, Philip E., va. California Highway Commission. 

Wilful misconduct. 
3362. Schoech, K. V., va. Majestic Reliance Motion Picture Corporation. 

Extent and duration of disability. 
4211. Schoenemann, Otto, va. Llewellyn Iron Works. 

Hernia, 
3485. Schwabenland, A., va. Pacific Gas and Electric Company, a corporation. 

Extent and duration of disability. 
3771. Schwarz, Paul W., va. Charles Lubbe and Royal Indemnity Company. 

In course of employment 
3864. Scott, George L., va. H. S. Crocker Company and Royal Indemnity Company. 

Disability result of Injury. 
4115. Sears. John B., va. Peoples Ice and Cold Storage Company, a corporation. 

Disability result of injury. 
4552. Selp, Annie, va. John A. Roebling Sons Company. 

Disability result of injury. 
2639. Sentlch, D., va. City of Los Angeles, California. 

Jurisdiction. 
4277. Shahan. W. N.. va. FYankfort General Insurance Company. 

Disability result of injury. 
4409. Shapiro, A., va. Ralphs Grocery Company. 

Disability result of Injury. 
4143. Shepherd, T. Eltlnge, va. Studebaker Corporation of America. 

Disability resialt of injury. 
3571. Simmons, Jennie, va. Jane Doe Bogardus. 

Disability result of injury. 
3505. Skabeleff, Alex, va. Calfornia Food Products Company. 

Statute of limitations. 
3694. Smart, Mra Mary, va. Sudden & Chrlstenson. 

Disability result of Injury. 
3603. Smith. James D., va. David Adams. 

Extent and duration of disability. 
4153. Smith, Wylle. va. Robert Trost 

Extent and duration of disability. 
4677. Sparaclo. Joe, va. Mitchell Furniture Company. 

In course of employment. 
3991. Sprague, Charles, va. Frank Vezu. 

Jurisdiction. 
3873. Stahl. Mrs. Ida. va. Holmes Eureka Lumber Company and Guardian Casualty 
and Guaranty Company. 

In course of employment. 
2481. Stewart Company. E. C, and Massachusetts Bonding and Insurance Com- 
pany, va. George Martin. 

Extent and duration of disability. 
3644. Stuart. Thomas K., va. City of Oakland. 

Extent and duration of disability. 
3781. Tabucchi, Caesar, va. Standard Oil Company of California. 

Statute of limitations. 
4375. Taylor, George, va. F. B. Samuel. 

Disability result of injury. 
3503. Taylor, Ryland G., va. Hercules Powder Company, a corporation. 

Disability result of injury. 
4766. Taylor. William, va. J. R Wilson. 

Extent and duration of disability. 
4185. Thalman. L. H., va. Charles W. Corbaley. 

Employee or independent contractor. 
3471. Thatcher, John S., vs. Blanchard-Brown Company. 

Disability result of Injurjc 
4519. Thompson, Hargreaves, va. Don Lee, a corporation, and Zurich Accident and 
Liability Insurance Company, a corporation. 

Disability result of Injury. 
iy.A.90. Tllden, M. B., va. A. V. LIsenby and H. U. Maxsfleld, individually and as 
copartners, and State Compensation Insurance Fund. 

Disability result of injury. 
4408. Todd, J. D., va. Keystone Him Company, a corporation. 

Disability result of injury. 
4714. Trujillo, P., va. Fontana Land Company, a corporation. 

Disability result of Injury. 
3983. Vandergrlff, R. E., va. W. F. Arnold, A. S. Johnston and E. W. Field. 

Jurisdiction. 
2041. Vamer, S. S.. vs. Mercer Fraser Company and Guardian Casualty and 
Guaranty Company. 

Extent and duration of disability. 
3672. Vasserl, Carlo, vs. Western Magnesite and Development Company. 

Hernia, 
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L.A.121. Wadsworth, Louis D., vs. Arenz- Warren Company and Ocean Accident and 
Guarantee Corporation. 

In course of employment. 
3929. Wales, A. L.., vs. Pacific Pennant and Novelty Co. 

In course of employment. 
4515. Wasson, A., vs. Mohawk Oil Company. 

Employee or Independent contractor. 
4298. Welch, Charles William, vs. Fisk and Motta, a copartnership. Ad. Turpln. 

Disability result of Injury. 
L.A.87. Wells, Ralph C, vs. Department of Public Service of the City of Los Angelea 

Wilful misconduct. 
4651. Welsh, Mrs. C. D., vs. Hercules Powder Company. 

Disability result of injury. 
3637. Weymouth, Jessie I., vs. Royal Indemnity Company. 

Disability result of Injury. 
2949. Whetstone, Frank L., vs. Standard Oil Company. 

Extent and duration of disability. 
4423. Whitehead, George S., vs. Mr. and Mrs, Alexson. 

In course of employment. 
3957. Whitson, George S., vs. Northern California Power Company. 

Statute of limitations. 
3620. Williams, J. F., vs. Empire Mines Company. 

Extent and duration of disability. 
4914. Williams, S. P., vs. Universal Packing Company. 

In course of employment. 
3708. Williams, W. L., vs. Lizzie E. Kersey and Allison Krames and State Com- 
pensation Insurance Fund.' 

In course of employment 
3156. Wilson, A., vs. Peoples Water Company and Southern Surety Company. 

In course of employment. 
3628. Wood, Stephen L., vs. Horse Shoe Gold Mining Company, a corporation. 

Statute of limitations. 
4021. Woodson, Walter Ray, vs. The City of San DIegro, a municipal corporation, 
and State Compensation Insurance Fund. 

Disability result of injury. 
3554. Wright, Elmer, vs. A. J. Sartoris and Frankfort General Insurance Company. 

Extent and duration of disability. 
3730. Young, William Thomas, vs. C. Kopp and M. Schick. 

In course of employment. 
3977. Zar, John, vs. Steward Bros. 

Disability result of Injury. 
3579. ZIta, Peter, vs. Clunie Estate Company. 

Disability result of Injury. 
3470. Zuick, C, vs. Chadwick & Sykes. 

Extent and duration of disability. 
4653. Zukel, Louis, vs. Kullman, Salz and Company. 

In course of emplo>Tnent. 

SETTLEMENT. 

4563. .^tna Life Insurance Company vs. J. Huggan. 

Refusal to submit to medical treatment. 
3667. Allison, John J., vs. Jarvis & Nichols and The Employers* Liability Assurance 
Corporation, Limited. 

Hernia. 
4822. Alvalez, Salvador, vs. Golden Gate Steamship Company. 

Jurisdiction. 
3483. Alvarado, Robert, vs. R. W. Pridham Company. 

Extent and duration of disability. 
4027. Anderson, A., vs. Midway Peerless Oil Company, a corporation. 

Payment of medical bills. 
4456. Anderson, Edwin, vs. American Steel Pipe and Tank Company. 

Extent and duration of disability. 
4101. Bacon, Wm, D., vs. Stay ton Mining Company. 

Lump sum settlement. 
4441. Baldacci, Leo, vs. S. Machetto and Royal Indemnity Company. 

Lump sum settlement. 
47^3. Bartmess, Lloyd C, Jr., vs. Sunset Lumber Company. 

Extent of permanent disability. 
3945. Beard, J. L., M.D., vs. O. P. Phippen Lumber Company. 

Payment of medical bills. 
4731. Beattie, George, vs. Northern Redwpod Lumber Company. 

Notice to employer. 
3846. .Beauchamp, Robert L., vs. Angelo & Son. 

Extent and duration of disability. 
4098. Bernhardt, Henry, vs. Ward & Goodwin, 

Extent and duration of disability. 
4706.' Bolcos, Demetrios, vs. National Carbon Company, Inc., and State Compensa- 
tion Insurance Fund. 

Extent and duration of disability. 
4635. Boone, Earl Keith, vs. American Ambulance Company. 

Payment of medical bills. 
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3743. Bordanaro, Rose H., va. West Oakland Home and United States Fidelity and 
Guaranty Company. 

In course of employment. 
3418. Brown, Robert T., t;*. Sunset Lumber Company. 

In course of employment 
3986. Burke, Julius, va. Union FYench Laundry and Maryland Casualty Company. 

Lump sum settlement. 
L.A.6. Burkett, Bartlne. va. Keystone Film Company, a corp. 

Extent and duration of disability. 
L.A.70. Cairns, Qeorge W., va. Redlands Yucalpa Land and Water Company and 
Employers' Liability Assurance Corporation. 

Disability result of injury. 

3556. Callahan, Joseph, va. Walker Minln^r Company. 

Disability result of Injury. 
4476. Cary, John L., va. Frankfort General Insurance Company. 

Extent and duration of disability. 
3970. Cleary, Leo, va. John A. Wormell and Edwin Drawbaujfh. 

Extent and duration of disability. 
4719. Collins, Celeste, va. United States Casualty Company. 

Payment of medical bills. 
3974. Cooney, FYed, va. Bates, Borland & Ayer and Guardian Casualty apd Guaranty 
Company. 

Extent and duration of disability. 
3500. Cottrell, Dr. E. L., va. High Thrapp. 

Payment of medical bills. 
2534. Crippen, Mrs. Coila M., va. Richfield Land Company. 

Dependency. 
4522. Caples, William Crossett, va. Pacific Gold Dredging Company. 

Extent of permanent disability. 
4647. Davis, John, va. The Western Reinforced Concrete Pipe Company. 

Lump sum settlement 
L.A.13. Davis, L. Roy, va. Pacific Electric Company, a corporation. 

Extent and duration of disability. 
4947. Davis, Lucius, Jr., va. G. Lindauer. 

Payment of medical bills. 
3758. Dempster, Thomas, va. Lorned Manufacturing Company and Massachusetts 
Bonding and Insurance Company. 

Extent and duration of disability. 
3146. Dixon, R. H., va. G. H. Roberts. 

Extent and duration of disability. 

3557. Donahue, Wm., va. George Behrman. 

Extent and duration of disability. 
3910. Dovlco, J., va. City Street Improvement Company and United States Fidelity 
and Guaranty Company. 

Extent and duration of disability. 
3901. Dowe, Bertha, va. Golden Eagle Hotel, Chris Mertz and Kate Doe Mertz. 

Who was employer. 
4247. Dyer, F., by his guardian ad litem and trustee, E. J. Dyer, va. The California 
«^actus Candy Company, Lee Chamberlain and H. Chamberlain. 

Extent and duration of disability. 
4157. Dylla, Gustave G., va. Miss E. Wilson. 

Extent and duration of disability. 
1885. Echerrerl B., va. Natomas Company of California. 

Extent and duration of disability. 
3493. Eros, Alexander, i;». United States Hotel and A. Tatsch. 

Extent and duration of disability. 
3883. Erskine. Robert, va. Northern California Power Company, Consolidated. 

Extent and duration of disability. 
3808. Florl, Giacomo and Theresa CappuccinI Flori va. Eagle Shawmut Mining Com- 
pany and California Casualty Company. 

Dependency. 
3610. Flemming, A. J., va. Turner Oil Company, a corporation. 

Hernia. 
1248. Fleming, Hattie A., va. Marconi Wireless Telegraph Company of America. 

Jurisdiction. 
4547. Fobalno, Tony, va. A. H. Wilhelm and Blaryland Casualty Company. 

Extent and duration of disability. 
4397. Fogarty, John, va. Agneslte Mining Company, a corporation. 

Extent and duration of disability. 
4119. Forsblad, G. A., va, Klngsburg Growers Association, a corporation. 

Extent and duration of disability. 
3981. Fortune, Leonard, va. Figueroa Market. 

Extent and duration of disability. 
4235. Frederlckson, A. W., va. Irvine & Muir Lumber Company and State Com- 
pensation Insurance Fund. 

Extent and duration of disability. 
4681. FVye, Hugh E., va. ^tna Life Insurance Company and C. A. Lemm. 

Extent and duration of disability. 
L.A.111. Gage, C. E, M.D., va. O. T. Machado, G. S. Gltelson and W. L. Leonard. 

Extent and duration of disability. 
4314. Gantz, Forrest L„ va. Home Oil Company of Pomona and Ocean Accident 
and Guarantee Corporation. 

Extent and duration of disability. 
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3596. Gavin, Mary A., V8. Pacific Telephone and Telegraph Company. 

Dependency. 
4791. GoDsalvez, D, t;«. Thompson Bros., Claude Thompson, Manager. 

Extent and duration of disability. 
3091. Gridley, Elmer B., v«. Clarence A. Stone and Charles W. Farrar. 

Extent and duration of disability. 
3618. Grover, A. L., V8. General Roofing Company. 

Extent and duration of disability. 
L.A.47. Hackleman. Bertha L, V9. L. W. Wardle. 

Payment of medical bills. 
3931. Hagal, Fred F., va. A. Mattson and Maryland Casualty Company. 

Extent of permanent disability. 
L.A.136. Haggett, Mrs. Ethel, vs. Wm. B. Kemper and Royston Grocery, a corporation. 

In course of employment 
2553. Haschke, E. W., va. Diamond Match Company. 

Disability result of injury. 
4718. Headstrom, Charles G., va. County of Kern, Kern County Highway Commis- 
sion and State Compensation Insurance Fund. 

Extent and duration of disability. 
3567. Hoefig, FVank, va. W. B. Hunt and Western Indemnity Company. 

Extent and duration of disability. 
4437. Hunkin, Dr. S. J., va. R C. Storrie & Company and Guardian Casualty and 
Guaranty Company. 

Extent and duration of disability. 
3856. Hurley, Timothy, va. H. G. Fen ton. 

Extent and duration of disability. 
3612. IlgenfriU. W. G., va. Geo. G. Mizel. 

In course of employment. 
4748. Imsand, Joseph, va. Union Iron Works Company. 

Extent and duration of disability. 
4161. Jackson. Nora, va. Ansonia Apartments Company and Fidelity and Deposit 
Company of Maryland. 

Disability result of injury. 
3266. Janes, A. C, va. Pacific Fruit Express Company. 

Extent and duration of disability. 
3627. Johnson, Cecelia, va. London Guarantee and Accident Company. 

Jurisdiction. 
3591. Jones. C. F., va. California Construction Company. 

Extent and duration of disability. 
3836. Jordan, Thomas, va. Los Angeles Ice and Cold Storage Co. 

Extent of permanent disability. 
3871. Junge, A. J., va. Mrs. Else Junge and Hartford Insurance Company. 

Extent of permanent disability. 
3624. Kelsey, Melissa, va. W. T. Baker Company. 

Dependency. 
UA.IO. King, George, va. Wilson & Company, a corporation, and Maryland Casualty 
Company, a corporation. 

Extent and duration of disablltty. 
4420. Lakes, William C, va. Miller Coupstructlon Company and State Compensation 
Insurance Fund. 

Extent and duration of disability. 
2501. Larson, Fred, va. Charles Carlson. 

Who was employer. 
4310. Lehmann, George, va. The Fidelity and Casualty Company of New York and 
Melones Mining Company. 

Extent of permanent disability. 
3765. Longracre, Wayne J., va. Los Alamitos Beet Sugar Company, a corporation, 
and Royal Indemnity Company, a corporation. 

Extent and duration of disability. 
3997. Loos, Dr. H. C, va. C. M. Weatherwax. 

Payment of medical bills. 
4217. Lucas, T. A., va. Petaluma Box Company and Greorgia Casualty Company. 

Disability result of Injury. 
3933. McBride, M., va. Judson Manufacturing Company and California Casualty 
Indemnity Exchange. 

Extent and duration of disability. 
4621. McGinn. P. H., va. John Breuner & Company. 

Extent and duration of disability. 
3641. McKay, A., va. Madera Sugar Pine Company and Guardian Casualty and 
Guaranty Company. 

Extent and duration of disability. 
4079. McLaughlin, Edith, va. Eagle Laundry and Western Indemnity Company. 

Extent of permanent disability. 
3739. McNeal, Bert, va. Klamath River Mining Company, a corporation, and Southern 
Surety Company. 

Extent and duration of disability. 
4127. Mackenzie. A., va. E. F. Emery and Employers Liability Assurance Corpora- 
tion, Limited, of London, England, a corporation. 

Extent and duration of disability. 
1855. Mann, Bessie M., va. A. Teichert & Son and Guardian Casualty and Guaranty 
Company. 

Dependency. 
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L.A.lSO.Martln. Harrison, i'». Otto Wledeman. 

Payment of medical bills. 
3477. Mead, Charles E.. attorney In fact for Maria Ruiz de Torres, vs. California- 
Portland Cement Company, a corporation. 

Dependency. 
3629. Merrill, Benjamin E., M.D., va. H. G. Bennison. 

Payment of medical bills. 
3513. Metter, Louis, V8. V. Q. Bonaly and Employers' Liability Assurance Cor- 
poration. 

Extent and duration of disability. 
3751. Meyer, ESdward, Jr., va. Pacific Kissel Kar Branch, a corporation. 

Extent and duration of disability. 
3402. Michener, Edward P., va. Wiley Ice Cream Company and Casualty Reciprocal 
Exchange of Kansas City, a corporation. 

Extent and duration of disability. 
3691. Moore, Albert W., Edwin H. Hall and Hattie Shaffer, va. A. B. C. Transfer 
Company. 

Payment of medical bills. 
4660. Morken, Herman J., va. Edward A. Elliott. 

Insurance coverage. 
4700. MouKiere, Jimmie, va. James Phillips and New Amsterdam Casualty Company. 

Extent and duration of disability. 
3766. Nakaike, T., va. Crescent Creamery Company, a corporation, and Employers 
Liability Assurance Corporation. 

Extent and duration of disability. 
4827. McDonald, Neal, va. Isaac Sweet. 

Extent and duration of disability. 
4464. Nelson, Sam, va. Bates, Borland & Ayre. 

Extent and duration of disability. 
45^. Neyt, Ben, va. Clinton Construction Company and Royal Indemnity Company. 

Extent and duration of disability. 
3996. O'Connor, Mrs. H. M., va. t'ox Film Company, a corporation. 

Extent and duration of disability. 
4463. Oliveria, Manuel Maria, va. California Transportation Company. 

Dependency. 
3888. Paiva, Jose, va. Natomas Consolidated of Californliu 

Extent and duration of disability. 
4379. Pallono, Alexander, va. C. H. Hudson. 

Extent and duration of disability. 
3054. Pappas, Tom, va. F. Rolandl and California Casualty Company. 

Lump sum settlement. 
4124. Parsons, O. C, va. J. C. Tharp. 

Extent and duration of disability. 
4081. Paule, Christ, va. California Winery, a corporation. 

Extent and duration of disability. 
L.A.107.Peer, George M., va. Pomona Manufacturing Company, a corporation, and 
Georgia Casualty Company, a corporation. 

In course of employment, 
UA. 11 S.Perez, John, va. Winter & Nicholson and Maryland Casualty Company. 

Extent and duration of disability. 
5029. Pierce, Mrs. J. M., va. Mrs. Peter McDonough. 

In course of employment. 
4930. Polito, Esteban, va. Quon Ham Wah Company. 

Extent and duration of disability. 
3320. Porteous. Allle, va. Grey Lode Mining Company, a corporation. 

Extent and duration of disability. 
L.A.71. Rabineau, William S., va. Foundation Company. 

In course of employment, 
4147. Radovlch, F., va. William H. Haw. 

Extent of permanent disability. 
L.A.148.RawlIngs, L. L., va. H. W. Elchman et al. 

Extent and duration of disability. 
3679. Reed, William L., vs. City of Oakland. 

Extent and duration of disability. 
4311. Rider, E. B., va. M. Weinsteln. 

Extent and duration of disability. 
4924. Rlgat, Antonla, va. Treasure Mining Company. 

Dependency. 
4164. Rodriguez, Henry, va. The Southern Pacific Company, a corporation. 

Dependency. 
4606. Rogers. J., va. E. T. Kruse and M. Thompson & Company. 

Jurisdiction. 
4629. Rogers, Richard, va. Thompson Bridge Company. 

Extent and duration of disability. 
4450. Rooten, Stanley A., va. Wuerster Constmctlon Company, a corporation. 

Extent and duration of disability. 
4586. Rosenfeldt. H., va. Kruse & Bunks Shipbuilding Company. 

Jurisdiction. 
4745. Ross, A. J., vs. Weed Lumber Company. 

In course of employment. 
3633. Row, P. S.. vs. Standard Oil Company, Belt Railroad Company. 

Lump sum settlement. 
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3583. Rozell, Otto, vs. Georffo E. Marcy. 

Extent and duration of disability. 
4183. Rue, M. J. A., i;«. Union Iron Works Company Alameda Branch, Alameda. 

Extent and duration of disability. 
3371. Ryder, R., vs. Larson and Sampson. 

Extent and duration of disability. 
4006. Sabo, Louis, vs. Mowry Drayage Company and -IRItna Life Insurance Company. 

Extent and duration of disability. 
4839. Sanford. Paul, i;«. American Can Company. 

Payment of medical bills. 
4123. Sanko, Joseph, va. Lambert Manufacturing Company, a corp. 

Extent and duration of disability. 
4595. Schjeldt, Peter A., vs. Sacramento Junk Company. 

Extent and duration of disability. 
3869. Sharpe, Archie, va. I'^llmore Irrigation Company. 

Extent of permanent disability. 
1848. Slmac. Ivan, va. Spreckels Sugar Company. 

Dependency. 
3301. Skinner. Lloyd D.. va. Santa Rosa Mining Company. 

In course of employment. 
3823. Smith Edward S.. vs. Sacram**nto Transportation Company and Employers 
Liability Assurance Corporation. 

Extent and duration of disability. 
3968. Sorensen, M., va. Caspar Lumber Company. 

Payment of medical bills. 
3643. Spediacci. Frank, va. Pacific Coast Steel Company and London and Lan- 
cashire Indemnity Company. 

Extent of permanent disability. 
3701. Springer, A. E., vs. Crown Electric Company. 

Extent and duration of disability. 
3796. State Compensation In.surance Fund and Lisbon Reclamation District 307 va. 
Henry Smith. 

Extent and duration of disability. 
2924. Stea, Michele, va. United Railroads of San F'rancisco. 

Dependency. 
3479. Storm, Peter C, va. San Francisco Lumber Company. 

Payment of medical bills. 
L.A.33. Sutton, J. W., va. L. Rabinowitz. 

Extent and duration of disability. 
L.A.20. Swartout, W. A., va. Board of Public* Service Commissioners, City of Los 
Angeles, a municipality. 

Extent and duration of disability. 
4682. Symons, J., va. California Cotton Mills Company and Hartford Accident and 
Indemnity Company. 

Wilful misconduct. 
4688. Talbott, E. L., va. Judson Manufacturing Company and California Casualty 
Indemnity Exchange. 

Extent and duration of disability. 
3707. Taylor, Jean M., va. Pacific Coa.st Paper Companv and The Employers* 
Liability Assurance Corporation of London, England. 

Dependency. 
4023. Tramutolo, Paul. vs. California Fruit Canners* Association and Southern 
Surety Company. 

Extent and duration of disability. 
4541. Trinidad, Antone B., vs. Engles Copper Mining and Frankfort General Insur- 
ance Company. 

E^xtent and duration of disability. 
1872. Turklngton, J. V., va. Rogers Brothers and Globe Indemnity Company. 

Lump sum settlement. 
4306. Vail, William, vs. Gibson's Express and Western Indemnity Company. 

Extent and duration of disability. 
2864. Van Hagen, Fred L., vs. Crafton Oil Company, a corporation. 

Extent and duration of disability. 
3489. Vereb, Frank, vs. Ed. Prose. 

Disability result of injury. 
3252. Vinson, Claire, i'«. Hammond Lumber Company et al. 

Jurisdiction. 
3511. Walker, Christopher, va. Peter Ol>erweis. 

Extent and duration of disability. 
2955. Walvig, John G., va. Hart-W^ood Lumber Company. 

Jurisdiction. 
4580. Wasserman, Charles, va. R. Trost. 

Extent and duration of disability. 
3527. Westring, Stine Maria, vs. Union Iron Works Company. 

Liability for funeral expenses. 
3840. Whltaker, Sherman, va. J. A. Hill. 

Extent and duration of dLsability. 
4585. White, Frank D.. vs. O. Scarpulla. 

Disability result of injury. 
4294. Wiley, Mattle G., va. Tuba Manufacturing Company. 

DI.sabllIty result of Iniury. 
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2668. Williams, H. D.. vs. Oregon Panama-Pacific International Exposition Com- 
mission. 

Jurisdiction. 
3608. Wilson, G. W., vs. Mesmer & Rice and Georgia Casualty Company. 

Extent and duration of disability. 
3041. Wilson, James, vs. Southern Pacific Company. 

Jurisdiction. 
4469. 2^ra, Giovanni, and Dore Maria, vs. Plymouth Consolidated Mining Company 
and State Compensation Insurance Fund. 

Dependency. 
4308. Zunino, Carl, vs. B. F. Stoddard. 

Extent and duration of disability. 

DISMISSAL. 

3979. Adler, Ruby Frank, vs. Macdonald & Kahn and Royal Indemnity Company. 

Disability result of injury. 
4821. Amerlo. Ettore, vs. M. Rampone. 

Arising out of employment. 
4268. Anderson, C. A., vs. E. V. Rideout Company. 

Jurisdiction. 

4850. Anderson, Edwin, vs, John Carroll and New Amsterdam Casualty Company. 

Statute of limitations. 
4256. Anderson, Mrs. M. W., vs. Math<'ws Candy Company and Ocean Accident and 
Guarantee Corporation. 

In course of employment. 
4276. Armanetti, MIchele, vs. Fremont Consolidated Mining Company and Guardian 
Casualty and Guaranty Company. 

Jurisdiction. 
3947. Ballinger, Mary A, vs. J. R. Bowler and Leo Keropian. 

Jurisdiction. 
4005. Banks, Lucy A., vs. Standard Oil Company. 

In course of employment. 
4184. Beck, Harry Clay, vs. Hass & Cross, co-partners. 

Refusal to submit to medical treatment. 
2546. Bedia, Thomas, vs. Union Oil Company and Royal Indemnity Company. 

In course of employment. 

4851. Bell, Josie E.. vs. California National Bank. 

Disability result of injury. 
4837. Bennett, J. E., vs. R. F'. Felchlln and Globe Indemnity Company. 

Statute of limitations. 
4150. Benson, Olive Marie, vs. Standard American Dredging Company. 

Jurisdiction. 
3453. Beyer, Laura, vs. Bear Valley Mutual Water Company, a corporation. 

In course of employment. 
3330. Aas, Hans Blrger, vs. Signal Steamship Company. 

Jurisdiction. 
4208. Boardman, Georgia, i^s. California South Sea Navigation Company. 

Jurisdiction. 
i«.A.166.BoIano, Manuel, vs. Owen Roofing Company. 

Extent and duration of disability. 
L.A.105.Bolles, Lillie H., vs. Jesse L. Lasky Feature Play Co. 

Disability result of injury. 
4807. Brewer, J., vs. Healy-Tlbbetts Construction Company. 

Jurisdiction. 
3890. Brlsendlne, A. C, vs. The Marysville Dredging Company. 

Statute of limitations. 
3129. Brist, Brita, vs. North Pacific Steamship Company, a corp. 

Jurisdiction. 
L.A.46. Brunt, E. J., vs. Sunday Evangelist Campaign, Inc., a corporation, and .^tna 
Life Insurance Company, a corporation. 

Extent and duration of disability. 
4868. Burke, G. A., vs. Madary's Planing Mill and Western Indemnity Company. 

Disability result of Injury. 
4809. Burrls, W. J., vs. Phoenix Flour Milling Company, 

Extent and duration of disability. 
2469. Carlisle, J. O., vs. North iStar Mines Company, a corporation. 

Extent and duration of disability. 
3839. Cartwright, Grace H., vs. Gude's, Incorporated, and Maryland Casualty Com- 
pany, a corporation. 

In course of employment. 
4575. Cary, John, vs. Bunker Hill Consolidated Mining Company, a corporation, and 
Guardian Casualty and Guaranty Company. 

Statute of limitations. 
3491. Case, Lottie E., vs. Rolln Film Co. and Western Indemnity Company. 

Disability result of Injury. 
4897. Christian, R, vs. Miller & Lux, Inc., a corporation. 

Jurisdiction. 
3960. Christiansen, Lawrence P., vs. London Guarantee and Accident Company. 

Statute of llmltallons. 
2592. Church, Charles B.. for and In behalf of H. L. Knight, a minor, vs. Al G. Barnes 
Show Company. 

Extent and duration of dl.sability. 
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4496. CIsneros, A., vs. Southern Pacific Company, a corporation. 

Extent and duration of disability. 
L.A.74. Clarlt, Kdwln A. r». Universal Film Manufacturing^ Company and Royal 
Indemnity Company. 
Statute of limitations. 
3878. Claro, Joe, vs. Southern Pacific Company, a corporation. 

Jurisdiction. 
4327. Cobum, Thomas, vs. Keystone Film Company, a corporation. 

Extent and duration of disability. 
4596. Colloton, Thomas, va. Des Moines Bridge and Iron Worka 

Extent and duration of disability. 
4429. Condon, Timothy, vs. Sacramento Transportation Co. 

Jurisdiction. 
4062. Corcoran, Michael, va. North Pacific Steamship Company. 

Jurisdiction. 
4040. Criger, Elmer, va. R. W. Pridham Company. 

Extent of permanent disability. 
2829. Crisp, Mrs. Mattie. va. Northern Electric Railway Company and John P. 
Coghlan, its Receiver. 
Jurisdiction. 
3152. Crouch, Harry, va. Pacific Lumber Company and United States Fidelity and 
Guaranty Company. 
Extent and duration of disability. 
3543. Cruiz, Pet era, va. L. B. Hogue. 

In course of employment 
3162. Cutchin, Lillian D., va. General Petroleum Company. 

Dependency. 
4832. Dain, William, va. Hooper Lumber Company and London Guarantee and Acci- 
dent Company. 
Disability result of injury. 
L.A.12. Danley, J. C, va. R. F. Tousley et al. 

Statute of limitations. 
L.A.69. Dawson, Arthur L.. i;«. Southern Pacific Company, a corporation. 

Extent and duration of disability. 
4075. Debellis, Domenlco (Debar) va. Cudahy Packing Company and United States 
Fidelity and Guaranty Company. 
Extent and duration of disability. 
3845. Duncan, James, va. Board of Public Service Commissioners of the City of Los 
Angeles, California. 
Extent and duration of disability. 
4781. Duncan, Leonora D., va. Southern Pacific Company. 

Jurisdiction. 
3937. Edwards, R. A., va. Foster and Kleiser Company. 

Payment of medical bills. 
4474. Evans, Sam, va. Southern Board and Paper Mills, a corporation, and State Com- 
pensation Insurance Fund. 
Extent and duration of disability. 
4485. F*incham, Albert, va. A. Longo. 

Payment of medical bills. 
L.A.27. Flnkle, D. H., va. Wall Street Garage et al. 

Disability result of injury. 
4097. Fogal, Edward C, va. J. M. Scholtes, 

Jurisdiction. 
4438. Frazer, H. H., va. W. H. Cain Plumbing Company, W. H. Cain, proprietor, and 
Anna N. Cain. 
Payment of medical bills. 
3747. Frederlckson, Emma Louisa, va. Signal Steamship Company. 

Jurisdiction. 
4616. Gerkey, Anna L., va. Oakland Paving Company. 

Jurisdiction. 
3522. Getz, Dick, va. Brentner & McCabe Company. 

Extent and duration of disability. 
3536. Goz. Alfred, va. Hall Scott Motor Car Company. 

Hernia, 
3653. Hackelbery, Charles, va. Sherlock Land and Live Stock Company, a corporation. 

Jurisdiction. 
4207. Hanahoe, Martin, va. Sweetwater Dam Company. 

Who was employer. 
2888. Harder, Henry, va. North Pacific Steamship Company, being owner of the 
Steamship "Roanoke." 
Jurisdiction. 
4666. Harmon. C. H., va. Great Western Electro-Chemical Company. 

Disability result of Injury. 
L.A.139. Hart, Simpson, va. Adolph Ramlsh. 

Casual employment 
3720. Haslam, Roy, va. W. D. Head Drilling Company. 

Statute of limitations. 
3749. Hauge, Komellus, and Bertha Hauge, va. California South Sea Navigation 
Company, a corporation. 
Jurisdiction. 
4007. Havard. Ada, va. California South Sea Navigation Company, a corporation. 

Jurisdiction. 
4426. Heilbron, Adolph, va. Fred Hellbron and Maryland Casualty Company. 
Extent and duration of disability. 
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4504. Hinkle, Roy W., vs. The Imperial Water Company No. 5. 

Lump sum settlement. 
UA.79. Hirst, John, vs. Foundation Company and United States Casualty Company. 

Extent of permanent disability. 
3327. Hughes, Archie W., vs. Georgia Slide Mines. 

Disability result of injury. 
L.A.81. Hyder, Leo Paul, va, Bryan-Brandenberg Company. 

Statute of limitations. 
3061. Jardlne, John, ve. North Pacific Steamship Company, a corporation. 

Jurisdiction. 
4215. Jensen, Petrine, vs. California South Sea Navigation Company, a corporation, 
and North Pacific Steamship Company, a corporation. 

Jurisdiction. 
4380. Johnson, Gus, vs. Albion Lumber Company and M. Thompson Company. 

Jurisdiction. 
3712. Karukes, William, vs. NapoJJn and Greenberg. 

Statute of limitations. 
L.A.159. Keenen, J. F., vs. J. Dunne, doing business as Jim's Chowder House. 

Wilful misconduct. 
2014. KImberlln, Dr. L. C, vs. George Green and Golden Gate Sightseeing Company. 

Payment of medical bills. 
3964. Knott, Walter G., vs. JjOS Angeles County, a body corporate and politic. 

Statute of limitations. 
4031. KorezefF, Morris, vs. Acme Brass Foundry and Employers Indemnity Corp. 

Extent of permanent disability. 
3938. Krebs. George, and Albert Fabian Welin vs. L. H. Beck and Union Oil Company. 

Jurisdiction. 
4524. Laguna, Emelia, vs. Robert Sherer & Company. 

. Statute of limitations. 
2764. Larson, Janna, vs. Alaska Salmon Company. 

Jurisdiction. 
3867. Law, Andrew T., vs. Associated Oil Company and Royal Indemnity Company. 

Lump sum settlement. 
3606. Lawrason, Daisy M., vs. F. W. Mattern and Mrs. F. W. Mattern, his wife. 

Extent and duration of disability. 
4270. Lee, S. E., vs. Hammond Lumber Company, a corporation. 

Disability result of injury*. 
4401. Lee, T. L., vs. A. HoUoway and State Compensation Insurance Fund. 

Extent and duration of disability. 
3434. Liberty, John, vs. R. L. Shinn and Employers* Liability Assurance Corporation. 

Extent and duration of disability. 
3340. Linden, Gus, vs. North Pacific Steamship Company, a corporation. 

Jurisdiction. 
3699. Linger, Charles, vs. Los Angeles Ice and Cold Storage Company and John C. 
Lynch, Receiver for Pacific Coast Casualty Company. 

Extent and duration of disability. 
4061. Littlejohn, Joseph J., vs. William Lewis and ^tna Life Insurance Company. 

Jurisdiction. 
4188. Lona, Luisa Velasquez, vs. Southern Pacific Company, a corporation. 

Dependency. 
4273. Lowery, George I., vs. Wallace Ranch. 

Extent and duration of disability. 
2839. Lyon, Ben W., vs. James McDonald. 

Dismissed for want of prosecution. 
2778. McCarte. Mary, vs. Alaska Packers' Association. 

Jurisdiction. 
3803. McConlco. Dr. C. V.. vs. City of San Bernardino. 

Pajrment of medical bills. 
4739 McDonnell, Lee, vs. Associated Oil Company and Royal Indemnity Company. 

Statute of limitations. 
4334. McFearin, G. W., vs. Southern California Wrecking Company, a corporation. 

Extent and duration of disability. 
3879. Mclvor. M. L., vs. E. G. Ogle. 

Statute of limitations. 
3023. Malgren, Emma, vs. Humboldt Cooperage Company, a corporation. 

Dependency. 
4468. Mann, Wallace Alfred, vs. Wood Manufacturing Company. 

Election of remedies. 
4536. Mann, William Henry, Jr., vs. L<js Angeles and Salt Lake Railroad Co. 

Jurisdiction. 
4172. Marler, Marion G., vs. New Amsterdam Casualty Company. 

Extent and duration. 
4944. Marsh. Ed, vs. Union Iron Works Company. 

Statute of limitations. 
4533. Martinez, B., vs. Robert Sherer Company and Georgia Casualty Company. 

Statute of limitations. 
3445. Maynard, A., vs. Joe Charbonneau. 

Extent of permanent disability. 
4151. Meagher, Simon, vs. John Keegan. 

Employee or Independent contractor. 
4322. Melvin, John J., vs. Pacific Steamship Company. 

Extent of permanent disability. 
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4093. Mentzer, Albert C, vs. A. F. Gflmore Company, a corporation, and State Com- 
pensation Insurance Fund. 
Hernia. 

4324. Mlchels, Anton, V8. Brooklyn Brewery. 

EiXtent and duration of disability. 
4528. Miller, Albert, vs. Southern Pacific Company, a corporation. 

Jurisdiction. 
3155. Miller, Lee E3dward, vs. Board of Public Service Commissioners of the City of 
Los Angeles. 

Disability result of injury. 
2952. Minear, Charles D., vs. H. M. Logan and City of Los Angeles, California, a 
municipality. 

Who was employer. 
4167. Montero. Victoriano, vs. Salt Lake Railway Company. 

Jurisdiction. 
4628. Moore. Kent B., vs. B. Goldenberg. 

Disability result of injury. 
3671. Nason, Ezra D., vs. Percy B. Stanley. 

Juriisdiction. 
2193. Nelson, Hans, vs. North Pacific Steamship Company. 

Jurisdiction. 
3568. Norton, Mary, vs. Beadle Bros. 

Jurisdiction. 
4754. O'Connor, Thomas, vs. H. S. Rudolph. 

Jurisdiction. 
3130. Olsson, Julia, widow, and Henntng Olsson, minor child of August W. Olsson, vs. 
North Pacific Steamship Company, a corporation. 

Jurisdiction. 
3075. Peterson, John A., vs. P. M. Nelson and M. Thompson & Company. 

Jurisdiction. 
4357. Plincz, John K., vs. New Fashion Restaurant 

Liability for medical services. 
4154. Pocre, Peter, vs. Southern California Gas and Electric Corporation and Royal 
Indemnity Company, a corporation. 

Extent and duration of disability. 
2899. Poz, Vlnco, vs. Northern Redwood Lumber Company, a corporation. 

Dependency. 
3909. Preston, H. W., vs. Twohy Bros., a corporation. 

Extent and duration of disability. 
3332. Purtell, John, vs. B. Rosenberg and Fidelity and Deposit Company of Maryland. 

Extent and duration of disability. 
4259. Rikalo, Vukan, and Rlsta RIkalo, vs. Hammond Lumber Company, a corpora- 
tion. 

Dependency. 
4077. Roberts. Dr. E. E., vs. Casualty Insurance Company of America and E. A. 
Craig and C. W. Hill Chemical Company. 

Payment of medical bills. 
2520. Rose, Albert, vs. Great Northern Pacific Steamship Company. 

Jurisdiction. 
4159. Rose, Frank L., vs, W. E. Travis. 

Extent and duration of disability. 
4024. Rose, Thomas T., vs. Ed Town and Casualty Company of America. 

Extent and duration of disability. 
4798. Rugani, Dina. vs. Levi Strauss and Company and Southern Surety Company. 

Statute of limitations. 
4222. Schloenvogt, Alfred, vs. Earl Fruit Company. 

Statute of limitations. 
4175. Schram, Emma L., vs. Bishop & Company, a corporation. 

Extent of permanent disability. 
3733. Serrlngrton, A. H., vs. State Highway Commission. 

Hernia. 
4313. Settle, J. E., vs. Home Supply Company and Royal Indemnity Company. 

Extent of permanent disability. 
4112 Sharon, Mrs. Annie, and Miss Mary Sharon, vs. Siftipl-Fonn Company (Robt 
Bornstein and John D. Le Blanc) and Maryland Casualty Company. 

Dependency. 
4507. Slavlch, George, vs. Plymouth Consolidated Gold Mines, Limited, and State 
Compensation Insurance F^nd. 

Jurisdiction. 
3975. Slusser, C. A., vs. Voorhies & Son and Royal Indemnity Company. 

Jurisdiction. 
3923. Smith. Bert. vs. George H. McCraney and yEtna Life Insurance Company. 

Jurisdiction. 
4245. Smith. Gather, vs. R. F. Schnelscr and Royal Indemnity Company. 

Extent and duration of disability. 
4888. Smith, Thomas J., vs. Southern Pacific Company. 

Jurisdiction. 

4325. Stapp, Archibald, vs. G. M. Fletcher. 

Extent and duration of disability. 
4231. State Compensation Insurance F\ind vs. Elnor Laine. 

Average annual earnings. 
4170. Stearns. John B., vs. Kern Trading and Oil Company and Royal Indemnity 
Company. 

Statute of limitations. 
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4099. Stringrfleld, Melvin, vs. Mercer Fraser Company, a corporation, and Guardian 
Casualty and Guaranty Company, a corporation. 

ESxtent and duration of disability. 
3460. Sullivan. J. L., va. Associated Pipe Line and Royal Indemnity Company. 

Extent and duration of disability. 
3842. Sweeney, Ralph, va. W. H. Jones and Guardian Casualty and Guaranty Com- 
pany. 

Extent and duration of disability. 
3001. Telchmann. Selma, va. American Can Company. 

Dependency. 
4576. Theis. C. L., va. Massachusetts Bonding and Insurance Company and Mathew 
Morton. 

Statute of limitations. 
4233. Thompson, Joseph L., va. Patrick Glendon. 

In course of employment. 
3456. TJora, Krlstian Masniussen, va. Centralia Steamship Company, a corporation. 

Jurisdiction. 
4382. Toomey, Fred, va. Union Iron Works Company. 

Extent of permanent disability. 
4041. Torres, F., va. Los Angeles Railway Corporation. 

Lien for rent. 
4726. Ulrich, Relnhold, va. Berger and Carter and Maryland Casualty Company. 

Extent and duration of disability. 
L.A.5. Van Beek, C, va. Standard Metal Company. 

Jurisdiction. 
5317. Varela, Fernando, va. California South Sea Navigation Co. 

Jurisdiction. 
4241. Wahlberg, Roslna, va, Quinault Steamship Company, a corporation, and John 
Doe et al. 

Jurisdiction. 
3116. Walton, George E., va. Alaska Packers Association. 

Jurisdiction. 
3383. Ward, Ethel Julia, va. Southern Pacific Company, a corporation. 

Jurisdiction. 
4267. Wardman, Harry, va. Swajrne & Hoyt. 

Jurisdiction. 
3664. Webster, Guy L, va. Charles PItzer, M. L. Curtis and United States Fidelity 
and Guaranty Company, a corporation. 

Who wa^ employer. 
2577. Whittaker, J. E., va. Fenwick Steamship Company, Hammond Lumber Com- 
pany and George E. Billings Company. 

Jurisdiction. 
4442. Williams, Joe, va. Galvin and Cummins. 

Dismissed for want of prosecution. 
4772. Wing, Ah, va. River Farms Company of California. 

Jurisdiction. 
3711. Wltherby, Charles S., va. Western California Fish Company. 

Jurisdiction. 
2733. Wonderly, J. M., Ella F. Wonderly, Edith E. Wonderly and Thelma A. Won- 
derly, va. Jack Taylor. 

Dependency. 
4901. Yropas. A,, va. Union Iron Works. 

Statute of limitations. 
4263. Zetmler, E. A., va. W. H. McElroy and Maryland Casualty Company. 

Extent and duration of disability. 
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